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ADVERTISEMENT 


TO  THIS  THIRD  EDITION. 


t 

Another  impression  of  this  work  having  been 
called  for,  the  Compiler  has  embraced  the  op- 
portunity to  insert  two  new  Chapters,  under  the 
titles  of  Mandamus   and   Quo  Warranto,  in 
Trhich  he  has  endeavoured  to  treat  those  im- 
portant subjects  in  as  full  and  comprehensive  a 
manner  as  the  nature  of  an   abridgment  will 
permit.    The  cases  which  have  been  decided 
since  the  publication  of  the  second  edition,  are 
inserted  under  the  proper  heads.  An  Appendix, 
containing  some  practical  forms,  which  may  be 
useful  at  the  sittings  and  assizes,  has  been  sub- 
joined ;  and  the  Index  to  the  principal*  matters 
has  been  enlarged.     In  other  respects,  this  edi- 
tion corresponds  with  the  former. 

Lincoln  s  Inn, 
July,  1812. 
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PREFACE 

TO  SECOND  EDITION. 


The  object  of  the  following  work  is  to  inves- 
tigate and  explain  that  branch  of  jurisprudence, 
which  teaches  the  nature  and  extent  of  the  re- 
medies prescribed  by  the  law  of  England  for 
the  redress  of  private  wrongs,  or,  as  they  are 
frequently  termed,  civil  injuries.     Considering 
the  utility  and  importance  of  the  subject,  it 
cannot  fail  to  excite  the  surprise  of  the  reader, 
when  he  is  informed  that  a  well-digested  treatise 
on  the  law  of  actions  remained  for  so  great  a 
length  of  time  a  desideratum  in  the  profession, 
that  it  was  not  until  the  year  1767,  that  an 
anonymous  compilation,  (the  first  deserving  any 
notice)  entitled  "  An  Introduction  to  the  Law 
relative  to  Trials  at  Nisi  Prius,"  was  published. 
The  same  work  was  republished  by  the  late  Mr. 
J.  Buller,  in  the  year  1772.    Though  the  title 
page  is  silent  as  to  this  being  a  second  edition, 
yet,  from  an  examination  of  the  contents,  it  ap- 
pears very  clearly  that  Mr.  J.  Bullets  book  is 
merely  a  republication  of  the  anonymous  trea- 
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tise  published  in  1767-  It  is  very  remarkable, 
that  at  this  day  so  many  different  opinions 
should  exist  as  to  the  real  author  of  this  com- 
pilation ;  some  persons  ascribing  it  to  Mr.  Ford, 
others  to  the  late  Mr.  J.  Give,  and  others  to 
Mr.  Bathurst.  Ungues tionably  it  was  the  re- 
ceived opinion  at  the  bar,  upon  the  first  appear- 
ance of  this  work,  that  it  had  been  compiled  by 
Mr.  Bathurst,  afterwards  Lord  Apsley,  for  his 
own  private  use.  But  the  dedication  by  Mr. 
Buller  to  Lord  Apsley,  prefixed  to  the  edition  in 
1772,  which  must  have  escaped  the  notice  of 
those  persons  who  have  so  confidently  ascribed 
this  work  to  a  different  author,  places  the  ques- 
tion  beyond  the  reach  of  controversy.  That  de- 
dication expressly  recognises  .this  treatise  as 
owing  its  origin  to  a  collection  of  notes  formerly 
made  by  Lord  Apsley  for  his  own  private  use. 

Mr.  Bathurst's  book  having  passed  through 
several  editions,  was  succeeded  by  a  similar 
work,  entitled  "  A  Digest  of  the  Law  of  Actions 
and  Trials  at  Nisi  Prius,"  by  Mr.  Espinasse,  of 
which  there  have  been  three  editions. 

The  compiler  of  the  following  pages  con- 
ceived tHat  a  treatise,  intended  as  a  companion 
at  the  sittings  in  London  and  Middlesex,  and 
on  the  circuit,  might  be  cast  into  a  more  con- 
venient form  than  that  adopted  by  either  of  the 
former  writers;  and  that  the  cases  might  be 


PREFACE.      .  Tii 

abridged  with  greater  accuracy  and  precision. 

Under  this  impression,  the  Abridgment  of  the 

Law  of  Nisi  Prius  was  prepared  ancl  published 

in  three  parts  successively,  in  the  years  1806, 

1807,  and  1808.     The  second  edition  is  now 

submitted  to  the  candour  of  the  profession. 

The  cases  which  have  been  decided  since  the 
publication  of  the  former  impression,  and  which 
are  inserted  under  the  proper  heads ;  two  new 
chapters  on  the  law  relating  to  partnership,  and 
stoppage  in  transitu,  subjects  of  considerable 
importance  in  the  present  state  of  trade  and 
commerce ;  together  with  a  general  index,  con- 
stitute the  principal  difference  between  this  and 
the  former  edition.  A  few  cases  decided  by 
Lord  C.  J.  Raymond  (inserted  for  the  first  time 
in  the  present  edition  principally  under  title 
Common),  have  been  transcribed  from  the  M SS. 
of  the  late  Mr.  Serjeant  Leeds  which  form  a 
part  of  Mr.  Serjeant  Hill's  collection,  lately 
purchased  by  the  Society  of  Lincoln's  Inn. 

Lincoln's  Inn, 
Nov.   1809- 
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CHAP.    L 


OF  THE  ACTION  OF  ACCOUNT, 

I.  In  what  Cases  the  Action  of  Account  may  be  main' 

tained. 

II.  Of  the  Pleadings  and  Evidence. 
HI.  Of  the  Judgment, 

1.  To  account.  e.  Final. 

IV.  Execution. 


I.  In  what  Cases  the  Action  of  Account  may  be  maj*~ 

tained. 

A  PREFERENCE,  of  late  years,  having  been  given  to 
the  mode  of  proceeding  by  bill  in  a  court  of  equity, 
(where  a  discovery  by  the  defendant's  answer  upon  oath 
,  may  be  obtained,)  and  having  the  account  taken  before  a 
toaster  in  the  Court  of  Chancery,  or  before  the  deputy-re- 
membrancer in  the  Court  of  Exchequer,  the  action  of  ac- 
count has  in  a  great  measure  fallen  into  disuse.  It  will  not, 
therefore,  be  necessary  to  enter  fully  into  the  nature  of  this 
action,  but  briefly  to  apprise  the  reader  in  what  cases  it  may 
be  maintained,  what  pleas  may  be  pleaded  to  it,  and  in  what 
form  judgment  may  be  entered. 

To  maintain  an  action  of  account*,  there  must  be  either 
a  privity  in  deed,  by  the  consent  of  the  party,  (for  an  action 
of  account  does  not  lie  against  a  diseeissor  or  other  wrong- 
doer,) or  a  privity  in  law,  as  in  the  case  of  a  guardian,  &c. 

.fy  the  common  law,  an  action  of  account  may  be  main- 
tained by  the  heir,  after  he  has  attained  the  age  of  14  years*, 

a  1  loft.  179.  ft.  b  Lit.  1. 183.     I  lost.  89.  »% 
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against  the  guardian  in  socage  (1);  so  at  the  common  law 
account  will  lie  against  a  bailiff  (2)  or  receiver*,  and  in  favour 
of  trade  and  commerce  by  one  merchant  against  another. 
But  this  action  did  not  lie  for  one  joint-tenant,  or  tenant  in 
common,  against  his  companion,  although  he  should  have 
taken  the  whole  profits  to  his  own  use,  unless  he  had  been 
appointed  bailiff  to  render  an  account*.  But  now,  by  stat. 
4  Ann.  c.  16.  s.  27.  an  action  of  account  may  be  maintained 
by  one  joint- tenant,  or  tenant  in  common,  his  executors  or 
administrators,  against  the  other,  as  bailiff,  for  receiving 
more  than  his  share  or  proportion,  and  against  the  execu- 
tors or  administrators  of  such  joint-tenant,  or  tenant  in 
common. 

One  tenant  in  common  brought  an  action  of  account 
against  another9,  and  charged  him  as  bailiff  and  receiver. 
As  to  the  account  against  him  as  bailiff,  the  defendant  en- 
tered into  the  account;  and  as  to  the  account  against  him 
as  receiver,  demurred  specially,  because  the  plaintiff  did 
not  state  by  whose  hands  the  defendant  received  the  money : 
the  court  held  the  exception  good,  notwithstanding  4  Ann. 
c.  16.  s.  27.  for  that  statute  only  empowered  the  plaintiff  to 
charge  the  defendant  as  bailiff;  but  as  the  plaintiff  had  gone 
further,  and  charged  the  defendant  as  receiver,  he  ought  to 
ha^e  shewn  by  whose  hands  h$  received  the  money,  as  was 
required  by  the  common  lawf.  As  the  statute  is  a  general 
statute,  it  is  not  necessary  for  the  plaintiff  to  set  it  forth,  or 
to  refer  to  it :  but  he  must  set  forth  so  much  as  to  bring  his 
case  within  the  statute1;  and,  therefore,  in  an  action  of  ac- 
count, by  one  tenant  in  common  against  another,  upon  this 
statute,  the  plaintiff  must  state  in  his  declaration,  that  he 
and  defendant  were  tenants  in  common,  and  that  defendant 

c  l  Inst.  179.  a.  f  l  Inst.  179.  a. 

d  1  Init.  900.  b.  g  Wheeler  v.  Home,  Willes,  90S. 

•  Walker  ▼.  Holiday,  Comyn't  Rep. 
879. 


(1)  The  guardian  in  socage,  like  all  other  accountants,  by  the 
common  law  may  claim  an  allowance  of  all  his  reasonable  costs  and 
expenses. 

(2)  By  bailiff  is  understood  a  servant,  who  has  administration 
and  charge  of  lands,  goods,  and  chattels,  to  make  the  best  beneGt 
to  the  owner.  Against  such  bailiff  an  action  of  account  lies  for  the 
profits  which  he  hath  raised  or  made,  or  might  by  his  industry  or 
care  have  reasonably  raised  or  made,  his  reasonable  charges  and 
expenses  being  deducted.  An  infant  shall  not  be  charged  on  such 
account.     1  Inst.  172.  a. 


ACCOUNT.  3 

has  received  more  than  bis  just  share.    It  is  not  sufficient 
to  charge  defendant  merely  as  bailiff  (3). 

Where  there  is  a  running  account  between  a  'merchant 
and  broker,  the  proper  remedy  for  recovering  the  balance  is 
by  an  action  of  account  and  not  of  assumpsit*.. 

At  the  common  law1,  executors  in  general  could  not 
have  this  action  for  an  account  to  be  made  to  the  testator, 
because  the  account  rested  in  privity;  but  the  stat.  Westm. 
2.  13  Edw.  1.  stat.  1.  c.  S3,  gave  this  action  to  executors, 
and  (acccording  to  Sir  Edward  Coke,  1  Inst.  89.  b.  9,  Inst. 
404.)  the  statute  of  31  Edw.  3.  stat.  1.  c.  11.  (4)  to  adminis- 
trators. The  stat.  95  Edw.  3.  stat.  5.  c.  5.  has  extended  the 
same  remedy  to  the  executors  of  executors. 

At  the  common  law,  this  action  did  not  lie  against  the 
executors  of  the  accountant  (5) ;  but  by  stat.  4  Ann.  c.  16. 
s.  27.  an  action  of  account  may  be  maintained  against  the 

h  Scott  t.  M*  In  tosh,  9  Camp,  N.  P.C.       i  Lit.  s.  125.     I  Inst.  39.  b.  90.  b. 
833.  3  lust.  403. 


(3)  An  action  of  account  against  a  tenant  in  common  on  this  sta- 
tute, differs  from  an  action  of  account  against  a  bailiff  at  common 
law;  for  a  bailiff  at  common  law  was  answerable,  not  only  for  his 
actual  receipts,  but  for  what  he  might  have  made  of  the  lands  with- 
out his  wilful  default:  but,  by  the  words  of  this  statute,  a  tenant, 
in  common,  when  sued  as  bailiff,  is  answerable  only  for  so  much  as 
he  has  actually  received  more  than  his  just  share  and  proportion. 
Per  Willes,  C.  J.  delivering  the  opinion  of  the  court  iu  Wheeler 
?.  Home,  Willes,  209,  2 10. 

(4)  This  statute  empowers  the  ordinary,  in  the  case  *f  intestacy, 
to  depute  the  next  and  most  lawful  friends  of  the  intestate  to  ad- 
minister his  goods;  which  deputies  shall  have  an  action  to  demand 
aud  recover,  as  executors,  the  debts  due  to  the  intestate.  See  a, 
precedent  of  a  declaration  in  account  by  an  administrator.— VU 
diao's  Entries,  p.  75. 

(5)  These  rules  of  the  common  law,  viz.  I.  That  account  did  not 
lie  by  executors*;  2.  That  account  could  not  be  maintained 
against  executors,  had  some  exceptions.  As  to  the  first,  an  ac- 
count might  have,  been  maintained  at  the  common  law  by  the  exe- 
cutors of  merchants;  as  to  both,  in  the  case  of  the  king,  the  action 
layf.  It  should  al«o  be  remarked,  that  though  at  the  common 
law  executors  in  general  were  not  compellable  to  account,  yet  if 
they  conseuted  to  settle  an  account,  they  were  liable  to  an  action 
of  debt  for  the  balance  $• 

•  Hargrarc's  Co.  Lit.  90.  b.  n.  (3).  f  F.  N.  B.  1 17.    11  Rep.  90.  a.     . 

1  F.N.B  267.   Lord  Hale'i  note. 

b2 
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executors  or  administrators  of  a  guardian,  bailiff,  or  re- 
ceiver. 

This  action  does  not  lie  against  an  infant*  (6) ;  nor  by  one 
executor  against  another1,  for  the  possession  of  the  one  is 
the  possession  of  the  other. 


II.  Of  the  Pleadings  and  Evidence. 

* 

The  defendant  may  plead  in  bar  to  this  action",  that  be 
was  never  bailiff  or  receiver,  or  that  he  has  fully  accounted, 
or  any  matter,  which  tends  to  shew  that  he  was  never  ac- 
countable: or  a  release. 

When  the  plaintiff  charges  the  defendant  as  receiver  from 
such  a  time  to  such  a  time11,  the  defendant  must  answer  the 
Whole  time  (7)  precisely  {8). 

By  stat.  21  Jac.  1.  c.  16.  s.  3.  actions  of  account  (other 
than  such  accounts  as  concern  the  trade  of  merchandize  be- 
tween merchant  aud  merchant,  their  factors,*  or  servants) 
must  be  commenced  and  sued  within  six  years  next  after 
the  cause  of  action. 

If  the  defendant  plead,  that  he  was  never  receiver*,  he 

k  l  Imt.  89.  b.     1  Inst.  179.  a.  n  Southcot  v.  Ruler,  T.  Raym.  57  .* 

1  F  N.  B.  271. 4to.  edit,  note  (f).  o  9  RolL  Abrid.6sa.  (F).  pi.  1. 

m  1.  R.  A.  191.  vet.  Intr.  16.    Rut. 
Entr.  17-19.21. 


*>* 


(6)  Hence  an  infant  cannot  be  guardian  in  socage.  1  Inst. 
88.  b. 

(7)  It  is  a  general  rale  in  pleading,  that  the  plea  roust  answer 
every  material  part  of  the  declaration.  If  a  plea  begin  with  an  an- 
swer to  the  whole,  but  in  truth  the  matter  pleaded  be  only  an  an- 
swer to  part,  the  plea  is  bad,  and  the  plaintiff  may  demur;  but  if 
the  plea  begin  as  an  answer  to  part,  and  is  in  truth  an  answer  to 
part  only*  it  is  a  discontinuance,  of  which  the  plaintiff  may  take 
advantage;  the  plaintiff,  however,  ought  not  to  demur  in  this  case, 
but  to  take  his  judgment  for  the  part  unanswered  by  nil  dick;  for 
if  the  plaintiff  demurs,  or  pleads  over,  the  whole  action  is  disconti- 
nued. 1  Roll's  Abrid-  487-  pi.  10.— Weaks  v.  Peach,  1  Salk.  179. 
Market  v.  Johnson,  1  Salk.  180.— Vincent  v.  Beaton,  1  Lord  Raym. 
716.— Peers  v.  Henriques,  2  Lord  Raym.  841.— Gilb.  Hist  C.  B. 

155.  159. 

.  (8)  Money  cannot  be  paid  into  court  in  this  Action,  per  Willei, 
C.  J.  Bull.  N.  P.  128. 


ACCOUNT.  5 

cannot  give  in  evidence  a  bailment  to  deliver  to  another  per- 
son, and  that  he  has  delivered  accordingly:  for  though  this 
special  matter  prove  that  he  is  not  accountable,  yet,  as  upon 
the  delivery,  he  was  accountable  conditionally,  (viz.  if  he 
did  not  deliver  over,)  the  evidence  does  not  support  the 
plea. 

bo  a  release  cannot  be  given  in  evidence  under  the  plea, 
that  the  defendant  w^s  never  receiver1*. 

In  account  ago  ins  t  the  defendant*  as  receiver  by  the  hands 
of  A,  it  is  siiilicient  for  the  plaintiff  to  prove  that  A  di- 
rected the  defendant  to  borrow  of  another  to  pay  the  plain- 
tiff; that  the  defendant  borrowed  accordingly,  and  that  A 
gave  bond  to  the  lender, 


III.  Of  the  Judgment. 

1.  To  account  %  Final* 

1.  There  are  two  judgments  in  this  action:-— the  first 
judgment  is,  that  the  defendant  do  account',  usually  termed 
a  judgment  quod  computet  (9?.  This  is  in  the  nature  of  an 
award  of  the  court,  interlocutory  only,  and  not  definitive^, 
and  whereon  a  writ  of  error  does  not  lie.  It  is,  however, 
essentially  necessary  that  this  judgment  should  be  entered', 
for  where  the  defendant  pleaded  that  he  had  fully  account- 
ed, and  issue  being  joined  thereon,  the  jury  found  for  the 
plaintiff,  and  assessed  damages  and  costs,  and  judgment 
was  entered  accordingly,  and  execution  taken  out;  the 
court,  on  motion,  set  aside  the  judgment  and  execution, 
observing  that  the  judgment  was  wrong,  for  it  ought  to 

p  Willongbby  v.  Small,  1  Brownl.24.    ■  MetcalPs  case,  11  Rep.  38.  a. 

q  Harrington  v.  Deane,  Hob.  36.  t  Hughes  ▼.  Burgess,  Ca.Temp.  Hard. 

r  Co.  Eut.  46.  b.    Bast.  Ent.  17.  394. 


(9)  The  form  of  this  judgment,  in  the  case  of  Godfrey  v.  Saun- 
ders, 3  Wils.  88.  was  as  follows: — «*  therefore  it  is  considered  that 
the  defendant  account  with  the  plaintiff  of  the  time  aforesaid,  in 
which  he  (defendant)  and  the  said  S.  S.  were  the  bailiffs  of  the 
plaintiff,  and  had  the  care  and- administration  of  the  aforesaid 
good*  and  merchandises,  &c.  to  be  merchandised  and  made  profit 
of  for  plaintiff;  and  the  defendant  in  mercy,  &c.  because  he  bath 
not  before  accounted,  &c.'~ 


»» 
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have  been  only  a  judgment  to  account;  and  they  compared 
the  irregularity  in  this  case  to  the  irregularity  of  signing 
final  judgment  before  interlocutory  judgment.  *  After  the 
judgment  to  account,  the  defendant  usually  offers  to  ac- 
count, and,  thereupon,  the  court  assigns  auditors  to  take 
and  declare  the  account  between  the  parties.  The  auditors 
assigned*,  are,  in  general,  some  of  the  officers  (10)  of  the 
court,  who  may  convene  the  parties  before  them  from  day* 
to  day,  until  the  account  is  determined.  If  the  auditors 
find  the  parties  remiss  and  negligent,  they  must  certify  to 
the  court  that  they  will  not  account.  By  stat  4  Ann.  c.  16. 
s.  27.  the  auditors  are  empowered  to  administer  an  oath,  and 
examine  the  parties  touching  the  matters  in  question,  and 
for  the  trouble  in  auditing  and  taking  such  account,  shall 
have  such  allowance  as  the  court  shall  judge  reasonable,  to 
be  paid  by  the  party  on  whose  side  the  balance  of  account 
shall  be. 

Special  bail  is  not  to  be  found  until  after  the  judgment  to 
account'  (11)*  If  the  defendant',  after  the  judgment  to  ac- 
count, does  not  personally  appear  in  court  to  give  bail  to 
account,  there  must  issue  a  capias  ad  computandum  for  the 
purpose  of  bringing  him  into  court 

With  respect  to  pleading  before  the  auditors,  the  follow- 
ing rules  are  to  be  observed:  1.  In  order  to  avoid  trouble 
and  charge  to  the  parties",  what  might  have  been  pleaded  in 
bar  to  the  action  shall  not  be  allowed  as  a  discharge  before 
the  auditors.  2.  If  the  party  is  once  chargeable  and  ac- 
countable', he  cannot  plead  any  matter  in  bar,  except  a 
release,  or  plene  computavlt;  but  must  plead  before  the  au- 
ditors. The  exceptions  proceed  on  this  ground,  that  a 
release,  and  the  having  fully  accounted,  are  total  extinc- 
tions of  the  right  of  action1*,  of  which  the  court  is  to  judge; 
and  even  in  these  cases  they  must  be  pleaded  specially,  and 
cannot  be  given  in  evidence  on  ne  unques  receivor.    3.  No- 

u  Williams  v.  Lee,  l  Mod.  49.    See  z  Taylor  v.  Page,  Cro.  Car.  11 6.3  Wilt. 

the  form,  3  Wil*.  89.  11 3.  S.  P. 

x  Reeves  v.  Gibson,  1  Lev.  300.  a  3  WiJs.  ]13.  ]  14. 

y  Chester  v.  Hunt,  C.  B.  M.  13  G.  2.  b  l  Brownl.  34.  95. 


(10)  In  Godfrey  v.  Saunders,  C.  B.  E.  10  G.  3.  3  Wils.  73.  the 
three  prothonotaries  were  assigned  auditors. 

(11)  It  was  said  by  all  the  prothonotaries  in  the  Court  of  Com- 
mon Pleas,  that  the  defendant  upon  the  first  writ  should  not  be 
held  to  special  bail,  yet,  in  special  cases,  by  the  discretion  of  the 
court,  he  shall  find  bail.    Noy,  28. 
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thing  can  be  pleaded  before  the  auditors6  contrary  to  what 
has  been  previously  pleaded  and  found  by  verdict,  because 
the  consequence  would  be,  .either  two  contradictory  ver- 
dicts, which  would  perplex  the  court,  or  two  similar  ver- 
dicts, which  would  be  nugatory.  4.  If  the  defendant  plead, 
before  the  auditors4,  any  matter  in  discharge,  which  is 
denied  by  the  plaintiff,  so  that  the  parties  are  at  issue,  the 
auditors  must  certify  the  record  to  the  court,  who,  there- 
upon, will  award  a  venire  facias  to  try  it;  and  if  on  the  trial 
the  plaintiff  make  default,  he  shall  be  non-suited;  but,  not- 
withstanding the  non-suit,  he  may  bring  a  scire  facias  upon 
the  first  judgment. 

2.  The  final  judgment  is*,  that  the  plaintiff  do  recover 
against  the  defendant  so  much  as  he,  the  defendant,  is 
found  in  arrear  (12).  A  writ  of  error  lies  upon  this  last 
judgment  only;  but,  although  it  be  found  erroneous,  and 
reversed,  the  first  judgment  shall  stand  in  force;  for  the 
two  judgments  are  distinct  and  perfect  (13). 


IV.  Execution. 

It  is  not  unworthy  of  remark,  that  this  action  is  the  first 
of  a  civil  nature  in  which  process  of  execution  against  the 
person  was  given.  This  process  is  given  by  stat.  Westm. 
£.  13  Edw.  1.  c»  11.;  but,  under  this  act,  the  guardian  in 
socage  cannot  be  committed  to  prison,  for  he  is  in  loco  pa* 
rentis,  and  the  words  of  the  statute  are  de  servientibus,  6a- 
licis,  &c« 

c  3  Wils.  iu.  c  Metcalf't  case,  11  Hep.  40.  a. 

d  Bull.  N.  P.  128. 

(12)  The  form  of  this  judgment  for  the  plaintiff  upon  demurrer 
to  plea  before  the  auditors,  in  Godfrey  v.  Saunders,  3  Wils.  94.  was 
as  follows:  "  Therefore  it  is  considered,  that  the  plaintiff  do  recover 
against  the  defendant  the  aforesaid  12,0001.  (the  sum  laid  in  the 
declaration)  for  the  value  of  the  goods  and  merchandises  aforesaid, 
and  also  278L  7b.  9d.  for  his  damages,  as  well  by  reason  of  the  i in- 
terpleading aforesaid,  as  for  his  costs  and  charges  by  the  plaintiff, 
in  and  about  his  suit  in  that  behalf  expended,  to  the  said  plaintiff 
by  the  court  here  adjudged  with  his  assent;  and  that  the  suid  de- 
fendant be  in  mercy,  &c." 

(13)  The  reader,  who  is  desirous  of  further' information  concern- 
ing the  nature  of  this  action,  is  referred  to  the  record  and  proceed- 
ings in  the  case  of  Godfrey  v.  Saunders,  3  Wils.  73.  r 


(     8     ) 


CHAP.  II. 


OF  ADULTERY* 

I.  Of  the  Remedy  for  this  Injury,  and  in  what  Case* 

an  Action  may  be  maintained. 
II.  Of  the  Venue — Declaration — Plea. 

III.  Of  the  Evidence,  and  herein  of  the  Marriage  Act, 

26  G.  2.  c.  33. 

IV.  Of  the  Damages. 


I.  Of  the  Remedy  for  this  Injury,  and  in  what  Cases 

an  Action  may  be  maintained. 

IN  ancient  times  adultery  was  inquirable  in  tourns  and 
leets*,  and  punished  by  fine  and  imprisonment;  but  £*t  the 
present  day  this  offence  belongs  to  the  ecclesiastical  courts, 
and  the  temporal  courts  do  not  take  any  cognizance  of  it  as 
a  public  wrong.  Several  attempts,  indeed,  have  been  made 
by  the  legislature  to  bring  this  offence  within  the  pale  of 
criminal  jurisdiction,  but  they  have,  for  the  most  part,  been 
wholly  ineffectual  (1).'  During  the  time  of  the  common* 
wealth,  in  the.  year  1650,  when,  as  Blackstone  justly  re- 
marks1*, the  ruling  powers  found  it  for  their  interest  to  put 
on  the  semblance  of  a  very  extraordinary  strictness  and 

a  3  Inst.  so6.  b  4  BI.  Com.  p.  64. 


(1)  In  the  year  l604,  (2  James  I.)  a  bill  was  brought  into  parlia* 
luent  "  for  the  better  repressing  the  detestable  crime  of  adultery." 
This  bill  was  committed,  bat  when  the  report  was  made  by  the 
committee,  the  Earl  of  Hertford  said,  that  they  found  the  bill 
rather  concerned  some  particular  persons  than  the  public  good, 
whereupon  the  bill  was  dropped.  See  5th  vol.  of  Pari.  Hist. 
p»  88. 
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purity  of  morals,  adultery  was  made  a  capital  crime  (2). 
nut  at  the  restoration,  when  men,  from  an  abhorrence  of 
the  hypocrisy  of  the  late  times,  fell  into  a  contrary  extreme 
of  licentiousness,  it  was  not  thought  proper  to  renew  a  law 
of  such  unfashionable  rigour;  adultery,  therefore,  at  the 
present  day,  as  far  as  respects  the  temporal  courts,  is  con- 
sidered merely  as  a  civil  injury;  and  the  only  remedy,  which 
the  law  affords,  is  an  action,  whereby  the  husband  may  re- 
cover, against  the  adulterer,  a  compensation  (3)  in  damages 
for  the  loss  6f  the  society,  comfort,  and  assistance  of  his 
wife,  in  consequence  of  the  adultery. 

With  respect  to  the  nature  of  this  action,  an  opinion  was 
hazarded  in  a  former  edition  of  this  work,  that  this  action 
was  to  be  classed  among  actions  on  the  case;  and  it  was  con- 
ceived, that  this  opinion  was  warranted  by  the  following 
authorities:  First,  because  it  had  been  adjudged,  that  the 
plea  of  the  statute  of  limitations  to  this  action  is,vnot  guilty 
within  six  years;  and  this  appears  to  have  been  so  decided 
on  the  express  ground,  that  this  was  an  action  on  the  case; 
the  court  observing,  that  if  it  were  trespass  and  assault,  the 
wife  must  have  been  joined.-  Cooke  v.  Sayer,  B.  R.  M.  32 
G.  2.  cited  by  Wood  in  Macfadzen  V.  Olivant,  6  East,  388, 
389.  Secondly,  because  it  had  been  solemnly  determined, 
that  although  the  damages  recovered  in  this  action  may  be 
under  40s.  yet  the  plaintiff  will  be  entitled  to  full  costs. 
Batchelor  v.  Bigg,  3  Wils.  319.  2  BI.  R.  854.  S.  C.  Thirdly, 
because  Mr.  J.  Grose  in  Weedon  v.  Timbrel],  6  T.  R.  361. 
had  expressed  a  clear  opinion,  that  this  action  was  consi- 
dered as  an  action  on  the  case,  and  not  of  trespass,  and  sup- 
ported that  opinion  by  an  allusion  to  the  preceding  decision 


(2)  The  provisions  of  the  statute  made  for  this  purpose  were 
these—*'  that  if  any  married  woman  should  be  convicted  of  being 
carnally  known  by  any  man  other  than  her  husband  (except  in  case 
of  ravishment),  such  offence  should  be  adjudged  felony,  and  every 
person,  as  well  the  man  as  the  woman,  offending  therein,  should 
suffer  death  without  benefit  of  clergy,  provided  that  this  should  not 
extend,  1st,  to  any  man,  who  did  not  know,  at  the  time  of  such  of- 
fence committed,  that  the  woman  was  then  married  ;  or,  2ndly,  to 
any  woman  whose  husband  should  be  beyond  the  seas  for  three 
years,  or  reputed  dead ;  or,  3dly,  to  any  woman  whose  husband 
should  absent  himself  for  three  years  in  any  place,  so  as  the  wife 
should  not  know  her  husband  to  be  living  within  that  time."  See 
Scobell's  Acts,  Part  2,  p.  121.     Fo.  Ed. 

(3)  Strictly  speaking  an  injury  of  this  kind  will  not  admit  of  ang, 
much  less  a  pecuniary  compensation. 
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of  Batehelor  v.  Bigg.  Fourthly,  because  in  an  action  for 
debauching  the  plaintiff's  daughter,  the  form  of  which  bears 
a  strict  resemblance  to  the  action  for  adultery,  it  had  been 
holder),  that  the  plaintiff  might  state  that  the  defendant  made 
an  assault  on  his  daughter  "  on  divers  days  and  times,"  &c. 
whereas  in  trespass  and  assault  such  an  allegation  would  be 
bad  (6  East,  395) ;  and  Mr.  J.  Buller  appears  to  have  formed 
his  opinion,  that  the  plaintiff  might  so  declare,  on  the 

f  round,  that  this  was  an  action  on  the  case  and  not  trespass, 
arker  v.  IronOeld,  B.  R.  Hil.  19  Geo.  3.  cited  by  Lawrence 
J.  6  East,  391. 

The  preceding  authorities  seemed  to  warrant  the  position, 
that  the  action  for  adultery  was  to  be  considered  as  an  ac- 
tion on  the  case ;  but  a  late  decision  in  the  Court  of  Common 
Pleas  has  considerably  shaken,  if  not  wholly  overturned,  a 
part  at  least  of  the  argument  on  which  the  position  in  ques- 
tion was  built.  The  case  alluded  to  is,  that  of  Woodward 
v.  Walton,  C.  B.  Trin.  47  Geo.  3.  9  Bos.  and  Pul.  N.  R.  470. 
The  court  there  held,  that  an  action  for  debauching  the 
plaintiff's  daughter  per  quod  servitium  amisit  is  an  action  of 
trespass,  and  that  consequently  a  count  for  that  purpose 
might  be  joined  with  a  count  for  breaking  and  entering  the 
plaintiff's  house.  Sir  J.  Mansfield,  delivering  the  opinion 
of  the  court,  introduced  the  following  remarks  :-*-"  A  little 
confusion  has  arisen  in  some  of  the  cases  from  the  insertion 
of  the  words  vi  et  armis  iu  declarations  in  actions  on  the 
case,  those  words  being  generally  applicable  to  actions  of 
trespass  only ;  and  I  certainly  do  not  recollect  to  have  seen 
them  used  in  actions  upon  the  case.  In  actions  like  the 
present,  as  far  as  my  recollection  goes,  the  form  of  the  de- 
claration has  always  been  in  trespass  vi  et  armis  et  contra 
pacem.  I  cannot  distinguish  between  this  action  and  an 
action  for  criminal  conversation.  If  that  be  the  subject  of 
trespass,  this  must  be  so  too.  In  the  action  for  criminal 
conversation,  the  violence  is  not  the  ground  of  the  action: 
both  in  that  case  and  in  this,  if  the  injury  were  committed 
with  violence,  it  would  amount  to  a  rape.  I  do  not  see, 
therefore,  any  good  reason  why  either  of  them  should  be 
the  subject  of  an  action  of  trespass.  But  it  seems  from  the 
cases  which  we  have  looked  into,  that  the  action  for  criminal 
conversation  has  been  considered  for  years  as  the  subject  of  an 
Action  of  trespass.  In  actions  by  a  master  for  an  assault 
upon  his  servant,  per  quod  servitium  amisit,  there  is  no  tres- 
pass against  the  plaintiff;  the  sole  foundation  of  the  action 
is  the  loss  of  service ;  yet  this  also  has  been  considered  as 
an  action  of  trespass."  I 
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Having  endeavoured  to  explain,  or  rather  to  state,  the 
doubts  which  exist  as  to  the  nature  of  the  action,  the  next 
object  of  inquiry  is,,  under  what  circumstances  the  law  per* 
mits  this  action  to  be  maintained;  and  first,  it  is  essentially 
necessary,  that  the  husband  should  present  himself  in  court, 
with  clean  hands,  as  has  been  said,  that  is,  without  any  im- 
putation of  having  courted  his  own  dishonour,  or  having 
been  instrumental  to  his  own  disgrace ;  for  it  is  now  settled0, 
that  if  the  husband  has  consented  to,  or  provided  means  for 
the  adulterous  intercourse  of  his  wife  with  the  defendant, 
the  ground  of  the  action  is  removed,  and  the  defendant  will 
be  entitled  to  a  verdict;  for  volenti  nonjit  injuria  (4).     So 
if  the  husband,  after  marriage,  transgresses  those  rules  of 

c  Per  de  Grey,  C.  J.  ui  Howard  v.  Bur-  in  Duberley  y.  Gunning,  4T.  R  65 1. 
tonwood,  C.  B.  Middx.  Sitt.  after  T.  and  there  said  by  Buller  J.  to  be  set- 
T.  16  Geo.  2.     Agreed  by  the  court        tied  law. 


(4)  From  Lord  Kenyon's  account  of  Cibber  v.  Sloper,  in  4  T.  R# 
655,  it  would  appear  as  if  the  verdict  in  that  case  had  been  given 
in  conformity  with  this  position.  But*  in  fact,  the  jury  in  Cibber 
v.  Sloper  found  a  verdict  for  the  plaintiff  with  101.  damages.  The 
cause  was  tried  before  Lee  C.  J.  at  the  Middlesex  sittings  after  Mi- 
chaelmas term,  1/38:  Strange,  solicitofgeneral  for  the  plaintiff; 
Mr.  Murray  (afterwards  Lord  Mansfield)  and  other  counsel,  for  the 
defendant*  The  case  is  truly  stated  in  Buller's  N.  P.  p.  27,  as 
follows:  '*  In  Cibber  v.  Sloper,  it  was  hoi  den,  that  the  action  lay, 
though  the  privity  aud  consent  of  .the  husband  to  the  defendant's 
connexion  with  the  wife  were  clearly  proved."  The  clear  proof 
here  alluded  to  was  this — that  the  plaintiff  and  defendant  lived  in 
the  same  house ;  that  their  bed-chambers  were  adjoining  to  each 
other ;  and  that  there  was  a  communication  between  them  by  a 
door.  Mrs.  Cibber  used  to  undress  herself  in  her  husband's  room, 
and  leave  her  clothes  there,  and  putting  oh  a  bed-gown,  retired  to 
Mr.  Sloper's  room  with  one  of  the  pillows  taken  from  her  husband's 
bed,  Mr*  Cibber  shutting  the  door  after  her,  and  wishing  her  good 
night.  It  was  proved  also,  that  Mr.  Cibber  sometimes  called  Mr* 
Sloper  and  Mrs.  Cibber  up  to  breakfast.  It  is  observable*  that 
Lord  Kenyon,  at  a  time  subsequent  to  that  above-mentioned,  viz. 
on  the  first  trial  of  Hoare  v.  Allen,  Middlesex  sittings  after  M.  T. 
41  G.  3.  MSS.  stated  this  case  correctly  with  the  exception  of  the 
name  of  the  Chief  Justice.  Lord  Kenyon  then  said,  "  that  Cibber 
v.  Sloper  was  tried  before  Lord  Mansfield,  (Lee  was  Chief  Justice) 
who  thought  the  conduct  of  the  husband  so  gross*  that  it  was  a 
case  for  small  damages,  but  that  it  did  not  go  to  the  ground  of  the 
action;  since  that  time,  however,  it  had  been  thought,  that  where 
the  husband  furnished  means  for  the  criminal  intercourse,  the  action 
would  not  lie.*1 
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conduct  which  decency  requires-,  and  affection  demand* 
from  him,  and  in  an  open,  notorious,  and  undisguised  man- 
ner, carries  or  a  criminal  correspondence  with  otner  women, 
be  cannot  maintain  this  action  (6). 

So  if  the  wife  be  suffered  to  live  a9  a  prostitute*  with  the 
privity  of  the  husband,  and  the  defendant  has  thereby  been 
drawn  in  to  commit. the  act  of  which  the  husband  com- 
plains, the  action  cannot  be  maintained  (7).  But  if  the  hus- 
band has  been  guilty  of  negligence  merely,  or  inattention  to 
the  behaviour  and  conduct  of  his  wife  with  the  defendant*, 
not  amounting  to  a  consent,  such  circumstance  will  go  in 
mitigation  of  damages  only. 

In  an  action  for  adultery  with  the  plaintiff's  wife8,  it  ap- 
peared that  the  plaintiff  and  his  wife  had  agreed  to  live  se- 
parately: the  plaintiff  proved  several  acts  of  adultery  com- 
mitted by  the  defendant,  after  the  separation  of  the  plaintiff 
and  his  wife,  but  there  was  not  any  direct  proof  of  adultery 
before  the  separation.  Lord  Kenyon,  C.  J.  being  of  opinion, 
that  the  gist  of  the  action  was  the  loss  of  the  comfort  and 

d  Wyndham  ▼.  Lord  Wycombe,  4  Esp.  ▼.  Allison,  Bull.  N.  P.  97.  Hodges 

N.  P.  C.  16.  and  Sturt  v.  Marq.  of  v.  Windham,  Peakc,  N  P.  C  39. 

Blandford,  there  cited,  both  ruled  f  Agreed  by  the  court  in  Pubei  ley  v. 

by  Keuyon,  C.  J.  (5).  Gunuing,  4  T.  R  651. 

t  Per  Lord  Mansfield,  C.  J.  in  Smith  g  Weedon  v.  Timbrcll,  5T.  R.  357. 


(5)  It  is  to  be  observed,  that  although  the  opinion  of  Lord  Ken- 
yon, C.  J.  as  delivered  in  Sturt  v.  Marq.  of  Blandford,  coincided 
with  the  position  in  the  text,  yet  the  jury  in  that  case  found  a  ver- 
dict for  the  plaintiff,  with  14)01.  damages, 

(6)  Lord  Alvanley,  C.  J.  differed  in  opinion  with  Lord  Kenyon 
on  this  point :  Lord  A.  thought  that  the  infidelity  or  misconduct 
of  the  husband  could  not  be  bet  up  us  a  legal  defence  to  the  adul- 
tery of  the  wife;  that  circumstance  alone  which  struck  him  as  fur- 
nishing auy  defence  was,  where  the  husband  was  accessary  to  his 
own  dishonour;  in  that  case  he  could  not  complain  of  an  injury 
which  he  had  brought  on  himself,  and  had  consented  to;  but  that 
the  wife  had  been  injured  by  the  husband's  misconduct,  could  not 
warrant  her  in  injuring  him  in  that  way,  which  was  the  keenest  of 
all  injuries.  In  a  case  of  this  kind,  therefore,  (Bromley  v.  Wal- 
lace, 4  Esp.  N.  P.  C.  2370  Lord  Alvanley  directed  the  jury  to 
consider  evidence  of  infidelity  in  the  husband,  as  going  in  mitiga- 
tion of  damages  only,  and  not  as  furnishing  an  answer  to  the  ac- 
tion, or  as  entitling  the  defendant  to  a  verdict. 

(7)  "  If  the  wife  is  a  prostitute,  and  the  husband  is  not  privy  to 
it,  it  goes  only  in  mitigation  of  damages."  Per  de  Grey*  C.  J.  in 
Howard  v.  Burtonwood,  and  Sutler's  N.  P.  27*  S.  P. 
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society  of  the  wife,  which  was  alleged  in  the  declaration  in 
the  usual  manner,  but  was  not  supported  by  the  evidence, 
nonsuited  the  plaintiff.  On  a  motion  for  a  new  trial,  the 
court  concurred  in  opinion  with  the  chief  justice. 

In  a  recent  case*,  where  the  husband  and  wife  had  entered 
into  a  deed  of  separation  with  trustees,  and  the  wife  was 
living  separate  from  the  husband,  though  not  in  pursuance 
°f  the  terms  of  the  deed,  at  the  time  of  the  adulterous  inter- 
course, Lord  Ellenborough,  C.  J.  said  that  he  did  not  consi- 
^*r  the  question,  *'  whether  the  mere  fact  of  separation  be- 
tween husband  and  wife  by  deed,  was  such  an  absolute  re- 
nunciation of  his  marital  rights,  as  prevented  the  husband 
from  maintaining  an  action  for  th^  seduction  of  his  wife," 
?*  concluded  by  the  preceding  decision  in  Weedon  v.  Tini- 
?f     \  But  in  the  case  then  before  the  court,  the  court  being 
°^inion,  that  taking  the  whole  deed  into  consideration,  it 
N^%  Evident,  that  the  only  separation  in  the  contemplation 
<&  the  parties,  was  a  separation  with  the  approbation  of  the 
trustees;  and  that,  as  the  wife  had  left  the  husband  without 
'  such  approbation,  she  was  not  at  the  time  of  the  adulterous 
intercourse  living  separate  from  the  husband  by  his  consent, 
and  consequently  the  event  and  situation  provided  for  in 
the  deed  had  not  happened;  and  in  that  view  of  the  case, 
there  could  not  be  any  question,  but  that  th^  plaintiff's 
right  to  recover  was  not  affected  by  the  deed ;  and  further, 
if  the  wife  had  left  the  husband  with  the  approbation  of  the 
trustees,  yet,  as  the  deed  had  provided  "  that  the  wife  might 
have  the  care  of  the  younger  children  of  the  marriage,  and 
visit  the  others,  more  especially  when  they  should  be  ill,  so 
as  to  require  the  attention  of  a  mother,"  the  husband  had 
not  in  thi»case  (as  it  was  holden  that  he  had  done  in  the 
case  of  Weedon  v.  Timbrell)  given  up  all  claim  to  the  be- 
nefit to  be  derived  from  the  society  and  assistance  of  his 
wife;  consequently,  that  the  case  of  Weedon  v.Timbrell,  al- 
lowing it  the  fullest  effect  according  to  the  terms  of  it,  could 
not  be  considered  as  an  authority  against  the  plaintiff  in  this 
action. 

Where  several  defendants  have  carried  on  an  adulterous 
intercourse  with  the  plaintiff  *s  wife,  the  plaintiff  may  main- 
tain separate  actions,  although  the  cause  of  action  has  ac- 
crued during  the  same  period1. 

k  Chambers  ▼.  CaulflcW,  6  EatftRep.    i  GregBon  v.  MTagfart,  i  Camp.  N. 

844.  P.  C.  415. 
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II.  Of  the  Venae — Declaration — Plea. 

This  is  a  transitory  action;  and,  consequently,  the  venue 
may  be  laid  in  any  county,  subject,  however,  to  beiug 
changed,  upon  the  usual  affidavit,  that  the  whole  cause  of 
action  arose  in  another  county,  and  not  elsewhere  out  of 
such  other  county.  Although  the  marriage  be  a  material 
inducement  to  the  right  of  the  plaintiff',  to  maintain  the  ac- 
tion in  respect  to  the  trespass  on  the  wife,  yet  it  forms  no 
part  of  the  cause  of  action :  the  trespass  committed  on  the 
wife  constitutes  the  whole  cause  of  actiouk. 

The  declaration  in  this  action  is  very  concise;  in  substance 
it  is  as  follows:  viz.  that  the  defendant,  with  force  and  arms, 
made  an  assault  on  the  wife  of  the  plaintiff,  and  debauched 
and  carnally  knew  her,  whereby  the  plaintiff  wholly  lost  and 
was  deprived  of  the  comfort,  society,  and  fellowship  of  his 
wife,  and  of  her  aid  and  assistance  in  his  domestic  affairs, 
and  other  lawful  business. 

The  general  issue  in  this  action  is,  not  guilty. 

The  statute  of  limitations  (8)  may  be  pleaded  in  bar  of 
this  action ;  but  the  gist  of  the  action  being  the  injury  sus- 
tained by  the  husband  in  consequence  of  the  adultery,  the 
proper  plea  under  that  statute  is,  not  guilty  within  six 
years1. 

Ir*a  late  case"  where  the  plaintiff  complained  "  of  a  plea 
of  trespass,  that  the  defendant  with  force  and  arms  assaulted 
and  seduced  the  plaintiff's  wife,  per  auod  consortium  amisit9 
SfC  contra  pacem,  $c."  and  the  defendant  pleaded  not  guilty 
within  six  years;  on  general  demurrer,  a  question  arose, 
whether  the  action  was  trespass  or  case.    Cooke  v.  Sayer 

k  Guard  v.  Hodge,  10  East,  33.  m  Macfadxen  v.  Olirent,  6  East's  Rep. 

I   Cooke  ▼.  'Sayer,  6  East's  Hep.  388.        387. 
9  Burr.  753.     Bull.N.  P.  88. 


(8)  By  stat.  21  Jac.  1.  c.  16.  8.  3.  all  actions  on  the  case  (other 
than  for  slander)  must  be  commenced  and  sued  within  six  years 
next  after  the  cause  of  such  action ;  and  actions  of  trespass,  of  as- 
sault, battery,  wounding,  and  imprisonment,  within /bur  years.  It 
appears,  from  the  language  of  the  court  in  Cooke  v/Sayer,  6  East's 
H.  388.  that  they  considered  the  action  for  adultery  as  falling  with- 
in the  former  description  of  actions,  and  consequently  that  the  limi- 
tation of  time  was  six  vears* 
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was  cited.  Lord  Ellenborougb  C.  J.  said,  it  might  be  ma- 
terial to  consider  that  point,  if  the  question  were,  whether 
the  limitation  of  six  or  four  years  only  applied  to  this  case ; 
bat  the  defendant  having  taken  the  longer  period,  and 
pleaded  not  guilty  within  six  years,  that  of  course  must  in- 
clude not  guilty  within  four  years,  and  the  plea  not  having 
been  specially  demurred  to,  was  therefore  good  in  either  way 
of  considering  it;  he  added  further,  that  he  did  not  know 
what  his  opinion  would  have  been  if  the  point  had  then  first 
arisen;  but  it  having  been  considered  in  Cooke  v.  Sayer,  as 
an  action  on  the  case,  he  should  be  inclined  so  to  consider  it. 
Lawrence  J.  cited  the  case  of  Parker  v.  Ironfield,  in  which 
Buller  J.  had  considered  an  action  of  a  similar  nature  for  the 
seduction  of  a  daughter,  per  quod  servitinm  amisit,  as  an  ac- 
tion on  the  case.  Le  Blanc  J.  did  not  give  any  opinion  as 
to  this  point ;  but  observed,  that  the  action  before  the  court, 
be  it  either  case  or  trespass,  was  within  the  statute  of  limi- 
tations; therefore,  in  either  way  of  considering  it,  the  plea 
was  a  good  bar  [not  being  specially  demurred  to]. 


Ill-   Of  the  Evidence,  and  herein  of  the  Marriage 

Act,  26  G.  2.  c.  33. 

In  other  actions,  evidence  of  cohabitation,  general  repu- 
tation, acknowledgment  of  the  parties,  and  reception  by 
their  friends,  is  sufficient  to  establish  the  relation  ot  husband 
and  wife.  But  in  this  action,  in  order  that  it  may  not  be 
converted  to  bad  purposes,  by  persons  giving  the  name  and 
character  of  wife  to  women  to  whom  they  are  not  married, 
it  has  been  holden  to  be  indispensably  necessary  for  the 
plaintiff' to  prove  the  marriage  ceremony  having  been  per- 
formed, either  by  the  testimony  of  some  person  who  was 
present  at  the  marriage,  or  by  the  production  of  the  register, 
or  of  an  examined  copy  thereof*. 

Such  strictness  being  required  as  to  the  proof  of  marriage 
in  this  action,  if  will  be  necessary  to  make  some  remarks 
touching  marriage  in  general,  in  order  that  the  reader  may 
be  apprised  of  the  solemnities  which  the  law  deems  essen- 
tial to  constitute  a  valid  marriage. 

n  Morris  ▼.  Miller,  4  Burr.  9057.  and       field,  C.  J.  in  Birt  T.  Barlow,  Doof . 
Bull.  N.  P.  97.  and  per  Lord  Mans.        174.  S.  P. 
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At  the  common  law0,  any  contract  made  per  verba  de  pfw 
jsenti,  or  in  words  of  the  present,  or  in  case  of  cohabitation* 
per  verba  de  futuro  also,  between  persons  able  to  contract, 
was  deemed  a  valid  marriage  to  many  purposes,  and  the  par** 
ties  might  have  been  compelled  in  the  spiritual  courts  to  ce- 
lebrate it  in  facie  ecclesia.    In  order  to  constitute  a  valid 
marriage,  before  the  marriage  act,  it  appears  to  have  been 
wholly  immaterial  whether  the  ceremony  was  performed  by 
a  protestant  or  a  Roman  catholic  priest,  in  a  private  lodging 
or  a  public  chapel.   In  the  case  of  the  King  v.  Fielding,  5  Sl 
Tr.  614.  the  marriage  ceremony  was  performed  in  a  private 
lodging  by  a  Roman  catholic  priest,  in  the  year  1705;  and 
upon  evidence  that  the  prisoner, 'in  answer  to  the  question 
whether  he  would  have  the  woman  for  his  wedded  wife,  said 
that  he  would;  and  that  the  woman  answered  affirmatively 
to  the  question  put  to  her,  whether  she  would  have  Mr« 
Fielding  for  her  husband;  Mr.  Justice  Powel,  upon  a  aues- 
tion  of  felony,  considered  it  as  a  marriage  contracted  per 
verba  de  prasenti;  in  like  manner  as  it  was  considered  by 
Lord  Holt  in  Jesson  v.  Collins,  Salk.  487.  and  6  Mod.  155. 
See  further  on  this  subject  R.  v.  Brampton,  post  n.  (15).    It 
appears  doubtful,  whether,  at  the  common  law,  it  was  neces- 
saiy  that  the  ceremotoy  should  have  been  performed  by  a  per- 
son in  holy  orders;  (see  the  argument  in  R.v*  Luffington* 
1  Burr.  S.  C.  232.  and  some  remarks  on  this  point,  1  BI« 
Com.  439.)  certainly  the  ecclesiastical  law  required  it,  and  if 
a  husband  demanded  a  right  in  the  ecclesiastical  court,  which 
was  only  due  to  him  by  the  ecclesiastical  law,  it  was  neces- 
sary for  him  to  prove  in  that  court,  that  he  had  been  married 
by  a  person  in  holy  orders.     Hay  don  v.  Gould,  Salk.  119* 
Having  endeavoured  to  explain  the  rules  of  law  which  pre- 
vailed, prior  to  the  marriage  act,  it  becomes  necessary  to  set 
forth  the  provisions  of  that  important  statute,  in  order  that 
the  reader  may  obtain  an  accurate  knowledge  of  the  altera- 
tions, which  have  been  made  in  the  law  on  this  subject. 

From  the  preamble  of  this  statute'  (sometimes  termed 
Lord  Hafdwicke's  Act,  but  more  frequently  the  marriage 
act)  it  appears  to  have  been  made  for  the  purpose  of  pre- 
venting the  mischiefs  and  inconveniences,  which  had  arisen 
from  clandestine  marriages.    The  provisions  are  as  follow : 

First,  all  banns  shall  be  published  in  the  parish  church*, 
or  in  a  public  chapel  in  which  banns  have  been  usually  pub*- 


•  See  R.  ▼.  Inhabitants  -of  Brampton,       p  Stat.  96  Geo.  9.  c  S3, 
10  East,  88ft.  4  8. 1. 
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Usked  (9),  belonging  to  the  parish  or  chapelry  wherein  the 
persons  to  be  married  reside,  upon  three  Sundays  preceding 
jthe  marriage;  and  if  the  parties  dwell  in  different  parishes 
or  chapelries,  then  the  banns  are  to  be  published  in  the 


(9)  Upon  these  words  a  question  arose,  in  the  year  1781,  whether 
this  statute  was  to  be  construed  to  mean  such  chapels,  wherein 
banns  were  usually  published  at  the  time  when  the  marriage  in 
question  took  place,  or  such  chapels  only  as  existed  at  the  time  of 
passing  the  act.  The  Court  of  King's  Bench  were  of  opinion,  that 
the  legislature  clearly  meant  chapels  existing  at  the  time  of  the  act ; 
And,  consequently,  that  a  marriage,  celebrated  in  a  chapel  erected 
since  the  statute  26  Ged.  2.  c.  33.  was  void,  although  banns  had 
been  frequently  published  there,  and  marriages  de  facto  celebrated 
there  previously  to  the  marriage  in  question.  R.  v.  Inhabitants  of 
Nortjifield*  Doug.  658.  As  soon  as  the  determination  of  the  court 
in  this  case  was  known*  Lord  Beau  champ  introduced  a  bill  ints> 
parliament,  which  passed  into  a  law,  for  making  all  marriages,  which 
had  been  celebrated  in  any  parish  church  or  public  chapel,  erected 
since  stat.  26  Geo.  2*  c.  33.  and  consecrated,  valid  in  (aw,  and  ta 
exempt  the  clergymen,  who  had  celebrated  such  marriages,  from 
the  penalties  of  that  statute.  Vide  21  Geo.  3.  c.  53.  The  opera- 
tion of  the  stat.  21  Geo.  3.  c.  53.  not  being  prospective,  a  similar 
provision  was  made  by  stat.  44  Geo.  3.  c.  77.  in  respect  of  marriages 
solemnized* before  the  25th  of  March,  1805,  in  any  church  or  pub- 
lic chapel  in  England,  &c.  erected  since  the  making  the  statute  26 
Geo.  2.  and  consecrated;  and  in  like  mauner  as  by  the  last-men- 
tioned act  (21  G.  3.  c.  53.  s.  3.)  registers  of  these  marriages  or  co- 
pies thereof  are  to  be  received  in  evidence  in  courts  of  law  and 
equity:  provided,  that  in  all  such  courts  the  same  objections  shal  1 
be  available  to  the  receiving  such  registers  or  copies  in  evidence, 
as  would  have  been  available  to  the  receiving  the  same  as  evidence, 
if  such  registers  or  copies  had  related  to  marriages  solemnized  in 
parish  churches  or  public  chapels,  in  which  banns  were  usually 
published  before  or  at  the  time  of  passing  the  act  26  G.  2.  And 
by  stat.  48  G.  3.  c.  127-  the  same  provisions  have  been  made  in  re- 

Sect  of  marriages  solemnized  before  August,  23d,  1808,  ill  any 
urch,  &c.  with  this  farther  enactment,  "that  the  registers  of  all 
marriages  solemnized  in  any  public  chapels,  thereby  enacted  to  be 
valid,  snail,  within  thirty  days  next  after  the  23d  of  August,  1808, 
be  removed  to  the  parish  churcn  of  the  parish  in  which  such  cha- 
pel shall  be  situated;  and,  in  case  such  chapel  shall  be  situated  in 
an  extra-parochial  place,  then  to  the  parish  church  next  adjoining-, 
to  be  kept  with  the  marriage  registers  of  such  parish,  ana  in  like 
manner  as  parish  registers  are  directed  to  be  kept  by  stat.  26  Geo. 
t.;  and  within  12  months  after  the  removal  of  such  registers  to 
•uch  parish  churches  respectively,  two  copies  thereof  respectively 
shall  be  transmitted  by  the  respective  churchwardens  of  such  pa- 
rishes to  the  bishop  of  the  diocese,  or  his  chancellor,  subscribed  by 
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church  or  chapel  belonging  to  the  parish  or  chapelry,  where* 
in  each  of  tbe  persons  dwell;  if  both  or  either  dwell  in  an 
extra-parochial  place  having  no  church  or  chapel,  then  the 
banns  are  to  be  published  in  a  church  or  chapel  belonging 
to  the  adjoining  parish,  and  in  such  case  the  clergyman  shall 
certify  the  publication  in  the  same  manner  as  if  either  of  the 
parties  dwelt  in  such  parish :  and,  further,  it  is  required, 
that  the  marriage  shall  be  solemnized  in  one  of  the  parish, 
churches  or  chapels,  where  the  banns  have  been  published. 

Notice  shall  be  given'  to  the  minister,  of  the  names,  places 
of  abode  within  the  parish,  &c.  and  time  of  residence  there, 
of  theparties  seven  days  before  the  publication  of  the  banns; 
otherwise  the  minister  shall  not  be  obliged  to  publish 
them. 

No  minister*  shall  be  punishable  by  ecclesiastical  ceo* 
sures  for  solemnizing  marriages,  where  both  or  one  of  the 
parties  are  under  31,  after  banns  published,  if  the  parents 
or  guardians  (whose  consent  is  required  by  law)  do  not  give 
notice  of  their  dissent  r  if,  however,  such  parents  or  guar- 
dians, or  one  of  them,  publicly  declare  their  dissent  at  tbe 
time  of  publication,  then  the  banns  will  be  void* 

Licences  shall  be  granted*  to  solemnize  marriages  in  tbe 
church  or  chapel  of  the  parish  or  chapelry  only,  within 
which  the  usual  place  of  abode  of  one  of  the  parties  shall 
have  been  for  four  weeks  before  the  marriage;  or  where 
both  or  either  of  the  parties  dwell  in  an  extra-parochial 
place,  then  in  the  church  or  chapel  of  the  adjoining  parish 
or  chapelry  (10).    N.  Parishes,  having  no  parish  church  or 

r  S.  9.  ■  S.  3.  t  S.  4. 
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tbe  hands  of  the  minister  and  churchwardens,  to  the  end  that  die 
/same  may  be  faithfully  preserved  in  the  registry  of  the  bishop.1' 

N.  In  cases  where  the  marriage  has  been  solemnized  in  a  chapel, 
(he  plaintiff  ought  to  be  prepared  with  the  registers  and  other  evi- 
dence, to  show  that  banns  are  and  have  beeu  usually  published 
there;  in  order  to  found  a  presumption,  that  it  is  a  chapel  in  which 
marriages  may  be  lawfully  solemnized  according  to  the  provisions 
of  the  marriage  act.  But  in  Taunton  v.  Wyborn,  2  Camp*  N.  P. 
C.  297*  it  was  holden  prm&farie  sufficient  for  this  purpose  to  pro- 
duce an  old  register  of  marriages  solemnized  in  the  chapel  before 
the  passing  of  the  marriage  act,  and  a  register  of  banns  published 
there  since,  and  to  prove,  by  living  witnesses,  that  marriages  had 
been  solemnized  and  banns  published  thereof  late  years. 

(10)  Notwithstanding  the  provisions  in  the  2d  section,  and  ia  this 
section,  as  to  the  residence  of  the  parties,  it  is  to  be  observed*  that 
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chapel1,  or  none  wfiere  divine  service  is  usually  celebrated 
every  Sunday,  are  deemed  extra-parochial. 

The  archbishop  of  Canterbury's  right  of  granting*  spe- 
cial licences  to  marry  at  any  convenient  time  or  place  is  ex- 
pressly reserved  to  him. 

Persons  convicted  of  solemnizing  matrimony*  in  any  other 
place  than  a  church  or  public  chapel,  where  banns  have 
been  usually  published  (11),  except  by  special  licence,  or  of 
solemnizing  matrimony  without  publication  of  banns,  ex- 
cept by  licence  from  persons  duly  authorised  to  grant  the 
same,  are  to  be  deemed  guilty  of  felony,  and  shall  be  trans- 
ported for  14  years ;  the  prosecutions  for  such  felony  hav- 
ing been  commenced  within  three  years  after  the  oiTence 
committed;  and  all  marriages  solemnized  after  Qbth  March, 
1754,  in  any  other  place  than  a  church,  or  such  public  cha- 
pel, unless  by  special  licence,  or  solemnized  without  publico* 
Hon  of  banns  or  licence  from  a  person  duly  authorized  to 
grant  the  same,  shall  be  void. 

After  the  solemnization*  of  any  marrfage  by  banns,  it 
shall  not  be  necessary,  in  support  of  such  marriage,  to  give 
any  proof  of  the  actual  dwelling  of  the  parties  in  the  re- 
spective parishes  wherein  the  banns  were  published;  or 
where  the  marriage  is  by  licence,  it  shall  not  be  necessary 
to  give  any  proof  that  the  usual  place  of  abode  of  one  oi 
the  parties,  for  the  space  of  four  weeks,  was  in  the  parish 
where  the  marriage  was  solemnized ;  nor  shall  any  evidence 
in  either  of  the  said  cases  be  received  to  prove  the  contrary 
in  any  suit  touching  the  validity  of  such  marriage. 

u  All  marriages  solemnized*  by  licence,  whlere  either  of 
the  parties,  not  being  a  widower  or  widow,  is  under  the  age 
of  Si  years,  without  the  consent  of  the  father  of  such  of  tha 
parties  so  under  age  (if  then  living)  first  had,  or  if  dead,  of 
the  guardian  of  the  person  of  the  party  so  under  age,  law- 
fully appointed,  or  one  of  them:  and  if  there  be  no  such 
guardian,  then  of  the  mother  (if  living  and  unmarried) ;  or  if 
there  be  no  mother  living  and  unmarried,  then  of  a  guardian 
of  the  person  appointed  by  the  Court  of  Chancery,  shall  be 
*oid." 

uS.  6,  x  5.5.  y  S.8.  2  S.  10.  a  S  11. 


after  the  solemnization  of  any  marriage,  either  by  banns  or  licence, 
it  is  not  necessary,  in  support  of  such  marriage,  to  give  any  proof 
of  the  residence  of  the  parties,  nor  is  evidence  to  the  contrary  ad- 
missible.   See  the  10th  section  of  this  statute, 

(U)  See  note  9. 
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An  illegitimate  child  has  been  holden  to  be  within  the 
meaning  of  this  clause  (R.  v.  Hodnett,  1  T.  R.  96.)  Whether 
the  consent  of  the  putative  father,  or  of  the  natural  mother 
be  sufficient  to  give  validity  to  the  marriage  of  such  child, 
appears  to  have  been  a  vex  at  a  qua&tio.  In  R.  v.  Edmonton, 
B.  R.  E.  24  <3.  3. 2  Bott  70\  pi.  114,  and  cited  in  1  T.  R.  97, 
it  was  holden  that  the  consent  of  the  putative  father  was 
sufficient;  but  in  Horner  v.  Lydiard,  and  Daniel  v.  Cooke, 
Sir  William  Scott  was  of  opinion,  that  the  consent  could 
Only  be  given  by  a  guardiau  appointed  by  the  Court  of  Chan* 
eery.  The  same  question  was  submitted  to  the  considera- 
tion of  the  Court  of  King's  Bench,  in  a  late  case  of  Priestley 
v.  Hughes,  sent  by  the  master  of  the  rolls.  After  the  case 
had  been  twice  argued,  three  judges,  viz.  Lord  Ellenbo- 
rough,  C.  J.  Le  Blanc,  and  Bay  ley,  Js.  certifiedb,  that  they 
were  of  opinion,  that  all  marriages,  whether  of  legitimate 
or  illegitimate  persons,  are  within  the  general  provision  of 
this  statute,  and  that  the  consent  of  the  natural  mother  i» 
not  a  sufficient  consent  within  the  preceding  section.  Grose 
Jscertified*  that  it  seemed  to  him  from  the  words  of  the  11th 
section,  that  the  legislature  had  in  their  contemplation  such 
legitimate  children  who  had,  or  might  have,  either  parent* 
to  consent  to  the  marriage  of  such  children,  or  guardian^ 
tfhom  the  legislature  intended  to  substitute  for  such  parents, 
under  different  circumstances;  and  that  they  bad  not  in 
their  contemplation  to  provide  for  the  marriages  of  illegiti- 
mate children,  whose  parents  could  not  legally  forbid  the 
banns,  if  they  were  to  be  married  by  banns,  and  who  could 
have  no  such  parents  as  are  intended  to  be  described  in  the 
11th  seetion,i.  e.  legitimate  parents,  if  they  were  to  be  mar* 
ried  by  licence. 

The  12th  section,  contemplating  the  possibility  of  the 
guardian  or  mother  of  the  parties  being  non  compos  mentis, 
or  in  parts  beyond  the  seas,  or  that  they  may  be  induced 
unreasonably,  or  by  undue  motives,  to  abuse  the  trust  re- 
posed in  them,  enacts,  that  in  such  cases  the  party  desirous, 
of  marrying  may  apply,  by  petition,  to  tbe  chancellor,  lord 
keeper,  or  lord  &  commissioners  of  the  great  seal;  who  may 
proceed  in  a  summary  way;  and  if  the  marriage  proposed 
shall  appear  to  be  propfer,  may,  by  order  of  court,  declare 
the  same  to  be  so,  and  such  order  shall  be  as  good  as  if  the 
guardian  or  mother  of  the  party  petitioning  had  consented 
to  sueh  marriage. 

No  suit0  or  proceeding  shall  be  had  in  any  ecclesiastical 

b  II  East,  30.  c  S.  13. 
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court,  m  order  to  compel  a  celebration  of  any  marriage  in 
facie  eccksi&j  by  reason  of  any  contract  of  matrimony,  whe- 
ther per  verba  de  prcesenti,  or  per  verba  defuturo  (12). 

"  The  church*  and  chapel  wardens  of  every  parish  orcha- 
pelry  shall  provide  proper  books,  in  which  all  marriages 
and  banns  of  marriages  respectively,  there  published  or  so* 
lemnized,  shall  be  registered  (every  page  of  which  is  to  be 
regularly  numbered  and  lined  at  proper  distances,  in  the 
manner  therein  mentioned,)  and  shall  respectively  be  signed 
by  the^arson,  vicar,  minister,  or  curate,  or  by  some  other 
person  in  his  presence,  and  by  his  direction;  and  all  such 
books  shall  belong  to  every  such  parish  or  chapel,  and  be 
kept  for  public  use." 

In  order  to  preserve*  the  evidence  of  marriages,  and  to 
make  the  proof  thereof  more  certain  and  easy,  "  all  mar- 
riages shall  be  solemnized  in  the  presence  of  two  or  more 
witnesses,  besides  the  minister;  and  immediately  after  such 
celebration  an  entry  thereof  shall  be  made  in  such  register, 
in  which  it  shall  be  expressed,  that  the  marriage  was  by 
banns  or  licence ;  and  if  both  or  either  of  the  parties  mar- 
ried by  licence  be  under  age,  with  consent  of  the  parents  or 
guardians,  and  shall  be  signed  by  the  minister  with  his  pro- 
per addition,  and  also  by  the  parties  married,  and  attested 
by  such  two  witnesses,  which  entry  is  directed  to  be  in 
the  form,  or  to  the  effect  therein  set  forth.  N.  An  omission 
in  the  entry  will  not  affect  the  validity  of  the  marriage.  R. 
v.St  Devereux,  Burr.  Set.  Cases,  506.   1  Bl.  R.  367.  S.  C. 

Persons  convictedf  of  knowingly  and  wilfully  inserting  a 
false  entry  in  the  register  of  any  thing  relating  to  any  mar- 
riage, with  intent  to  elude  the  force  of  the  act,  or  of  falsely 
making,  altering,  forging,  or  counterfeiting,  or  of  assisting 
in  falsely  making,  &c  such  entry,  or  of  falsely  making,  &c 
any  licence,  or  of  publishing  as  .true. any  false,  &c.  register 
or  copy  thereof,  or  any  false,  &c.  licence,  knowing  such  re- 
gister or  licence  to  be  false,  &c.  or  of  wilfully  destroying 
any  register  of  marriages,  or  any  part  thereof,  with  intent 
to  avoid  any  marriage,  of  to  subject  any  person  to  the  pe- 
nalties of  this  act,  shall  be  guilty  of  felony  without  benefit 
ofclergy. 

Lastlv,  it  is  provided,  that  this  act  shall  not  extend  to 
any  of  the  marriages  of  any  of  the  royal  family ;  or  to  Scot- 

d  S.  14.  e  S.  is.  f  9.  16. 


(13)  See  the  common  law  on  this  poi&t,  ante  p.  16. 
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land  (IS),  or  to  marriages  among  Quakers  or  Jews  (14), 
where  both  the  parties  are  Quakers  or  Jews  (15),  or  to  mar- 
riages beyond  the  seas  (16). 


•  (13)  Scotland  being  excepted,  the  intention  of  the  statute,  so  far 
as  it  provided  for  annulling  the  marriages  of  minors  without  the 
consent  of  parents  or  guardians,  has  been  frequently  eVaded  by  go- 
ing into  Scotland  to  he  married  there,  and  returning  into  England 
immediately  afterwards.  The  validity  of  these  Scotch  marriages 
appears  to  have  been  established  by  a  decision  of  the  Court  of 
Arches,  which  was  afterwards  confirmed  in  the  Court  of  Delegates, 
See  Hargrave's  note  to  Co.  Litt.  79.  b.  n.  (1.) 

> 

(14)  It  seems,  that  to  prove  a  Jewish  marriage,  it  is  not  suffi- 
cient to  produce  witnesses,  who  were  present  at  the  ceremony  in 
the  synagogue;  because  that  is  merely  a  ratification  of  a  previous 
written  contract— such  contract,  therefore,  must  be  adduced  and 
proved.  Horn  v.  Noel,  1  Camp.  N.  P.  C.  6l.  A  Jewess  may  give 
parol  evidence  of  her  own  divorce  in  a  foreign  country  according  to 
the  ceremony  and  custom  of  the  Jews  there*  Ganer  v.  Lady 
Lanesborougb,  Peake's  N.  P.  C.  17*  Lord  Kenyon,  C.  J. 

(15)  It  will  be  observed,  that  Anabaptists  are  not  excepted.  A 
case  occurred  before  this  act  took  effect,  where  the  plaintiff,  in  an 
action  for  adultery,  was  an  Anabaptist.  Denison  J.  held,  that  as 
this  is  an  action  against  a  wrong  doer,  and  not  a  claim  of  right,  it 
was  sufficient  to  prove  the  marriage  according  to  the  plaintiffs  form 
of  religion.  Woolston  v.  Scott*  Norfolk  Lent  Ass.  1753,  coram 
Denison,  J.  Verdict  for  the  plaintiff — Damages  500/.  BulL  N.P. 
28. 

(16)  A  soldier  on  service  with  the  British  army  in  St.  Domingo, 
in  1796,  being  desirous  of  marriage  with  the.  widow  of  another  sol- 
dier, who  had  died  there  in  the  service,  and  both  parties  being 
desirous  of  celebrating  their  marriage  with  effect,  they  went  to  a 
chapel  iu  a  town  where  they  were,  and  there  the  ceremony  w*s 
performed  by  a  person  appearing  there  as  a  priest,  and  officiating 
as  such ;  the  service  being  in  French,  but  interpreted  iuto  English 
by  one  who  officiated  as  clerk ;  and  which  the  woman  understood 
at  the  time  to  be  the  marriage  service  of  the  church  of  England. 
After  this  they  cohabited  together  as  man  and  wife  for  11  years, 
until  the  death  of  the  husband.  On  a  question  as  to  the  settle- 
ment of  the  woman,  a  doubt  was  raised  whether  the  marriage  was 
valid.  The  Court  of  B.  R.  were  clearly  of  opinion,  that  it  was 
a  valid  marriage,  whether  it  was  to  be  considered  as  a  marriage 
celebrated  in  a  place  where  the  law  of  England  prevailed,  or  as  a 
marriage  according  to  the  law  of  St.  Domingo,  whatever  that 
might  be.  Upon  the  formes  ground,  inasmuch  as  there  was  a 
contract  per  verba  de  prcesentt,  which  contracts  were  binding  on 
the  parties  before  the  marriage  act  (which  statute  did  not  affect 
the  present  case,  this  being  a  marriage  beyond  the  s«a§,  and  con- 
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Having  thus  detailed  the  several  provision*  of  this  most 
important  statute,  I  shall  resume  the  subject  under  discus- 
sion, namely,  the  evidence  necessary  to  support  the  action 
for  adultery. 

In  cases  where  the  marriage  is  to  be  proved  by  the  pro* 
duction  of  the  register,  or  an  examined  copy,  proof  must 
also  be  adduced,  if  required,  of  the  identity  of  the  parties. 
In  the  case  of  Birt  v.  Barlow,  Doug.  170.  where  a  copy  of 
the  register  was  proved  as  evidence  of  the  marriage,  Black- 
stone  J.  was  of  opinion,  that  the  plaintiff  ought  to  go  fur- 
ther, and  prove  the  identity  of  the  parties,  and  that  such 
identity  must  be  proved  by  the  minister,  or  one  of  the  sub- 
scribing witnesses  to  the  register,  unless  their  nor  being 
produced  was  accounted  for  in  the  same  maimer  as  was  re-  1 
quired  in  the  case  of  subscribing  witnesses  to  a  deed;  and,  ] 
for  want  of  this  proof,  the  plaintiff  was  nonsuited.  The 
Court  of  King's  Bench  set  aside  the  nonsuit,  admitting, 
however,  that  the  copy  of  the  register  was  not  sufficient  to 
prove  the  identity,  but  conceiving  that  in  this  case  the  mi- 
nister and  subscribing  witnesses  were  not  the  only  compe- 
tent witnesses  to  prove  the  identity.  And  Buller  J.  ob- 
served, that  it  was  not  necessary  io  produce  the  original  re- 
gister, and  that  it  was  only  where  that  was  required,  that 
subscribing  witnesses  must  be  called;  that  in  this  case  the 
wife's  maiden  name  was  Harriot  Champneys;  and  suppos- 
ing a  maid  servant  had  proved,  that  she  always  went  by  that 
name  till  the  day  of  the  marriage;  that  she  went  out  that 
day,  and  on  her  return  and  ever  since  bad  been  called  Mrs. 
Birt,  that  would  have  been  evidence  of  the  identity. 

The  bpoks  of  the  fleet  are  not  evidence  of  a  marriage, 
either  before  the  marriage  act  or  since.  So  ruled  by  Ken- 
yon,  C.  J.  in  Reed  v.  Passer,  Peake's  N.  P.  C.  231.  1  Esp. 
N.  P.  C.  218.  S.  C.  S.  P.  per  de  Grey,  C.  J.  in  Howard  v. 
Burtonwood,  Middlesex  Sittings  after  Trin.  Term,  16  6.  3. 
and  previously  by  Lord  Hardwicke,  and  recently  by  Le 


sequently  within  the  exception),  and  because  the  marriage  was  ce- 
lebrated by  a  person  who  publicly  assumed  the  office  of  a  priest,  and 
appeared  habited  as  such*  Upon  the  latter  ground,  because  upon 
toe  facta  stated,  every  presumption  must  be  made  in  favour  of  its 
validity,  according  to  the  law  of  the  country  where  it  was  cele- 
brated, the  marriage  ceremony  having  been  performed  there  in  a 
proper  place,  and  by  a  person  officiating  as  one  competent  to  per* 
form  that  function,  and  more  especially  as  it  had  been  followed  by 
a  cohabitation  between  the  parties  as  man  and  wife  for  11  years. 
R.  v.  the  inhabitants  of  Brampton,  10  East,  292. 
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Blanc,  J.  in  Cooke  v.  Lloyd,  Salop,  Summer  Assizes,  1803, 
Peake's  Evidence,  Append,  xxxvi.  But  in  Doe  dem.  Pa*. 
singham  v.  Lloyd,  Salop,  Summer  Assizes,  1794,  Heath,  J. 
admitted  these  books  in  evidence.  See  further  on  the  sub* 
ject  of  these  books,  Lloyd  v.  Fassingbam,  16  Vesey,  59. 

The  confession  of  the  wife  is  not  evidence  against  the  de- 
I  fendaut ;  but  conversations  between  her  and  the  defendant 
1  may  be  given  in  evidence*.  So  letters  written  to  her.  by 
Uhe  defendant  are  evidence  against  him;  but  the  wife's 
/letters  to  the  defendant  are  not  evidence  for  him. 

In  a  modern  case,  where  the  plaintiff  and  his  wife  were 
servant^,  and  necessarily  living  apart  in  different  families, 
Lord  Kenyon,  C.  J.  was  of  opinion,  that  letters  written  bv 
the  wife  to  the  husband,  before  any  suspicion  of  the  adul- 
tery, might  be  read  as  evidence  of  the  connubial  affection 
which  subsisted  between  the  plaintiff  and  his  wife,  observ- 
ing, at  the  same  timt,  that,  before  he  admitted  the  letters 
to  be  read,  he  should  require  strict  proof  when,  and  under 
what  circumstances  they  were  written,  in  order  to  shew 
that  at  this  time  there  was  not  any  suspicipn  of  misconduct 
in  the  wife. 

In  Hoare  v.  Allen9,  a  witness  was  called  by  the  husband 
to  prove  the  representation  made  by  the  wife  to  him  of 
the  place  to  which  she  was  going  previously  to  her  elope? 
ment,  in  order  to  remove  all  suspicion  of  connivance  on  tb$ 
part  of  the  husband.  The  Court  of  King's  Bench  were  of 
ppinion,  that  this  evidence  being  part  of  the  res  gestw,  wM 
therefore  admissible, 


IV.  Of  the  Damages, 

The  damages  given  by  the  jury  in  this  action  are,  in  gek 
lieral,  proportioned  to  the  degree  of  the  injury.  Circum* 
stances  of  aggravation  of  the  injury,  aud  which  may  there- 
fore operate  as  an  inducement  with  the  jury  to  give  large 
,  damages,  are,  the  plaintiffs  having  lived  happily  with  his 
\  wife  before  her  connection  with  the  defendant*  the  unble- 
mished  character,  and  antecedent  virtuous  behaviour  of  the 

g  Biker  ▼.  Mqrley,  M.  D.  London  Sit-  h  Edwards  r.  Crock,  4  Esp.  N.  P.  C. 

ttnp,  30. June,  1741,  Lee  Ch.  J.  spe-  39,  Kenyon,  C.  J . 

rial  jury.     Verdict  for  defendant,  i  Hoare  v.  Allen,  3  Esp.  N.  P.  C.  97O. 

Bull.  N.  P.  98.  S.  C:  k  Bull.  N.  P.  97. 
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wife,  a  provision  having  been  made  for  the  children  of  the  ! 
marriage  by  settlement  or  otherwise,  and  other  similar  to* 
pics  which  the  extraordinary  circumstances  of  the  indivw 
dual  case  may  furnish.     Proof  is  frequently  adduced  of  the  - 
defendant  being  a  man  of  fortune,  by  calling  bis  banker,  or 
producing  a  settlement,  under  which  he  may  be  entitled  to  , 
any  estate,  real  or  personal. 

Circumstances  of  extenuation,  on  the  part  of  the  defend- 
ant, and  which  may  tend  to  the  mitigation  or  diminution 
Of  the  damages  are,  the  plaintiff's  ill  usage,  or  unkind  treat-  \ 
ment  of  his  wife,  evidence  of  his  intolerable  ill  temper,  of ' 
bit  having  turned  his  wife  out  of  his  house1,  and  refused 
to  maintain  her,  &c.  previously  to  the  adulterous  inter-  . 
course;   gross  negligence  or  inattention  of  the  plaintiff  to 
bis  wife9  s  conduct,  with  respect  to  the  defendant9 ;  the  wan- 
ton manners  of  the  wife,  or  first  advances  made  by  her  to  , 
the  defendant11;  a  prior  elopement  of  the  wife  and  criminal 
correspondence  with  another  person,  or  having  had  a  has-  , 
tard  before  marriage0;  letters  written  by  the  wife  lo  the  de- 
fendant, before  his  connection  with  her,  soliciting  a  crimi-  , 
pal  intercourse*,  &c.     But  the  defendant  will  not  be  per- 
mitted to  prove  acts  of  misconduct  of  the  wife  subsequent 
to  the  commission  of  the  act  complained  of  in  the  action*. 

Although  the  damages  recovered  are  under  forty  shil- 
lings, y^t  the  plaintiff  shall  be  entitled  to  full  costs';  this 
action  not  being  within  the  statute  82  and  S3  Car.  2,  c.  9. 
(17.) 

It  has  been  supposed,  that  in  this  action  a  new  trial  can- 
not be  granted  for  excessive  damages* ;  but  in  the  case  of 
Chambers  v.  Caulfield,  6  East,  £30*,  Lord  Ellenborough, 
C.  J.  delivering  the  opinion  of  the  court  said,  that  if  it  ap- 
peared to  them,  from  the  amount  of  the  damages  given,  as 
compared  with  the  facts  of  the  case  laid  before  the'jury, 
that  the  jury  must  have  acted  under  the  influence,  either  of 
undue  motives,  or  some  gross  error  or  misconception  on 
the  subject,  the  court  would  think  it  their  duty  to  submit 
the  question  to  the  consideration  of  a  second  jury. 

1  Bull.  N.  P.  27.  p  Per  Lord  Kenyon,  C.  J,  Elsam  r. 

m  Per  Butt  J.  in  Dnberley  v.  Gaa-  Fawcett,  9  Eip.  N>  P.  C.  5fe. 

■iag,  4  T.  B.  657.  q  Per  Lord  Kenyon,  C.  J.  S.  C. 

•  PerLordEUcnboroughC.J.inGar-  r  Batchelorv.  Bigg,  3  Wil*.  319.    t 

diner  v.  Jad»,  March  9,  1805,  Lou-  Bl.  R.  364.  S.  C. 

don  Sittings.  ■  See  Wilfbrd  v.  Berkeley,  l  Burr.  609. 

0  Roberts  t.  Mabton,  Hereford,  1745,  Dnberley  ▼.  Gunning!  4  T.  R.  691. 

per  WUIe*,  C.  J.   GUb.  Erid.  113. 

Ed.  1761. 


«■ 


(17)  See  this  statute,  post. 
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CHAP.    III. 


OF  ASSAULT  AND  BATTERY, 

I.  Of  the  Nature  of  an  Assault  and  Battery ,  and  in 
what  Cases  an  Action  for  an  Assault  and  Bat- 
tery may  be  maintained. 
II.  Of  the  Declaration. 

III.  Of  the  Pleadings. 

IV.  Of  the  Verdict  and  Judgment. 
V.  Of  the  Costs. 


I.  Of  the  Nature  of  an  Assault  and  Battery ,  and  in 
what  Cases  an  Action  for  an  Assault  and  Bat* 
tery  may  be  maintained. 

AN  assault  is  an  attempt,  with  force  or  violence,  to  do  a 
corporal  injury  to  another,  as  by  holding  up  a  fist  in  a  me- 
nacing manner1;  striking  at  another  with  a  cane  or  stick, 
though  the  party  striking  misses  his  aim ;  drawing  a  sword 
or  bayonet;  throwing  a  bottle  or  glass  with  intent  to  wound 
or  strike;  presenting  a  gun  at  a  person  who  is  within  the 
distance  to  which  the  gun  will  carry ;  pointing  a  pitchfork 
at  a  person  who  is  within  reachb;  or  by  any  other  similar  act, 
accompanied  with  such  circumstances  as  denote  at  the  time 
an  intention  (1),  (coupled  with  a  present  ability)  of  using 

a  Finch's  Law,  B.  3.  c.  9.  1  Hawk.  P.    »  Gunner  ▼.  Spavki,  6  Mod.  179, 4.  and 
C.  c.  6s.  ■.  l.  Salk.  79. 


(t)  Whether  the  act  shall  amount  to  aa  assault,  must  in  every 
case  be  collected  from  the  intention.  Trespass  for  assault:  Plea, 
son  assault  demesne.  Replication,  de  injuria*  sud  proprUL  The 
defendant  and  another  person  were  fighting,  and  the  plaintiff  came 
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actual  violence  against  tbe  person  of  another.  For  an  a** 
sault,  which  is  considered  as  an  inchoate  violence,  the  law 
has  provided  a  remedy  by  an  action  of  trespass  vi  et  armis, 
at  the  suit  of  the  injured,  party,  for  the  recovery  of  damages 
commensurate  to  the  injury  sustained  (2). 

A  battery ,  which  always  includes  an  assault6,  is  an  injury 
inflicted  on  the  person  by  beating,  either  with  the  hand  or 
an  instrument.  The  form  of  action  prescribed  by  law,  in  the 
case  of  battery,  is  the  same  as  that  in  assault,  viz.  an  action 
of  trespass  vi  et  armis.  In  order  to  maintain  this  action,  it 
is  immaterial,  whether  the  act  of  the  defendant  be  wilful  or 
not  (3).  Hence  this  action  lies  against  a  soldier  who  hurts 
one  of  his  comrades  while  they  are  exercising,  unless  the 
defendant  can  shew  such  circumstances  as  will  make  it  ap- 
pear to  the  court,  that  the  injury  done  to  the  plaintiff  was 
inevitable4,  and  that  the  defendant  was  not  chargeable  with 
aoy.  negligences :  the  merely  pleading  that  the  defendant 
committed  the  injury  casualiter  et  per  infortunium  et  contra 
voluntatem  suam  is  not  sufficient,  for  no  man  shall  be  ex- 
cused of  a  trespass,  unless  it  may  be  judged  utterly  without 
his  fault 

The  defendant  was  uncocking  a  gune,  and  the  plaintiff 

c  Termes  de  la  ley  Battery,  C*m.  Dig.    d  Weaver  y.  Ward,  Hob.  134. 

Battery.  e  Underwood  v,  Hewioo,  Sir.,  £9$.    * 


and  took  hold  of  the  defendant  by  the  collar,  in  order. to  separate 
the  combatants,  whereupon  the  defendant  beat  the  plaintiff.  Tbe 
plaintiff's  counsel  offering  to  enter  into  this  evidence,  it  was  ob- 
jected on  the  other  side,  that  the  plaintiff  ought  to  have  replied  this 
matter  specially;  but  Legge,  Baron*,  over-ruled  the  objection,  ob- 
serving, that  the  evidence  was  not  offered  by  way  of  justification, 
but  for  the  purpose  of  shewing  that  there  was  not  any  assault,  fojr 
it  was  the  quo  ammo  which  constituted  an  assault,  which  was  mat- 
ter to  be  left  to  a  jury. — Griffin  v.  Parsons,  Gloucester  Lent  As- 
sizes, 1754.  MSS. 

(2)  For  the  law  relating  to  indictments  for*  assault  and  battery, 
see  1st  Hawk.  P.  C.  ch.  62.  s.  1.  2.  1st  East's  P.  C.  ch.  8.  s.  1.  It 
must  be  observed,  that  the  party  injured  may  proceed  against  the 
defendant  by  action  and  indictment  for  the  same  assault,  and  the 
court,  in  which  the  action  is  brought,  will  not  compel  the  plaintiff 
to.  make  his  election,  to  pursue  either  the  one  or  the  other ;  for  the 
fine  to-  the  king,  upon  the  criminal  prosecution,  and  the  damages  t* 
the  party,  in  the  civil  action,  are  perfectly  distinct  in  their  natures. 
-—Jones  v.  Clay,  1  Bos.  and  Pul.  191. 

(3)  Neither  does  the  degree  of  violence  with  which  the  act  is. done 
make  any  difference.    Per  Le  Blanc  J.  3  East's  Rep.  6oet 
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•tending  near,  it  went  off,  and  wounded  him :  it  was  holden, 
that  the  plaintiff  might  maintain  trespass. 

This  action  lies  not  only  against  him  who  commits  the  in- 
jury, but  against  him  also  at  whose  command  it  is  done': 
hence  if  A  command  B  to  beat  another  person,  and  B  does 
it  accordingly,  A  is  guilty  of  the  trespass  as  well  as  B.  Al- 
though the  plaintiff  declares  for  an  assault  and  battery,  yet 
he  may  recover  for  the  assault  only*. 

Although  a  person  has  been  indicted  for  a  felonious  as- 
sault, by  stabbing,  and  acquitted,  the  party  injured,  may, 
notwithstanding,  sue  him  for  damages  in  a  civil  action,  if 
there  has  not  been  any  collusion  in  procuring  the  acquittal*; 
#nd  the  same  rule  holds  after  indictment  and  conviction?*. 


II.  Of  the  Declaration. 

This  is  a  transitory  actionk,  and  consequently  the  venue 
may  be  laid  in  any  county1,  except  where  it  is  otherwise 
directed  by  statute;  as,  where  the  action  is  brought  against 
justices  of  the  peace,  mayors,  or  bailiffs  of  cities,  or  towns* 
corporate,  head-boroughs,  port-reves,  constables,  tithing- 
men,  churchwardens,  overseers  of  the  poor,  &c.  or  other 
persons  acting  in  their  aid  and  assistance,  or  by  th£ir  com- 
mand, for  any  thing  done  in  their  official  capacity ;  in  these 
cases,  the  venue,  by  stat  91  Jac.  1.  c.  12.  s.  5.  must  be  laid 
in  the  county  where  the  facts  were  committed;  otherwise 
the  jury,  who  try  the  cause,  shall  find  the  defendant  not 
guilty,  without  any  regard  to  any  evidence  given  by  the 
plaintiff  touching  the  trespass,  battery,  &c. 

The  provisions  of  the  preceding  statute  having  been  found 
to  be  salutary,  they  have,  by  a  late  statute,  (49  G.  3.  c.  85,. 
s."  6.)  been  extended  to  all  persons  holding  a  public  employ- 
ment, or  my  office,  station,  or  capacity,  civil  or  military, 
either  in  or  out  of  the  kingdom,  and  who,  by  virtue  of  such 
employment,  have  power  to  commit  persons  to  safe  custody; 
prdvided  that,  where  any  action  shall  be  brought  against 
such  persons  in  this  kingdom  for  any  thing  done  out  of  this 
kingdom,  the  plaintiff  may  lay  the  act  to  have  been  done 

« 

*  »         «■ 

f  1  Roll.  Abrid.  5S5.  (V)  pi.  9.  i  Adn.  per  Car.  &  C.      . 

£  Lib.  Am.  Anno  99.  fol.  99.  pL  60.    k  Lift.  Sect.  485. 

Bro.  Trespass,  pi.  40.  1  Corbett  r.  Barnes,  Cro.  Car.  4s* 

a  Crosby  ▼.  Lens,  19  Est,  409. 


ASSAULT  AND  BATTERY.  29, 

Id  Westminster,  or  in  any  county  where  the  defendant  shall 
reside. 

Actions  brought  against  any  persons  for  any  thing  done 
by  any  officer  of  the  excise*  or  Customs11,  or  others  acting 
in  their  aid,  in  execution,  or  by  reason  of  their  office,  must 
be  laid  and  tried  in  the  county  where  the  facts  were  com- 
mitted. 

The  day  is  not  material*,  neither  is  the  defendant  obliged 
to  prove  that  the  fact  was  committed  on  the  day  laid  in  the 
declaration.  Proof  of  the  trespass  at  any  time  beftye  the 
commencement  of  the  action  fa  sufficient. 

An  assault,  being  one  entire  individual  act,  cannot  be 
committed  at  different  times,  and  consequently  ought  not 
to  be  stated  in  the  declaration  to  have  been  so  committed. 

In  trespass  and  assault,  it  was  alleged  in  the  declaration', 
that  the  defendant  on  such  a  day,  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  exhibiting  the 
bill,  made  an  assault  on  the  plaintiff;  the  declaration  was 
holden  bad  on  special  demurrer.  But  where  the  declare* 
tion  stated  that  the  defendant  assaulted  the  plaintiff  on  di- 
vers days  and  times41,  it  was  adjudged  good  on  special  de- 
murrer (4). 

The  declaration  ought  to  allege  the  fact  to  have  been 
committed  vi  et  armis,  and  contra  pacem.  Doubts  seem 
to  have  been  entertained,  whether  the  omission  of  these 
words  was  matter  of  form  or  substance,  at  the  common 
law.  But  now,  by  stat.  16  and  17  Car.  £•  c.  8.  s.  1.  the  omis- 
sion is  aided  after  verdict;  and  by  stat  4  Ann.  c.  16,  s.  I.  it 
is  enacted,  that  no  exception  shall  be  taken  in  any  court  of 
record  of  the  omission  of  vi  et  armis,  and  contra  pacem,* 
except  the  same  shall  be  specially  shewn  for  cause  of  de- 
murrer. 

m  as  Geo.  3.  c.  70.  s.  34.  3Q5.  recognising  Michell  v.  Neale, 

n  84  Geo.  3.  c.  47.  •.  35.  Cowp.  33s. 

•  Lift  Sect.  485.     ]  Inst.  293.  a.  q  Burgess  ▼.  Freelove,  C.  B.  9  Boo. 

p  English  v.  Purser,  B.  R.  6  East.  R.  fc  Pal.  425. 


^»- 


(4)  From  the  report  of  this  case  of  Harness  v.  Freelove,  it  a|»- 
pears  that  the  Court  of  Common  Pleas  did  not  consider  Michell 
t.  Ne«le,  Cowp.  828,  as  a  sound  authority.  But  Lord  Ellenbo-* 
rough  C.  J.  iu  English  v.  Purser,  took  a  distinction  between  tho 
words  "  made  an  assault"  in  Michell  7.  Neale,  and  the  word  ••  as- 
saulted" in  Burgess  v.  Freelove,  on  the  ground  that  the  latter  might 
mean  that  the  defendant  committed  so  many  different  assaults  on' 
the  different  days,  admitting  however  that  the  distinction  was  very 
nice.  This  distinction  certainly  was  not  adverted  to  by  the  court, 
hi  Surges*  v.  Freelove. 
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The  declaration  ought  to  allege  the  commission  of  the 
fact  positively,  and  not  by  way  of  recital,  e.  g.  for  that  on 
such  a  day  the  defendant  made  an  assault  on  the  plaintiff, 
and  not  for  that  whereas,  &c.  Formerly  it  was  usual,  in  the 
Court  of  King's  Bench,  to  arrest  or  reverse'  judgments  for 
declaring  in  trespass  by  way  of  recital,  or,  as  it  was  then 
called,  the  pleadings  being  in  Latin,  with  a  quod  cum.  But 
now  the  court  will  permit  the  plaintiff  to  amend  the  decla- 
ration by  a  bill,  filed  right,  the  time  of  filing  which  bill  the 
court  will  not  enquire  into*. 

In  Parker  v.  Tanswell,  B.  R.  M.  14  G.  3.  10  MS.  347, 
Serj.  Hill's  Coll.  in  Lincoln's  Inn  Library,  an  amendment  of 
this  kind  was  permitted  after  a  judgment  by  default,  the 
court  saying  that  they  hoped  the  objection  on  the  quod  cum 
would  now  be  at  rest. 

■ 

In  proceedings  by  original,  where  the  writ  is  set  out  in 
the  declaration,  the  count  is  helped  as  to  this  defect,  and 
made  good  by  the  writ*. 

If  the  declaration  contains  only  one  count11,  the  plaintiff, 
after  proving  one  assault,  cannot  wave  that,  and  proceed  to 
give  evidence  of  another. 


III.  Of  the  Pleadings. 

The  general  issue  to  an  action  of  assault  and  battery  is 
not  guilty,  which  constitutes  a  proper  issue,  in  case  the  de- 
fendant has  not  committed  the  injury  complained  of. 

By  stat.  7  Jac.  1.  c.  5,  "  In  any  action  upon  the  case,  tres- 
pass, battery,  or  false  imprisonment,  against  any  J.  P.  mayor, 
bailiff,  constable,  &c.  for  any  thing  done  by  virtue  of  their 
offices,  and  against  all  others  acting  in  their  aid  or  assistance, 
or  by  their  command  concerning  their  offices,  they  may 
plead  the  general  issue,  and  give  the  special  matter  in  evi- 
dence." 

The  preceding  statute  was  made  perpetual  by  stat*  91  Jac. 
1.  c.  12.  and  extended  to  churchwardens,  overseers  of  the 
poor,  and  others  acting  in  their  aid  or  by  their  command. 


r  Brim  r.  Sheriff,  Cro.  Eltz.  507-  t  White  v.  Shaw,  a  Wife.  903. 

. »  Wi Ider  v.  Handy,  Str.  1 J  5 1  •  Marshall        ed  on  special  demurrer. 

v.  RigSB,  Str.  1 162.  o  Stante  r.  Pricket,  l  Camp.  N.  P.  C 

473*. 
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Justification  in  Defence^  of  Person^-lf  the  plaintiff  w*A 
the  aggressor,  and  the  injury  of  which  be  complains  was  oo 
casioned  by  his  own  assap It  on  the  defendant,  so  that  the 
act  of  the  defendant  became  necessary  for  the  defence  of  his 
person,  the  action  cannot  be  maintained*,  because  the  law 
will  permit  any  degree  of  violence  to  be  justified,  if  it  be  ne- 
cessary for  the  safety  of  the  person.  This  defence  or  j  ustifi- 
cation,  which  is  the  most  usual  in  this  action,  and  which  is* 
technically  termed  son  assault  demesne,  must  he  pleaded 
specially  (5)?. 

In  like  manner  a  defendant  may  justify  an  assault  and  bat* 
tery  in  the  defence  of  his  wife*  (6),  child  (7),  or  servant4  (8). 
So  a  wife  may  justify  in  defence  of  her  husbandb,  a  child  of 
a  parent,  and  a  servant  in  defence  of  the  person  of  his  mas- 
ter6*-  It  must  be  observed  that  where  a  servant  justifies  in 
defence  of  his  master,  it  ought  to  be  alleged  in  the  plea  that 
the  plaintiff  would  have  beat  the  master,  if  the  servant  had 
not  interposed.  In  trespass*,  assault,  and  battery  against  A. 
and  B.,  A.  pleaded  son  assault,  and  B.  pleaded  that  he  was 
servant  to  A.,  and  that  the  plaintiff  having  assaulted  his  mas* 
ter  in  his  presence,  he  in  defence  of  his  master  struck  the 
plaintiff.  On  demurrer  the  plea  was  holden  ill,  for  the  as- 
sault on  the  master  might  be  over,  and  the  servant  cannot 
strike  by  way  of  revenge,  but  in  order  to  prevent  an  injury; 
and  the  right  way  of  pleading  is,  that  the  plaintiff  would 
have  beat  the  master  if  the  servant  had  not  interposed,  prout 
ti  bene  licuit.    Judgment  for  the  plaintiff. 

Justification  in  Defence  of  Possession. — So  a  defendant 
may  justify  in  defence  of  his  possession9:  as  if  A.  enter  the 
close  of  B.  unlawfully,  B.  having  first  requested  (9)  A.  to 

x  Cockroft  v.  Smith,  Salk.  649.  c  s  Rol.  Ab.  546.  (D)  pi.  3.  Adm.  pet 

y  l  Inst*  289.  b.  983.  a.  Cur.  in  Ld.  Raym.  69,  and  Salk.  407. 

1  9  Rol.  Abr.546.  (D)pL  l.Bro.Tret-  d  Barfoot  v.  Reynolds  and  another 

pasa,  pi  198.  Str.  953. 

a  9  Rol.  Abr.  546.  (D)  pi.  9.  c  9  Rol.  Abr.  548.  (G)  pi.  9. 
b  Leward  ▼  Basely,  Ld.  Raym.  69. 


(5)  See  the  form,  Co.  Entr.  2d  ed.  644*  a. 

(6)  Winch.  Ent.  ed.  1680.  p.  liSi. 
f7)  Clerk's  Assistant,  p.  90,  91. 

(8)  In  Leeward  v.  Basily,  Salk.  407*  and  Ld.  Raymond,  62.  it 
was  said  by  the  court,  that  a  master  could  not  justify  an  assault  in 
defence  of  his  servant,  because  the  master  might  have  an  action  per 
quod servitium  amisit;  which  opinion  is  adopted  in  Bull.  N.  P.  18. 

(9)  Every  impositio  manuum  is  an  assault  and  battery,  which 
cannot  be  justified  upon  account  of  breaking  the  close  in  law  with* 
out  a  previous  request.    Green  r.  Goddard,  Salk.  641. 
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depart,  may,  on  his  refusal,  justify  laying  his  hand  oft  A/ 
in  order  to  remove  himf.  It  must  be  observed,  that  B. 
ought  not  to  begin  with  striking,  or  offering  violence  to 
A*.,  for  the  law,  in  the  first  instance,  merely  allows  B.  in 
defence  of  his  possession,  to  lay  his  hand  gently  on  A. 
Hence  a  charge  of  beating,  wounding,  and  knocking  the 
party  down,  cannot  be  justified  by  a  plea  of  molliter  ma* 
nus  imposuit\  If  indeed  A.  should  forcibly  resist  the  en* 
deavour  to  remove  him,  it  will  then  be  lawful  to  oppose 
force  to  force,  and  any  degree  of  violence  which  may  be  ne- 
cessary in  self-defence  will  be  justifiable.  If  the  entry  of 
the  close  he  forcible,  as  by  breaking  down  a  gate,  or  the  like, 
a  previous  request  i3  unnecessary1;  for  acts  of  violence,  on 
the  part  of  the  trespasser,  may  be  instantly  opposed  by  such 
other  acts  of  violence,  on  the  part  of  the  owner,  as  may  bo 
necessary  for  the  immediate  defence  of  his  possession. 

Trespass,  assault,  and  battery,  with  a  stick*:  the  defend* 
ant  pleaded  as  to  the  assault  and  battery,  that  be  was  pos- 
sessed of  a  close,  and  that  the  plaintiff  with  force  and  arms, 
and  with  a  strong  hand  as  much  as  in  him  lay,  did  attempt 
and  endeavour  forcibly  to  break  into  and  enter  the  said  close 
of  the  defendant,  whereupon  the  defendant  resisted  and  op- 
posed such  entrance,  and  defended  his  possession  as  it  wa» 
lawful  for  him  to  do,  and  that  if  any  injury  happened  to  the 
plaintiff,  it  was  in  defence  of  the  possession  of  the  close.  Re- 

!>lication,  de  injurid  sud  proprid  absque  tall  causd,  and  issue 
bund  for  the  defendant.  A  motion  was  made  to  enter  up 
judgjnent  for  the  plaintiff,  notwithstanding  the  justification 
in  the  said  plea,  which  was  found  for  the  defendant,  on  the 
ground  that  the  plea  could  not  be  supported,  on  the  autho- 
rity of  Jones  v.  Tresilian,  1  Mod.  36.  where  Twisden,  J.  said, 
"  you  cannot  justify  the  beating  of  a  man  in  defence  of  your 
possession,  but  you  may  say  that  you  did  molliter  manus  «w- 
ponere"  &c.  1  he  case  having  been  argued,  Lord  Kenyon, 
C.  J.  said,  that  the  plaintiff.could  not  succeed  in  his  appli- 
cation, unless  he  could  shew  that  the  words  molliter  manus 
imposuitvrere  mere  technical  words;  that  a  party  might  resist 
and  oppose  force  by  force,  in  defence  of  his  possession,  if 
necessary:  if  the  resistance  were  excessive,  the  plaintiff 
might  shew  that  in  a  new  assignment*  Lawrence,  J.  said 
that  the  general  form  of  pleading  bad  been  by  molliter  manus 
imposuit,  and  on  this  ground,  that  the  defendant  ought  not, 
in  the  first  instance,  to  begin  with  striking  the  plaintiff,  but 

f  See  the  form,  2  Latw.  1495.   ,  i  Green  ▼.  Goddard,  Stlk.  651. 

%  2  Inst.  316.  k  Wearer  r.  Bash,  3  T.  R.  7t. 

k  Gregory  and  Wife  f.  Hilt,  8  T.  R.  999. 
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the  law  allows  him  either  in  defence  of  his  person  or  posses- 
sion to  lay  his  hand  on  the  plaintiff,  and  then  he  may  say,  if 
any  further  mischief  ensued,  it  was  in  consequence,  of  the 
plaintiff's  own  act;  so  that  the  battery  follows  from  the  re- 
sistances But  it  does  not  necessarily  follow  from  any  thing 
stated  in  this  plea,  that  the  defendant  did  more  than  gently 
lay  bis  hands  on  the  plaintiff  in -the  first  instance;  and  if 
not,  this  plea  may  stand  consistently  with  the  authorities.'* 
Rule  discharged. 

In  framing  justifications  in  defence  of  possession,  it  is  not 
necessary  for  the  defendant  to  set  forth  the  particulars  of 
bis  title ;  it  is  sufficient  to  state  that  defendant  was  pos- 
sessed, &c.  for  this  is  merely  an  inducement  and  conveyance 
to  the  substance  of  the  plea. 

Trespass  of  assault,  battery,  and  wounding.  The  defend- 
ant pleaded  to  the  wounding,  not  guilty1,  and  to  the  assault 
and  battery  that  he  was  possessed  of  an  house  in  such  a 
parish  for  years ;  that  the  plaintiff  entered  his  house,  and 
would  have  thrust  him  out  of  possession  thereof,  where- 
upon he  molliter  mantis  imposuit,  to  put  him  out,  and  the 
barm,  if  any  done,  was  in  defence  of  his  own  possession* 
On  demurrer,  it  was  contended  that  the  defendant  ought  to 
have  set  forth  particularly  who  made  the  lease,  when  it  was 
made,  and  for  how  many  years;  but  the  court  held  the  plea 
good,  for  the  statement  of  the  possession  for  years,  was  only 
an<  inducement  and  conveyance  to  the  justification,  the  sub- 
stance of  which  was,  that  he  offered  to  thrust  him  out  of 
the  possession  of  his  house,  and  that  the  title  or  interest  not 
coming  in  question,  it  was  not  necessary  that  the  allegation 
should  be  as  certain  as  where  a  claim  was  made  by  the  de- 
fendant 

The  observations  which  have  been  made  in  respect  of  the 
defence  of  real  property,  apply  also  to  the  defence  of  per- 
sonal property,  for  the  protection  of  which  the  law  will  not 
permit  violence  to  be  offered  in  the  first  instance ;  and  al- 
though it  be  not  necessary  in  this  case  to  request  the  person 
who  has  taken  the  property  to  restore  it,  yet  unless  such 
property  is  seized,  or  attempted  to  be  seized,  forcibly,  the 
owner  cannot  justify  anything  more  than  gently  laying  his 
hands  on  the  trespasser  in  order  to  recover  it. 

Justifications  by  Officers  executing  Process.— In  like  man- 
ner a  sheriff's  officer  cannot  justify  any  act  more  than  lay- 
ing his  hand  on  another  for  the  purpose  of  executing  legal 

1  Skcyill  r.  Avery,  Cro.  Car.  u*. 
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process,  unless  acts  of  violence  become  necessary  by  a 
resistance  on  the  part  of  the  person  apprehended,  or  an 
endeavour  to  rescue  himself m. 

A  battery  cannot  be  justified  by  shewing  an  arrest  mere- 
ly", because  an  arrest  may  be  made  without  touching  the 
person,  as  if  a  bailiff  comes  into  a  room  where  the  defendant 
is,  and  having  locked  the  door,  tells  him  that  he  is  arrested, 
that  is  an  arrest ;  for  the  defendant  is  in  the  custody  of 
the  officer. 

It  has  been  doubted,  whether  a  defendant  can  justify  a 
battery  by  stating  that  he  gently  laid  his  hands  on  the  plain- 
tiff in  order  to  arrest  him,  and  did  arrest  him.  But  this 
mode  of  pleading  was  adjudged  to  be  good,  in  Titley  v.  Fox* 
all,  Willes,  668.  And  in  Tottage  v.  Petty,  Ca.  Temp. 
Hardw.  and  MSS.  where  to  trespass  for  assault  and  battery, 
the  defendant  as  to  the  assault  and  battery  pleaded,  that  the 
plaintiff  entered  his  house  without  his  leave,  and  there  dis- 
turbed him,  whereupon  the  defendant  requested  the  plain- 
tiff to  quit  his  house,  and  because  the  plaintiff  would  not, 
the  defendant  gently  laid  his  hands  on  the  plaintiff  to  thrust 
him  out:  on  demurrer  the  case  of  Williams  v.  Jones  waa 
cited  as  an  authority  to  shew  that  this  plea  was  bad ;  but 
Lord  Hardwicke  C.  J.  said,  "  It  was  not  determined  by  ua 
in  Williams  v.  Jones,  that  a  battery  could  not  be  justified 
by  a  molliter  manus  imposuit%  but  that  it  could  not  be  jus- 
tified by  merely  shewing  an  arrest"  The  court  were  clearly 
of  opinion  that  the  plea  was  good,  and  gave  judgment  for 
the  defendant  (10). 

u  Truscott  v.  Carpenter  and  Man,    n  Williams  v.  tones,  Ca.  Temp.  Hard. 
Lord  Raym.  9tg.  Williams  v.  Jones,        993. 
Str.  1049.  and  Ca.  Temp.  Hard.  298. 
more  fully  reported. 

(10)  See  an  excellent  note  on  this  subject,  and  on  the  manner  of 
pleading  justifications  of  this  kind  by  Serj.  Williams,  in  Green  r. 
Jones,  1  Saund.  296.  "  An  officer  cannot  justify  more  than  the 
assault,  by  virtue  of  the  arrest,  without  shewing  that  the  plaintiff 
resisted  or  endeavoured  to  rescue  himself,  unless  itbebywmyof 
molliter  manus  imposuit,  and  in.  that  manner  he  may  justify  the  beat* 
ing  without  shewing  any  resistance  or  attempt  to  rescue"  Bulk  N. 
P.  19*  cites  Titley  v.  FozhalL  In  this  case,  however,  as  well  a*  in 
the  case  of  a  plea  of  resistance,  or  an  attempt  to  rescue,  it  is  com- 
petent to  the  plaintiff  to  reply  an  unjustifiable  or  subsequent  bat- 
tery, as  suggested  by  Kingsmil  J.  in  a  case  in  21  H.  7.  "  Que 
puis  eel  matter  de  ses  mains  1e  defendant  batit  le  plaintiff!"  See 
Mr.  Durnfbrd's  note  on  this  subject  in  bis  valuable  edition  of 
Willes's  Reports,  p.  I7#n  (b.) 
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Regularly,  when  the  defendant  justifies  under  a  writ, 
Warrant,  precept,  or  any  other  authority,  he  must  set  it 
forth  in  his  plea°. 

Other  Ju$tijication$.-~The  law  looks  with  an  indulgent 
eye  on  such  acts  of  discipline  as  are  necessary  for  the  pre- 
servation of  social  order.  Hence  a  master  may  moderately 
correct  his  servant,  a  parent  chastise  his  child,  and  a  school- 
master his  scholar*.  In  like  manner  an  officer  may  justi- 
fy the  moderate  and  reasonable  correction  of  those  who  are 
placed  under  his  command,  if  they  disobey  his  orders. 

The  defendant  may  justify  even  a  maihem*,  if  done  by 
him  as  an  officer  in  the  army  for  disobeying  orders;  and  he 
may  give  in  evidence  the  sentence  of  the  council  at  war 
upon  a  petition  against  him  by  the  plaintiff;  and  if  by  the 
sentence  the  petition  is  dismissed,  it  will  be  conclusive 
evidence  in  favour  of  the  defendant. 

The  several  preceding  instances  of  justifications  must,  as 
has  been  observed  with  respect  to  the  justification  of  son 
assault  demesne,  be  pleaded  specially'.  In  framing  these 
pleas  care  must  be  taken  that  the  battery  be  admitted  and 
confessed;  otherwise,  on  demurrer,  the  plaintiff  will  be  en- 
titled to  judgment;  for  it  is  a  rule  of  pleading  that  the 
party  justifying  must  shew  and  admit  the  fact.  The  fact 
admitted  must  also  amount  in  law  to  a  battery  by  the  de~ 
fendant,  otherwise  it  will  not  be  tantamount  to  an  admis- 
sion, and  the  plea  will  be  bad,  as  being  in  violation  of  the 
preceding  rule ;  although  the  defendant  might  have  suc- 
ceeded, if  he  had  pleaded  the  general  issue.  The  following 
case  will  illustrate  this  position. 

Trespass,  assault,  and  battery.  The  defendant  pleaded 
that  he  was  riding  on  a  horse  in  the  king's  highway",  and 
*  that  his  horse  being  frightened,  ran  away  with  him,  and 
that  the  plaintiff  was  desired  to  go  out  of  the  way,  and  did 
Dot,  and  the  horse  ran  upon  the  plaintiff  against  the  defen- 
dant's will.  On  demurrer  the  plaintiff  had  judgment,  be- 
cause the  defendant  had  justified  the  battery,  and  yet  had 
not  confessed  that  which  amounted  to  a  battery  by  himself; 
for  if  the  horse  ran  away  against  the  will  of  the  rider,  it 
could  not  be  said,  with  any  colour  of  reason,  to  be  a  battery 

o  1  Intt.  283.  a.  Matthews  r.   Cary,  MS.  Gilb.  Er.  37.  Ed.  1761.     Bolt. 

3  Hod.  137.  i3».Carth.  73.  S.  C.  N.  P.  19.  S.  C. 

t  Rastal.  Entr.6l3.  pi.  18.  Ed.  sad.  r  1  Intt.  383.  b. 

4  JUueaad  Degberg,  H.  1 1.  W.  3.  per  8  Gibbons  v.  Pepper,  Salk.  637.  and 

Treby  C.  J.  Loudon  Sittings.   Salk.  Ld.  Raym.  34. 
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in  the  rider  (11) ;  it  was  admitted,  however,  by  the  court, 
that  if  the  defendant  had  pleaded  not  guilty,  this  matter 
might  have  acquitted  him  upon  evidence. 

Of  local  and  transitory  Justifications.— -If  the  cause  of  the 
justification  he  local1,  as  if  a  constable  of  a  town  in  another 
county  arrests  the  body  of  a  man  that  breaks  the  peace,  the 
constable  may  in  his  justification  traverse  the  county  in 
which  the  declaration  is  laid  :  but  he  must  not  only  tra- 
verse that  but  all  other  places,  saving  in  the  town  whereof 
he  is  constable".  So  if  the  declaration  charge  the  defen- 
dant with  an  assault  and  battery  in  London,  if  the  defen- 
dant justify  in  defence  of  his  possession  at  Waltham  in 
Essex,  he  ought  to  traverse  every  other  place  except  Wal- 
tham*. To  traverse  the  parish  and  not  the  county  will 
be  bad  on  demurrer*. 

If  the  matter  of  the  justification  be  transitory,  it  ought  to 
follow  the  place  laid  in  the  declaration*. . 

An  action  was  brought  for  a  battery  at  D*. ,  the  defend- 
ant justified  under  the  command  of  certain  bailiffs  executing 
legal  process  at  S.  in  the  same  county.  The  plea  was 
holden  to  be  bad,  for  the  bailiffs  having  authority  through- 
out the  whole  county,  the  cause  of  justification  was  not 
local,  so  that  the  defendant  ought  to  have  justified  in  the 
same  place  in  which  the  plaintiff  had  declared. 

A  battery  in  his  own  defence  is  not  local*,  but  may  be  jus- 
tified in  every  place;  consequently,  such  a  justification,  ac- 
cording to  the  preceding  rule,  must  follow  the  place  laid  in 
the  declaration. 

If  a  justification  be  at  the  same  time  and  place,  it  is  need- 
less to  aver,  that  it  is  the  same  trespass*. 

Where  the  defendant  pleads  a  local  justification*,  the 
plaintiff  may  vary  in  bis  replication,  either  in  time  or  place, 
from  the  time  or  place  laid  in  the  declaration,  and  it  will 
not  be  a  departure. 

t  l  lust.  989.  a.  b.  a  Bridgwater  v.  By  th way,  3  Lev.  113. 

n  Peacock  ▼.  Peacock,  Cro.  Eliz.  705.  b  Purset  v.  Hutching*,  Cro.  Eliz.  849. 

x  Bridgwater  t.  By  th  way,  3  Lev.  113.  c  King  and  ox.  v.Puippard,Cartb.  981. 

t  John  ton  v.  Bnrton,  Cro.  Eliz.  860.  d  SerleT.  Darford,  Lri.Raym.  190.  and 
z  1  lust.  989*.  a.  b.  Lutw.  1435. 


(11)  If  A.  beats  the  horse  of  B.  whereby  he  runs  against  C,  A. 
is  the  trespasser,  and  not  B.  So  if  A.  takes  the  hand  of  B.  and 
with  it  strikes  C,  A.  is  the  trespasser,  and  not  B.  Per  Cur.  Salk. 
638.  and  Ld.  Jlayin.  39. 
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To  an  action  for  an  assault  and  battery,  the  defendant 
may  plead,  not  guilty  within  four  years  next  after  the  cause 
of  action*;  but  if  he  mistakes  the  limitation  of  time,  and 
pleads,  not  guilty  within  six  years,  the  plea  will  be  bad  on 
demurrer'.  From  a  recent  case  it  appears  that  this  demur- 
rer must  be  special*. 

Of  the  Replication.— The  usual  replication  to  the  preced- 
ing justifications  where  they  consist  merely  of  matter  of 
fact,  triable  by  the  .country,  as  son  assault  demesne,  is,  that 
the  defendant  committed  the  trespasses  of  his  own  wrong, 
and  without  the  cause  alleged  by  him  in  his  plea.  This  is 
termed  a  replication  de  injuria  sua  proprid  absque  tali  causd. 

If  the  defendant  pleads  son  assault  demesn&,a\\&  the  plain- 
tiffcan  justify  it,  such  justification  ought  to  be  pleaded  spe- 
cially ;  for  it  cannot  be  given  in  evidence  under  the  general 
replication  of  de  injuria  sua  propria. 

On  the  general  replication  of  de  injuria  sua  propria  to  son 
assault  demesnt*,  the  plaintiff  cannot  give  in  evidence  a  bat- 
tery at  a  day  and  place  different  from  that  laid  in  the  de- 
claration. 

Hence  if  there  were  two  assaults,  one  of  which  the  de- 
fendant can  justify,  and  the  other  nolk,  the  plaintiff  must 
new  assign  the  assault  for  which  he  brought  his  action  (12). 
otherwise  the  defendant  will  be  entitled  to  a  verdict  on  hi* 
justification. 

Where  the  plaintiff  declares  of  a  single  act  of  assault  and 
battery1,  to  which  the  defendant  pleads  son  assault  demesne, 
the  plaintiff  cannot  reply  de  injuria  sua  propria,  and  also 

«  si  Jac.  ].  c.  16.  8.3.  i  Dow4i»  v.  Skrymsher,  1  Brownl.  R. 

f  Blackmore  v.  Tidderly,    Salk.   423.  933. 

aud  Lord  Raym.  1099.  k  3  Roll.  Abr.  680.   (C)  pi.  3.  Walsby 

%  Macfadzen  v.  Olivant,  6  East's  R.  v.  Oakley,  London  Sittings  after  M. 

383.  T.  40  Oo.  3.  MSS.  S.  P.  per*Ken- 

h  King  and  nx.  v.  Phippard,  Carth.  yon  C  J. 

281.  1  Franks  v.  Morris,  10  East,  81.  n. 


(l£)  "  If  there  were  two  batteries  on  one  day,  and  the  one  were 
on  the  plaintiff's  own  assault,  and  the  other  not,  if  the  defendant 
will  justify  one  de  son  assault  demesne,  the  plaintiff  may  make  a  new 
assignment  of  the  other  battery,"  per  Cur.  in  El  wis  v.  Loin  be, 
6  Mod.  120.  A  new  assignment,  however,  in  these  cases,  is  only  ne- 
cessary where  there  is  but  one  count  in  the  declaration  ;  for  if  the 
declaration  contain  as  many  counts  as  there  were  assaults,  &c.  and 
some  of  them  cannot  be  justified,  the  plaintiff  may  prove  those 
without  a  Dew  assignment.-  Bull.  N.  P.  17* 
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new  assign  that  the  defendant  beat  the  plaintiff  in  a  more 
violent  manner  than  was  necessary  for  the  defence  of  him* 
self;  because  such  replication  aid  new  assignment  consti- 
tute in  effect  a  double  replication,  which  is  not  allowed  by 
the  rules  of  pleading. 


IV.  Of  the  Verdict  and  Judgment. 

Damages  may  be  given  in  this  action  not  merely  for  the 
corporal  injury,  which  in  many  cases  may  be  very  small, 
but  also  for  the  degrading  insult  with  which  it  is  accom- 
panied. 

Against  joint  trespassers  there  can  be  but  one  satisfac- 
tion", and,  therefore,  if  they  are  sued  in  one  action,  although 
they  sever  in  pleas  and  issues,  yet  one  jury  shall  assess  da- 
mages for  all;  and  if  all  the  issues  are  found  for  the  plaintiff, 
the  jurors  ought  not  to  sever  the  damages,  for,  if  they  do, 
the  verdict  will  be  vicious  (13),  And  if  in  such  case  judg- 
ment be  entered  for  the  separate  damages,  such  judgment 
will  be  erroneous1.  But,  before  judgment,  the  defect  of  the 
verdict  may  be  cured,  by  the  entry  of  a  nolle  prosequi 
against  all  the  defendants,  except  one,  and  taking  judgment 
against  that  one  only0. 

So  if  joint  defendants  suffer  judgment  by  default,  and 
the  plaintiff  execute  separate  writs  of  inquiry  against  them, 
whereupon  several  damages  are  given,  it  is  irregular ;  and 
if  final  judgment  be  entered  for  those  damages,  such  judg- 
ment will  be  erroneous'.    But,  before  final  judgment,  the 

m  Hot.  66.  Hey  don's  case,  5th  Resol.    o  Rodney  v.  Strode,  Carth.  19. 

U  Rep  7.  p  Mitchell  v.  Milbank,6T.R.  199. 

H  Crane  v.  Hummeratone,  Cro.  Jac. 

118.  Hill  v.  Goodchild,  5  Burr.  979 1 . 


(13)  On  the  trial  of  an  action  against  two  defendants  A.  and  B. 
it  was  proved  that  the  assault  by  A.  was  more  violent  than  that  by 
B.  Lord  EUenborough  C.  J.  told  the  jury  that  the  damages  could 
not  be  severed,  so  as  to  give  more  damages  against  A.  than  against 
B.  but  that  they  might  give  their  verdict  against  both,  to-  the 
amount  which  they  thought  the  most  culpable  ought  to  pay.  Brown 
v.  Allen  and  Oliver,  4  Esp.  N.  P.  C.  150. 
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court  will  permit  the  plaintiff,  in  order  to  cure  the  error,  to 
set  aside  his  own  proceedings,  upon  payment  of  costs,  and 
to  issue  a  new  writ  of  inquiry. 


*« 


4* 
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V.  Of  the  Coets. 

By  Stat  22  and  23  Car.  2.  c.  9.  (14) "  In  all  actions  of  as* 
sault  and  battery,  wherein  the  judge  at  the  trial  of  the 
*'  cause  shall  not  certify  under  his  hand  upon  the  back  of 
"  the  record/  that  an  assault  and  battery  was  sufficiently 
proved  by  the  plaintiff  against  the  defendant,  the  plain* 
tiff,  in  case  the  jury  shall  find  the  damages  to  be  under  the 
value  of  forty  shillings,  shall  not  recover  more  costs  than 
"  the  damages  so  found  shall  amount  unto/' 

Upon  this  statute,  which  does  not  extend  to  writs  of  in- 
quiry*, it  must  be  observed,  that  a  certificate  of  an  assault 
only  is  not  sufficient  to  entitle  the  plaintiff  to  full  costs',1 
ancl,  consequently,  although  an  admission  on  the  record  of 
q  battery,  by  a  justification  of  it,  will  supersede  the  necessity 
of  a  certificate4,  yet  a  similar  admission  of  an  assault  only 
will  not*. 

An  injury  to  a  personal  chattel,  although  laid  in  the  same 
declaration  with  an  assault  and  battery,  is  not  within  the  • 
statute* ;  but  this  rule  holds  only  where  such  injury  is  a  sub* 
Btantive  and  independent  injury,  and  stated  in  a  distinct  and 
independent  count;  for  where  in  trespass  for  an  assault  and 
battery*  and  tearing  plaintiff's  clothes,  the  jury  found  that 
the  tearing  was  in  consequence  of  the  battery,  and  gave  less 
than  forty  shillings  damages,  it  was  holden  that  the  plaintiff 
was  not  entitled  to  any  more  costs  than  damages.  So  where 
in  aft  action  of  assault,  and  for  tearing  the  plaintiff's  clothes, 
the  plaintiff  recovered  less  than  forty  shillings?,  although 

q  Sheldon  v.Ladgate,  C.B.T.  3  Geo.  1.  a  Milboume  t.  Reade,  3  Wilt.  339. 

Bull.  N.  P.  399.  x  Cotterill  ▼.  Tolly,  ]  T.  R.  655. 
r  Smith  ▼.  Neeaam,  9  Lev.  109.  Hanson  ▼.  Ashdead,  B.  R.  T.  97 

•  Smith  t.  Edge,  6  T.  R.  569.  Geo.  9.  Bull.  N.  P.  399.  and  Sayer'a 

t  Page  v.  Creed,  3  T.R.  391,    Bren-        Rep.  91. 

nan  r,  Redmond,  iTa*aton'iR.]6.  y  Mean  v.  Greenaway,   1H.BI.991. 


(14}  Extended  to  courts  of  Great  Sessions  for  Wales  and  Ches- 
ter, Court  of  Common  Pleas  for  county  palatine  of  Lancaster,  and 
Court  of  Pleas  for  county  palatine  of  Durham,  by  stat.  1 1  and  19 
W.  3.  c*  9> 
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the  declaration  charged  the  tearing  the  clothes  as  a  substan- 
tive fact,  yet  the  tearing  being  stated  in  the  same  count  with 
the  assault  and  battery*,  and  alleged  to  have  been  done  at 
the  same  time  and  place,  it  was  holden  that  the  plaintiff  was 
not  entitled  to  any  more  costs  than  damages ;  for  the  court 
will  construe  the  declaration  so  as  to  accomplish  the  object 
of  the  statute,  and  after  a  general  verdict,  it  will  be  intended 
that  the  tearing  was  found  to  be  part  of  the  same  act,  and  a 
consequence  ofthe  battery. 

By  stat  8  and  9  W.  3.  c.  11.  s.  1.  *'  Where  several  persons 
are  made  defendants  to  any  action  or  plaint  of  trespass,  (15) 
assault  or  false  imprisonment,  and  any  one  or  more  of 
them  shall  be  upon  the  trial  thereof  acquitted  by  verdict, 
every  person  so  acquitted  shall  have  tys  costs  in  like  man- 
ner as  if  a  verdict  had  been  given  against  the  plaintiff  and 
acquitted  all  the  defendants,  unless  the  judge,  before 
whom  such  cause  shall  be  tried,  shall,  immediately  after' 
"  the  trial  thereof  in  open  court,  certify  upon  the  record  un-» 
"  der  his  hand,  that  there  was  a  reasonable  cause  for  making 
"  such  person  a  defendant  to  such  action." 

In  assault  and  battery  against  several  defendants,  one  let 
judgment  go  by  default,  and  the  others  pleaded  not  guilty*.* 
On  the  trial,  the  jury  gave  damages  against  him  who  hud 
suffered  judgment  by  default,  and  found  the  other  defen- 
dants not  guilty.  Wilmot  J.  being  desired  to  certify  that 
there  was  a  reasonable  cause  to  make  the  others  defendants, 
said  he  thought  the  stat.  8  and  9  W.  3.  c.  1 1.  s.  1.  did  not  ex* 
tend  to  this  case,  but  only  to  cases  where  some  of  the  de- 
fendants are  convicted  by  verdict,  and  others  acquitted.  In 
this  case  it  is  as  if  they  had  severed  in  pleading,  and  as  if 
the  action  was  against  the  others  only ;  and  on  these  grounds 
he  refused  to  certify. 

By  stat.  8  and  9  W.  3.  c.  11.  s.  4.  "  In  all  actions  of  tres- 
"  pass,  commenced  or  prosecuted,  in  any  of  his  Majesty's 
**  courts  of  record  at  Westminster,  wherein  at  the  trial  of 
"  the  cause  it  shall  appear,  and  be  certified  by  the  judge  un- 
"  der  his  hand,  upon  the  back  of  the  record,  that  the  tres- 
"  pass  upon  which  any  defendant  shall  be  found  guilty  was 

z  Lockwood  v.  Stannard,  5  T.  R.  482.    a  Collins  ▼.  Harrison  and  others,  Wor- 
S.  P.  cester  Lent  Ass.  1757,  MSS. 


(15)  i.  e.  trespass  t?t  et  armis;  for  it  has  been  holden,  that  this 
statute  does  not  extend  to  actions  of  trespass  on  the  case,  as  for  a 
nuisance.  Tipping  v.  Coot  and  Nutt,  H.  8  G.  2.  B.  R.  MSS. 
S.  C.  cited  in  Bailer'*  N.  P.  331,  by  the  name  of  Dibbon  v.  Cook. 
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"  wilful  and  malicious,  the  plaintiff  shall  recover  not  only 
"  his  damages  but  full  costs." 

Of  the  Certificate  under  the  43  Eliz.  to  deprive  the  Plaintiff 
of  Costs. — The  preceding  statutes  enable  plaintiffs,. by  means 
of  tht  judge's  certificate,  to  recover  full  costs ;  it  remains  only 
to  mention  the  43d  Eliz.  c.  (5.  s.  2.  which  empowers  judges  in 
all  personal  actions,  not  therein  excepted,  to  deprive  plain- 
tiffs, by  means  of  a  certificate,  which  may  be  granted  under 
certain  circumstauces,  of  the  benefit  of  full  costs. 

The  provisions  of  this  statute  are  as  follow*:  *'  If  upon 
any  action  personal,  brought  in  any  of  the  king's  courts 
at  Westminster,  not  being  for  any  title  or  interest  of  lands, 
(16)  nor  concerning  the  freehold  or  inheritance  of  any 
lands,  nor  lor  any  battery,  it  shall  appear  to  the  judges 
for  the  same  court,  and  so  signified  or  set  down  by  the 
justices  before  whom   the  same  shall  be   tried,   that  the 

u  debt  or  damages  to  be  recovered  therein  shall  not  amount 
to  the  sum  of  forty  shillings  or  above,  the  judges  before 
whom  any  such  action  shall  be  pursued  shall  not  award 
for  costs  to  the  plaintiff  any  greater  costs  than  the  amount 
of  the  debt  or  damages  recovered,  but  less  at  their  dis- 

u  cretion." 

In  trespass  for  an  assault  and  taking  a  rope,  the  jury  gave 
eighteen-pence  damages*.  And  Mr.  Justice  Burnet,  who 
tried  the  cause,  certified  according  tost,  43  Eliz. c.  6.  in  or- 
der to  deprive  plaintiff  of  costs.  The  plaintiff*  however  moved 
(as  it  was  a  new  case)  for  costs  de  incremento,  pretending 
that  here  was  an  asportavit9  which,  on  the  22  &  23  Car.  2.  c.  9. 
had  been  always  holden  to  carry  costs.  But  the  court  in  this 
case  refused  to  give  costs,  for  the  st.  43  Eliz.  takes  in  all  but 
a  few  excepted  cases,  of  which  this  is  not  one.     "  And 

b  43  Eliz.  c.  6.  a.  2*  c  Walker  v.  Robinson,  Str.  1339,  and 

1  Wiln.  93. 


(l6J  An  action  on  the  case,  for  a  disturbance  of  or  injury  to  the 
plaintiff's  right  of  common,  is  not  necessarily  an  action  for  any  ti- 
tle or  interest  of  lands;  it  may  be  brought  in  order  to  assert  such 
title,  or  a  right  to  such  interest  ;  or  it  may  be  brought  against  a 
mere  wrong-doer,  when  the  plaintiff's  title  to  common  is  not  dis- 
puted ;  or  against  another  commoner,  where  there  is  no  question 
on  the  right  of  either  party :  in  the  two  last  cases  it  is  within  the 
statute  and  the  judge  may  certify.  Edmonson  v.  Edmonson, 
8  East,  294. 
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though  it  has  not  been  usual  to  grant  a  certificate  on  this 


u 

It 


act,  yet  we  have  often  known  it  threatened  (17)." 

It  has  been  holden*,  that  a  certificate  upon  this  statute 
may  be  granted  after  the  trial  of  the  cause,  the  time  for 
granting  it  not  having  been  fixed  by  the  statute. 

4  Holland  r.  Gore,  C,  B,  T.  as  Geo.  9.    Sayer  on  Costs,  19. 


(17)  Tn  White  v.  Smith,  C.  B.  E.  17  Geo.  S.  Willes  C.  J.  id  an 
actioo  for  taking  sand  on  Hounslow  Heath,  certified  under  this  sta* 
tute.  A  similar  certificate  was  granted  in  Barttet  v.  Robbing, 
C.  B.  £.  5  Geo.  3.  in  an  action  of  assumpsit,  and  recently  by  Ken- 
yon  C.  J.  in  Dand  v.  Sexton,  H.  39  Geo.  3.  3  T.  JK.  37.  in  an  ao 
tion  of  trespass  vi  et  armis  for  beating  a  dog,  although  it  was  urged 
that  the  statute  applied  to  those  actions  only  which  could  be 
brought  in  the  county  court,  and  that  consequently  it  did  not  ex- 
tend to  an  actioo  vi  et  armis.  The  Court  of  King's  Bench  con- 
curred in  opinion  with  Kenyon  C.  J.  as  to  the  propriety  of  granting 
this  certificate,  on  the  authority  of  the  preceding  cases,  1  n  £mmet 
v.  Lyne,  E.  45  G.  3.  C.B.lN.H  255.  Sir  J.  Mansfield  C.  J, 
certified  under  this  statute*  in  an  action  for  false  imprisonment ; 
the  court  were  of  opinion,  that  the  certificate  was  rightly  granted, 
because  an  imprisonment  did  not  necessarily  include  a  battery.  In 
Edmonson  v.  Edmonson*  Carlisle  Summ.  Ass.  1806^  Sutton,  baron, 
certified  in  an  action  on  the  case  for  an  injury  done  to  the  plaintifP* 
right  of  common  by  digging  turret  there ;  and  the  Coort  of  King's 
Bench  held,  that  the  certificate  was  proper.  See  9  East,  394,  and 
ante,  n.  14. 
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CHAP.    IV. 


OF  THE  ACTION  OF  ASSUMPSIT. 

I.  Of  the  Action  of  Assumpsit,  and  of  the  Agree* 
ment,  for  the  Non-performance  of  which  this 
Action  may  be  maintained. 

II.  Of  the  general  Indebitatus  Assumpsit. 

III.  Of  the  Declaration. 

IV.  Of  the  Pleadings, 

1 .  Of  the  General  Issue,  and  what  may  be 

given  in  Evidence  under  it. 

2.  Accord  and  Satisfaction. 

3.  Infancy. 

4.  Payment. 

5.  Release. 

6.  Statutes, 

1.  Of  Limitation.     2.  Of  Set-off. 

7.  Tender. 


I.  Of  the  Action  of  Assumpsit,  and  of  the -Agreement, 
for  the^Non-performance  of  which  this  Action  may 
be  maintained. 

* 

^DEFINITION. — The  action  of  assumpsit  is  an  action  of 
trespass  on  the  case,  whereby  a  compensation,  in  damages, 
may  be  recovered  for  an  injury  sustained  by  the  non-per- 
formance of  a  parol  agreement. 

Agreements  are,  distinguished,  into  agreements  by  spe- 
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cialty,  and  agreements  by  parol.  The  law  of  England  does 
not  recognize  any  othe/  distinction.  If  agreements  are 
merely  written,  and  not  specialties,  they  are  parol  agree- 
ments*. 

The  action  of  assumpsit  is  confined  to  agreements  by 
parol,  the  action  of  covenant*  or  debt  being  the  proper  re- 
medy for  the  non-performance  of  agreements  by  specialty. 

The  essential  parts  of  every  parol  agreement  are,  th£  pro- 
mise or  undertaking  of  one  party,  and  the  consideration  on 
which  such  promise  or  undertaking  is  founded,  proceeding 
from  the  other  party.  Sometimes  the  promise  is  expressed 
by  the  party,  and  sometimes  it  is  raised  by  implication  of 
law.  In  the  former  case,  it  is  termed  an  express,  in  the 
latter,  an  implied  promise.  In  parol  agreements,  the  law 
will  not  imply  a  consideration ;  consequently  in  actions  of 
assumpsit,  a  consideration  must  be  stated  and  proved  (1). 

Of  the  Consideration.— Every  promise,  for  the  non-per- 
formance of  which  an  action  of  assumpsit  may  be  maintained, 
must  be  founded  on  a  sufficient  consideration  (2),  that  is, 
a  consideration  either  of  benefit  to  the  defendant*,  or  of  be- 
nefit to  a  stranger4,  or  of  damage,  or  of  lossc  sustained  by 

•  Per  Skynner  C.  B.  delivering  the  T.  R.  34.  aud  Cooke  v.  Oxley,  3  T. 

opinion  of  the  judges  in  Rann  r.  R.  653. 

Hughes,  D.P.  14  May,  1778,  7  T.  d  PerGawdyaod  FennerJs.  in  Green- 

R.  351.  n.  leaf  ▼.  Barker,  Cro.  Eliz.  194. 

b  Bennus  v.  GuykUey,  Cro.  Jac.  505.  e  Per  EUeuborough  C.J.  in  Bunn  v. 

c  PerBuller  J.  in  Nerot  v.  Wallace,  3  Guy,  4  East's  R.  194. 


(1)  Bills  of  exchange  and  promissory  notes  form  an  exception  to 
this  rule. 

(2)  It  is  worthy  of  observation,  thai  Sir  William  Blackstone,  in 
that  part  of  the  third  volume  of  his  Commentaries  wherein  he 
treats  of  the  action  of  assumpsit,  has  not  either  named,  described, 
or  even  alluded  to  the  consideration  requisite  to  support  an  assump- 
sit :  and  what  is  more  remarkable,  the  example  put  by  him  in  or- 
der to  illustrate  the  nature  of  the  action  is,  in  the  terms  in  which 
it  is  there  stated,  a  case  ofnudvm  pactvm :  "  If  a  builder  promises, 
undertakes,  or  assumes  to  Caius,  that  he  will  build  and  rover  his 
house  within  a  time  limited,  and  fails  to  do  it,  Caius  has  an  action 
on  the  case  against  the  builder  for  this  breach  of  his  express  pro- 
mise, undertaking,  or  assumpsit."  See  I  Roll.  Abr.  9.  1.  41. 
Doct.  and  Stud.  Dial.  2.  ch.  24.  and  El  see  v.Gatward,  5.  T.R.  1 43. 
that  an  action  will  not  lie  for  a  mere  nonfeasance,  unless  the  pro- 
mise is  founded  on  a  consideration.  This  remark  ought  not,  neither 
was  it  intended,  to  derogate  from  the  merit  of  a  justly  celebrated 
writer,  who  for  comprehensive  design,  luminous  arrangement,  and 
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the  plaintiff,  at  the  request  of  the  defendant:  and  herein 
the  law  of  England  adopts  and  recognizes  the  rule,  of  the 
civil  law,  'ex  nudo  pacto  non  oritur  actio* . 

Any  act  of  the  plaintiff,  from  which  the  defendant  de- 
rives a  benefit  or  advantage,  or  any  labour,  detriment*,  or 
inconvenience  sustained  by  the  plaintiff,  however  small11  the 
benefit  or  inconvenience  may  be,  is  a  sufficient  consider- 
ation, if  such  act  is  performed,  or  such  inconvenience  suf- 
fered by  the  plaintiff,  with  the  consent1,  either  express  or 
implied,  of  the  defendant,  or  in  the  language  of  pleading, 
M  at  the  special  instance  and  request  of  the  defendant"  ft 
is,  however,  clearly  established,  that  the  consideration  must 
be  of  some  value,  in  contemplation  of  law  (3) ;  for  where  A. 
in  consideration  that  B.  would  make  an  estate  at  will  to  him, 
as  his  counsel  should  devise,  promised,  &c.  it  was  holden  a 
void  promise,  for  want  of  a  sufficient  consideration,  because 
B.  might  immediately  determine  his  willk. 

So  where  the  testator  had  committed  to  the  care  of  the 
defendant  his  children1,  and  the  disposition  of  his  goods, 
during  their  minority,  for  their  education,  and  thereupon 
the  defendant  promised  the  testator  to  procure  the  assurance 
of  certain  lands  to  one  of  the  testator's  children,  the  consi- 
deration was  holden  insufficient;  for  the  law  would  not  m- 

f  17  E.  4.  4  b.  Plowd.  305  a.  308  b.  i  Stokes  v.  Lewis,  l  T.  R.  21  Child  r. 
g  Williamson  ▼.  Clements,    1  Taunt         Morley,  8fJ\R.  6lO. 

598.  k  l  Roll.  Abr.  93.  pi.  99. 

h  Storlyn  v.  Albany,   Cro.  Eliz.   67.  1  Smith  v.  Smith,  3  Leon.  88. 

March  v.  Culpepper,  Cro.  Car.  70. 


elegance  of  diction,  is  unrivalled.  It  is  possible,  that  the  learned 
commentator  might  have  selected  his  example  from  Bro.  Abr.  tit. 
Action  sur  le  Case,  72.  without  adverting  to  the  omission  of  the 
consideration. 

.  IS)  .The  case*f Wheatly  v.  Law,  Cro.  Jac.  667.  (recognised  by 
Holt  C.  J.  in  Coggs  v.  Bernard,  Lord  Raym.  920.)  in  which  it 
was  adjudged,  that  the  acceptance  of  a  sum  of  money  by  the  de- 
fendant from  the  plaintiff,  for  the  purpose  of  paying  it  over  to. a  cre- 
ditor of  the  plaintiff,  was  a  sufficient  consideration  to  support  a 
promise  by  the  defendant  to  perform  the  trust,  may  appear  an  ex- 
ception to  this  rule.  The  exception,  however,  is  only  apparent ; 
for,  from  the  report  of  the  same  case  in  Palm.  28 1 ,  under  the  name 
of  Loe's  case,  it  is  evident,  that  the  Chief  J  ustice  considered  the  de- 
tention of  the  money  as  a  damage  to  the  plaintiff.  Whether  the 
application  of  the  rule  was  just  in  that  case,  is  another  question. 
It  is  clear,  however,  that  the  rule  itself  was  recognized  by  the 
court. 
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tend  tbtt  the  defendant  bad  made  any  private  gain  to  turn* 
sell;  bat  that  he  had  disposed  of  the  goods  for  the  benefit  of 
the  children,  according  to  the  trust  reposed  in  him* 

Tbe  mere  performance  of  an  act,  which  the  party  was  by 
taw  bound  to  perform,  is  not  a  sufficient  consideration* 
Hence  a  promise  made  by  the  master,  when  a  ship  was  in 
distress,  to  pay  an  extra  sum  to  a  mariner  as  an  inducement 
to  extraordinary  exertion  on  his  part,  has  been- ho  Wen  to  be 
void;  because  a  seaman  is  bound  to  exert  himself  to  the  ut- 
most in  the  service  of  the  ship". 

So  where,  in  the  course  of  a  voyage,  some  of  the  seamen 
deserted,  and  the  captain,  not  being  able  to  find  others  to 
supply  their  place,  promised  to  divide  the  wages,  which 
would  have  become  due  to  them,  among  the  remainder  of 
the  crew,  it  was  holden",  that  this  promise  was  void  for 
want  of  a  consideration ;  for  the  desertion  of  a  part  of  the 
crew  was  to  be  considered  as  an  emergency  of  the  voyage  as 
much  as  their  death,  and  the  remainder  of  the  crew  were 
bound,  by  the  terms  of  their  original  contract,  to  exert 
themselves  to  the  utmost  to  bring  the  ship  in  safety  to  her 
destined  port 

Natural  affection,  although  sufficient  to  raise  an  use,  is 
not  a  sufficient  consideration,  whereon  an  assumpsit  may  be 
founded*  (4), 

Where  A.  is  indebted  to  B.  in  one  sum,  and  B.  is  indebted 
to  C.  in  a  less  sum,  if  B.  promise  A.  to  discharge  him  of  so 
much  of  bis  debt,  as  amounts  to  B.'s  debt  to  C,  this  will  be 
a  good  consideration  for  a  promise  by  A.  to  pay  C.  the  debt 
due  to  him  from  B>. 

m  Harris  ▼.  Watsou,  Peake,  N.  P.  C.    o  Agreed  by  the  Court  in  Bretv.  J.S. 

79.  Lord  Kenyon,  C.  J.  and  wife,  Cro.  EHz.  755. 

n  Stilk  r.  Myrick,  s  Camp.  N.  P.  C.    p  Gouldiborougb,  49. 
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(4)  A  release  of  an  equity  of  redemption  is  a  good  consideration, 
and  the  common  law  will  take  notice,  that  the  mortgager  has  an 
equity  to  be  relieved  in  Chancery.  Thorpe  v.  Thorpe,  Lord  Raym. 
663.  But  see  Preston  v.  Christmas,  2  Wils.  87,  where  it  was  holden 
that  the  release  of  an  equity  of  redemption  was  not  of  any  value 
in  contemplation  of  law. 

How  far  a  moral  obligation  is  a  sufficient  consideration,  and  what 
must  be  understood  by  that  term,  see  an  elaborate  note  by  tbe 
learned  reporters  of  the  cases  adjudged  in  the  Court  of  Common 
Pleas,  in  Wennall  v.  Adney,  3  Bos.  &  Pul.  249*  and  post  p.  • 
n.  (11.) 
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The  defendant  being  indebted  to  the  testator  in  a  sum  of 
money  upon  simple  contract*,  the  plaintiff,  his  executor, 
agreed  to  take  a  less  sum,  payable  by  instalments,  in  lieu  of 
the  original  debt;  in  consideration  whereof,  the  defendant 
promised  the  executor  to  pay  him  the  lesser  sum*  On  as* 
sumpsit'brought,  an  exception  was  taken,  in  arrest  of  judg- 
ment, that  the  consideration  was  insufficient,  because  it  did 
not  appear  that  the  plaintiff  had  discharged  the  defendant  of 
tbe  original  debt  But  the  objection  was  over-ruled,  because 
the  original  debt  being  due  to  the  plaintiff,  as  executor,  the 
action  to  recover  that  must  have  been  in  the  detinet;  but 
by  the  agreement  on  the  part  of  the  plaintiff  to  take  a  less 
sum,  and  the  promise  by  the  defendant  to  pay  that  sum,  it 
became  the  proper  debt  of  the  plaintiff,  and  the  action  for  it 
maintainable  in  his  own  name,  without  being  named  execu- 
tor. And  (by  Yelverton  Justice)  although  the  less  sum  is 
not  any  satisfaction  of  the  greater,  because  they  are  both  of 
one  nature,  yet  in  respect  that  the  nature  of  the  action  was 
changed,  it  was  therefore  a  good  consideration. 

Porbearance'of  Suit— in  what  Cases  a  sufficient  Considera- 
tion.—\i  a  creditor,  at  the  request  of  his  debtor ;  forbear  to 
sue  him  for  a  certain  time,  that  is  a  sufficient  consideration 
for  a  new  promise  by  the  debtor,  for  the  non-performance 
of  which  an  action  of  assumpsit  may  be  maintained.  So  if 
a  creditor  at  the  request  of  J.  S.  forbear  to  sue  his  debtor 
for  a  certain  timer,  that  is  a  sufficient  consideration  to  sup- 
port a  promise  by  J.  S.  to  pay  the  debt.  But  by  Stat,  of 
Frauds,  29  Can  2.  c.  3.  s.  4.  this  agreement  must  be  in 
writing*. 

Forbearance  to  sue  an  executor  (having  assets)  for  a  cer- 
tain time  upon  a  simple  contract  debt  of  hi\  testator,  is  a 
good  consideration  to  found  a  promise  by  the  executor  to 
pay  the  debt1.  So  forbearance  to  sue  an  executor  for  a  rea- 
sonable time  for  the  debt  of  his  testator,  although  the  exe- 
cutor have  not  assets" ;  but  the  agreement  by  the  executor 
to  pay  the  debt  must  be  in  writing*,  otherwise  it  will  be 
void  by  Stat  of  Frauds,  29  Car.  2.  c.  3.  s.  4. 

That  a  forbearance  to  sue  may  be  a  good  consideration, 
such  'forbearance  must  either  be  absolute',  or  for  a  definite 

%  Goring  t.  Goring,  Yetv.  20,  11.  and  Yelr.  55.  Confirmed  in  Bond  w. 

r  1  Roll.  Abr.  97.  pi  49.  Payne,  Cro.  Jae.  973. 

a  King  v.  Wilton,  per  Raym.  C.  J.    n  Johnson  v.  Whitchcott,  l  Roll.  Abr. 

St?.  973.  84.  pi.  33. 

t  Fun  t.  Kkhnrtfeon,'  Cro.  Jac.  47*    *  Grindall  y.  Dmviet,  1  Freem.  532. 

J  Mapea  v.  Sidney,  Cro.  Jac.  6tf3. 
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portion  of  time*,  or  a  reasonable  time* ;  forbearance  for  a 
little*,  or  some  time",  is  not  sufficient. 

It  must  be  observed,  that  in  cases  where  as  action  is 
brought  against  a  defendant,  on  a  promise  made,  in  consi- 
deration of  forbearance  of  suit,  an  objection  will  not  be  aU 
lowed,  after  verdict,  that  the  declaration  does  not  state  how 
the  original  debt  accrued;  for  this  is  only  iuducement  to 
the  action'.  So  if  the  declaration  omit  to  state  to  whom 
the  plaintiff  forbore  and  gave  day  of  payment,  the  omission 
will  be  cured  by  verdict*. 

But,  upon  special  demurrer,  it  has  been  holden  not  suffi- 
cient to  state  a  consideration  to  forbear  generally,  unless  it 
be  also  shewn,  that  there  was  some  person  to  be  forborne.    * 

Plaintiff  declared,  that  B.,  since  deceased,  was  at  bis  death 
indebted  to  the  plaintiff  in  a  sum  of  money,  for  goods  sold 
and  delivered',  whereof  defendant  Nancy  had  notice,  and 
thereupon,  after  the  death  of  B.  defendant  Nancy,  before 
her  marriage  with  other  defendant  A.,  in  consideration  of 
the  premises,  and  also  in  consideration  that  plaintiff  would 
forbear  aud  give  day  of  pay  inept  of  said  sum  of  money,  as 
aftermentioned,  defendant  N.  by  note  in  writing,  signed  by 
her  according  to  the  statute,  &c.  on  20  March,  1801,  pro- 
mised plaintiff  to  discharge  said  debt  in  a  reasonable  time. 
That  plaintiff  had  forborne  from  the  time  of  the  promise  hi- 
therto, yet  defendant  refused  to  pay :  special  demurrer,  as- 
signing for  causes,  that  it  was  not  alleged,  from  whom  said 
sum  of  money  was  due  at  time  of  promise,  or  that  any  per- 
son was  then  liable  to  pay  the  plaintiff  that  sum,  or  to  whom 
plaintiff  had  forborne,  and  given  day  of  payment  of  said  sum, 
and,  in  general,  that  declaration  did  not  disclose  Any  legal 
and  sufficient  consideration  for  the  supposed  promise,  or  any 
good  cause  of  action.  The  court  were  of  opinion,  that  the' 
declaration  was  bad,  observing,  that "  it  is  a  known  rule  of 
law,  that  to  sustain  a  promise,  or  to  render  it  obligatory, 
there  must  be  either  a  benefit  to  the  party  making  the  pro- 
mise, or  some  loss  or  disadvantage  to  the  party  to  whom 
such  promise  is  made;  otherwise  it  is  considered  as  nudum 
pactum,  and  cannot  be  enforced.  It.  is  improperly  termed  a 
forbearance  to  sue,  when  it  is  not  shewn  that  there  was  any 

■ 

%  Fish  r.  Richardson,  Cro.  He.  47.  d  Austen  ▼.  Bewley,  Cro.  Jftc.  543. 

a  Johnson  ▼.  Whitchcott,  1  Roll.  Abr.        Theme  v.  Fuller,  Cro.  Jac.  396. 

34.  pi.  33.  e  Marshall  ▼.  Birkenahaw;  1  Baa.  4c- 

b'l  Roll.  Abr.  23.  pi.  25.  Pull.  N.R.  172. 

c  Id.  pL  2ti.  f  Jones  ▼.  Ashburnhan  and  Nancy, 

ux.  4  East.  455. 
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beraon  liable  to  be  sued,  from  whom  satisfaction  might  have 
been  obtained,  and  in  respect  to  whom  plaintiff  may  have 
been  said  to  have  forborne  suit,  qt  the  time  when  the  pro* 
miae  was  made.  There  might  not  have  been  any  admini- 
strator, or  if  administration  granted,  any  assets  of  the  de- 
ceased ;  or  the  deceased  might  have  been  a  bastard,  and  have 
had  no  legal  representatives  entitled  to  take  put  administra- 
tion of  his  effects." 

The  consideration  of  forbearance  is  not  confined  to  for- 
bearance from  suing  by  action ;  for  forbearance  to  sue, 
though  the  party  is  liable  in  equity  only',  or  desisting  from 
a  8uit  in  chancery*,  has  been  holden  to  be  a  good  considera- 
tion* So  desisting  from  further  complaint  before  a  justice 
bf  the  peace1 ;  so  forbearing  to  proceed  upon  a  capias  utfa- 
gmtum* ;  so  staying  the  trial  of  a  cause,  after  issue  joined1, 
is  a  good  consideration  for  a  promise  to  pay  the  costs  in- 
turrecL 

lii  what  Vases  Fotbeatance  of  Skit  is  not  a  Consideration.— 
Forbearance  of  suit  againfct  a  defendant,  where  originally 
there  was  not  any  cause  of  action,  is  not  a  consideration  to 
support  an  assumpsit:^ 

A.  and  B.  were  bound  jointly  tod  severally  in  a  bond*  to 
C*  Who  released  to  A.  Afterwards  B.,  in  consideration  that 
C.  would  forbear  to  sue  him  for  the  payment  of  the  money 
due  on  the  bond,  promised  to  pay  it.  On  assumpsit  brought, 
fend  a  special  verdict,  the  court  were  clearly  of  opinion,  that, 
the  debt  having  been  entirely  discharged  by  the  release1 
made  by  the  obligee  to  A*,  there  was  not  any  consideration 
Whereon  an  assumpsit  might  be  grounded. 

So  where  in  assumpsit9,  it  was  stated,  that  there  tyere  con- 
troversies between  tne  plaintiff  and  defendant,  concerning 
the  profits  bf  certain  lands,  which  the  father  of  the  defendant 
had  taken  in  his  life-time,  and  that  the  plaintiff  had  pur- 
chased a  writ  out  of  chancery  to  the  intent  to  Exhibit  a  bill 
against  the  defendant  for  the  said  profits,  the  defendant,  in 
consideration  that  the  plaintiff  would  surcease  his  suit,  pro- 
mised the  plaintiff  that  if  he  could  prove,  that  the  father  of 
the  defendant  had  taken  the  profits,  or  had  the  possession  of 
the  lands,  under  the  title  or  the  father  of  <the  plaintiff,  be, 
defendant,  would  p&y  the  plaintiff  for  the  said  profits.    Af- 

%  Scott  r.  Stephenson*  1  Lev.  71.  k  Jennings  v.  Hurley,  Cro.  Elix.  000, 

h  Dowdenay  v.  Oland,  Cro.  Eliz-  768.        and  Yelv.  19. 

See  also  Coutoton  ▼.  Carr,  Cro.  Elix.    1  Dell  r.  Fereby,  Cro.  Elii .  968. 

847.  m  H amnion  r.  Boll,  March,  SOB. 

i  KipponT.  Norton,  Cro.  KKz.  Sfl.       n  1 1nst.  939.  a. 

o  Tooley  r.  Windham,  Cro.  Elix.  90$. 
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ter  verdict  for  the  plaintiff  upon  non-assumpsit,  the  court 
were  of  opinion,  that  there  was  not  any  good  consideration ; 
for  it  was  not  alleged  that  the  defendant  was  heir  or  execu- 
tor, and  even  if  it  had  been  so  alleged,  yet  there  was  not  any 
cause  to  charge  him  for  a  personal  tort.  Judgment  for  de- 
fendant. 

So,  where  the  declaration  stated,  that  the  father  of  the  de- 
fendant became  bound  to  the  plaintiff  by  bond',  with  a  pe- 
nalty, conditioned  for  the  payment  of  money  at  a  day  past, 
and  which  was  not  paid,  and  afterwards  the  father  died;  and 
the  plaintiff  intending  to  sue  the  defendant  as  son  and  heir 
on  the  bond,  the  defendant,  in  consideration  that  the  plain- 
tiff would  forbear  his  intended  suit  against  the  defendant, 
promised  to  pay  the  debt.  After  non-assumpsit  pleaded, 
and  verdict  for  the  plaintiff,  a  motion  was  made  in  arrest  of 
judgment,  on  the  ground,  that  there  was  not  any  considera- 
tion ;  for  it  did  not  appear,  that  the  defendant's  ancestor 
had  bound  himself  and  his  heirs,  and  if  the  heir  was  not 
bound  expressly  by  name,  he  was  not  bound  at  all.  Judg- 
ment arrested  (5). 

So,  where  testator  was  indebted  to  the  plaintiff  for  money 
lent*,  and  for  velvet  and  other  merchandises  sold  and  deli- 
vered, and  promised  to  pay  the  plaintiff  on  a  certain  day,  and 
died  before  the  day;  the  plaintiff  intending  to  sue  the  de- 
fendant, his  executor,  he,  in  consideration  of  forbearance 
for  a  certain  time,  promised  to  pay  the  debt.  The  defendant 
pleaded,  that,  at  the  time  of  the  delivery  of  the  goods,  the 
testator  was  an  infant.  On  demurrer,  it  was  adjudged,  that 
an  action  would  not  lie;  for  the  contract  of  the  infant  was 
merely  void,  and  if  debt  had  been  brought  against  him  he 
might  have  pleaded  nil  debet. 

So,  where  bfeme  covert*  9  carrying  on  business  as  a  feme 
sole  trader  in  the  city  of  London,  purchased  of  the  plaintiff 
articles  in  the  way  of  her  trade,  and,  after  her  death,  her 
husband  promised  to  pay  for  them ;  it  was  holden  to  be  * 

f  Barber  v.  Fox,  9  Saund.  136.  r  Fabian  r.  Plant,  1  Show.  133. 

<j  Stone  r.  Wythipoll,  executor,  Cro. 
Eli*.  is6. 


(5)  See  also  Hunt  v.  Swain,  1  Lev.  165.  to  the  same  effect.  See 
alto  Crosteing  v.  Honor,  1  Vera.  180.  where  a  bill  was  brought  by 
the  obligee  in  a  bond  against  the  heir  of  the  obligor,  alleging  that 
he  having  assets  by  descent  ought  to  satisfy  the  bond ;  the  defendant 
demurred,  because  the.  plaintiff  had  not  expressly  alleged,  that  the 
Aeirwat  bound  m  ths  bond;  and  the  demurrer  was  allowed. 
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void  promise,  for  want  of  a  consideration,  the  husband  not 
being  liable  (6). 

The  mere  relation  of  landlord  and  tenant  is  a  sufficient 
consideration  for  the  tenant's  promise  to  manage  a  farm  in 
a  husband-like  manner*. 

Consideration  must  move  from  Plaintiff. — Having  endea- 
voured to  explain  the  nature  of  the  consideration,  as  far  as 
respects  the  sufficiency  of  it,  it  will  be  proper  in  the  next 
place  to  observed  that  the  consideration  on  which  the  pro- 
mise of  the  defendant  is  founded,  must  move  from  the  plain- 
tiff. 

Therefore  where  the  plaintiff  declared*,  that  A.  being  in- 
debted to  the  plaintiff  and  defendant  in  two  several  sums  of 
money,  and  B.  being  indebted  to  A.  in  another  sum,  and  there 
being  a  communication  between  the  parties,  the  defendant, 
in  consideration  that  A.  would  permit  the  defendant  to  sue 
B.  in  A/s  name,  for  the  recovery  of  the  sum  due  from  B.  to 
A.,  promised,  that  he,  the  defendant,  would  pay  A.'sdebt  to 
the  plaintiff,  and  alleged  that  A.  permitted  the  defendant  to 
sue  accordingly,  and  that  he  recovered;  after  verdict  for 
the  plaintiff,  upon  non-assumpsit,  it  was  moved  in  arrest  of 
judgment,  that  the  plaintiff  could  not  maintain  this  action ; 
and  of  this  opinion  were  the  court,  observing,  that  the  plain- 
tiff was  a  mere  stranger  to  the  consideration,  having  done 
nothing  of  trouble  to  himself,  or  of  benefit  to  the  defen- 
dant. 

So  where  the  plaintiff  declared",  that  J.  S.  was  indebted 
to  the  plaintiff,  and  it  was  agreed  between  J.  S.  and  the  de- 
fendant, that  the  defendant  should  pay  to  the  plaintiff  the 
debt  due  to  him  from  J.  S.,  and  that  J.  S.  should  make  the 
defendant  a  title  to  a  house,  in  consideration  whereof  the 


s  Powley  v.  Walker,  5  T.  It.  373. 
t  Bonnie  v.  Mason,  l  Vcntr.  6. 


n  Crow  v.  Rogers,  Str.  599. 


(6)  In  Loyd  v.  Lee,  1  Str.  94.  a  married  woman  gave  a  promis- 
sory note  as  *feme  sole,  and  after  her  husband's  death,  in  conside- 
ration of  forbearance,  promised  to  pay  it.     It  was  insisted,  that 
though  the  note  was  voidable  by  reason  of  the  coverture,  yet  by 
her  subsequent  promise,  when  she  was  of  ability  to  make  a  pro- 
mise, she  had  made  herself  liable,  and  the  forbearance  was  a  new 
consideration*     But  Pratt  C.J.  held,  that  the  note  was  absolutely 
void;  and  forbearance,  where  originally  there  was  not  any  cause 
of  action,  was  not  a  consideration  to  support  an  assumpsit.     He 
added,  that  it  might  be  otherwise  where  the  contract  was  only 
voidable. 
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defendant  promised  to  pay  the  plaintiff  the  debt  due  to  him 
from  J.  S.,  and  then  averred  that  J.  S.  was  always  ready  to 
perform  his  part  of  the  agreement:  on  demurrer  Judgment 
Was  given  for  the  defendant,  because  the  plaintiff  was  a 
stranger  to  the  consideration. 

The  plaintiff  declared,  that  his  wife's  father  being  seized 
of  lands  now  descended  to  the  defendant*,  and  being  about 
to  cut  down  10001.  worth  of  timber  to  raise  a  portion  for 
his  daughter,  the  defendant,  being  his  beir,  promised  the 
father,  in  consideration  that  he  would  forbear  to  fell  the 
timber,  the  defendant  would  pay  the  daughter  lOOOLi  after 
verdict  for  the  plaintiff,  upon  non-assumpsit,  it  was  move4 
in  arrest  of  judgment,  that  the  action  ought  not  to  have 
been  brought  by  the  daughter,  but  by  the  father;  or  if  the 
father  were  dead,  by  his  executors;  for  the  promise  was 
made  to  the  father,  and  the  daughter  was  neither  privy  nor 
interested  in  the  consideration,  nothing  being  due  to  her; 
but  Scroggs  C.  J.  said,  that  there  was  such  apparent  consi- 
deration of  affection  from  the  father  to  his  children,  for 
whom  nature  obliged  him  to  provide,  that  the  consideration 
and  promise  to  the  father  might  well  extend  to  the  children* 
Judgment  for  the  plaintiff;  for  the  son  had  the  benefit  by 
having  the  wood,  and  the  daughter  had  lost  her  portion  by 
these  means. 

» 

Another  Requisite  of  the  Consideration.<~lt  must  be  ob» 
terved,  in  the  next  place,  that  the  consideration  must  be 
such,  as  the  party  undertaking  has  a  power  by  law  to  per- 
form, or  cause  to  be  performed. 

The  plaintiff  declared,  that  he  being  bailiff  to  J.  SJ,  the 
defendant,  in  consideration  that  the  plaintiff  would  dis- 
cbarge defendant  of  a  debt  due  to  J.  S.  promised,  &c.  After 
verdict  and  judgment  for  the  plaintiff  in  the  court  below,  it 
was  reversed  in  B.  It.,  because  the^hrintffi  could  not  dis- 
charge a  debt  due  to  his  master. 

The  principle  established  by  the  preceding  case  was  re- 
cognized by  Lord  Kenyon  C.  J.  in  the  case  of  Nerot  v.  Wal- 
lace, 3  T.  R.  22.  where  the  consideration  was,  that  the 
plaintiffs,  who  were  assignees  under  a  commission  of  bank- 
rupt against  J.  S.,  would  forbear  to  proceed  to  have  the  ex- 
amination of  J.  S.  taken  before  the  commissioners,  concern- 
ing certain  sums  with  which  J.  S.  was  charged,  and  that  the 
commissioners  would  forbear  and  desist  accordingly.    Lord 

X  Ddttao  and  Wife  r.  Pool,  B.  ft.  M.  309.  cited  in  Martyn  ▼.  Hind,  £.  T. 

99  tar.  9.  9  Lew.  910.   1  Vent.  318.  1776,  Cowp.  439.  443. 

334.  affirmed  on  error  in  the  Exche-  y  Harrey  ▼.  Gibbons,  9  Lev.  161. 
t*er  Ch.  Trim,  si  Car.  9.  T.  Raym. 
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Kenyoo  said, ••  the  ground  on  which  I  found  my  judgment 
is  this,  that  every  person,  who  in  consideration  of  some  ad- 
vantage, either  to  himself  or  another,  promises  a  benefit, 
must  have  the  power  of  conferring  that  benefit  up  to  the 
extent  to  which  he  professes  that  benefit  should  go,  and  that 
not  only  in  fact,  but  in  law.  Now  as  to  the  promise  made 
by  the  assignees  in  this  case,  which  was  the  consideration 
Of  the  dfefendaut's  promise,  it  was  not  in  their  power  to  per- 
form it,  because  the  commissioners  had  nevertheless  a  right 
to  examine  the  bankrupt.,  And  no  collusion  of  the  assignees 
could  deprive  the  creditors  of  the  right  of  examination, 
which  the  commissioners  would  procure  them.  The  as* 
signees  stipulated,  not  only  fpr  their  own  acts,  but  also,  that 
the  commissioners  should  forbear  to  examine  the  bankrupt, 
but  clearly  they  had  no  right  to.  tie  up  the  bauds  of  the 
Commissioners  by  any  such  agreement  (7).  And  if  any  pro- 
posal of  that  sort  had  been  made  tq  the  commissioners, 
they,  as  acting  in  a  public  duty,  would  have  been  guilty  of 
a  breach  of  that  duty  in  acceding  to.  it/1 

Omtideration  past  or  toecvta/.-rrlt  remains  only  to  add, 
that  a  consideration,  past  or  executed,  will  not  support  a 
subsequent  promise,  unless  the  apt  was  done  at  the  request, 
either  express  or  implied,  of  the  party  promising*  (8)t 

As  if  the  servant  of  A.  be  arrested  for  a  trespass*,  and  J. 
S.,  without  the  request  of  A.,  bails  the  servant,  and  after- 
wards A.  promises  J.  S.  to  indemnify  him,  the  promise  is 
void ;  because  the  bailing,  which  was  the  consideration,  was 
past  and  executed  before. 

.  But  where  the  act,  which  forms  the  consideration,  is  done 
at  the  request  of  the  party  promising,  the  circumstance  of 

V 

s  1  Roll.  Afar.  1 1,  pi  l,  a.  Dyer,  275. 


(7)  It  must  not  be,  inferred  fjoni  the  language  of  Lord  Kjenyon 
in  tint  case,  that  a  party  may  net  stipulate  for  the  act,  or  forbear* 
ance  of  a  stranger,  and  that  such  stipulation  will  not  in  any  case 
form  a  good  and  sufficient  consideration ;  if  the  act  be  such,  as  the 
straagev  might  do  or  abstain  from  domg  letpilry,  or  without  any 
breach  of  dojty,  an  objection  cannot  be  raised  against  such  a  const* 
deration. 

« 

(d)  See  a  note  on  this  subject  by  Serjeant  Williams  in  Osborne 
v.  Rogers,  1  Saund.  264.  n.  (1.)  See  also  Hob.  106.  Lampleigh 
v.  Brathwait,  where  it  was  agreed,  that  a  mere  voluntary  courtesie 
will  not  hare  a  consideration  to  uphold  an  assumpsit*  But  if  that 
courtesie  were  moved  by  a  suit  or  request  of  the  party  promising  it 
will  bind* 
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the  promise  being  subsequent  in  point  of  time  to  the  consi- 
deration will  not  affect  it  As  if  A*  requests  B.  to  endea- 
vour to  procure  a  pardon  for  A.\  and  after  B.  has  made  such 
endeavour,  A.  in  consideration  thereof  promises  to  pay  him 
a  certain  sum  of  money,  this  is  a  good  consideration. 

The  distinction  established  by  these  cases  shews  the  ne- 
cessity of  stating  in  declarations  on  executed  considerations, 
that  they  were  done  at  the  request  of  the  party  promising; 
for  although,  after  verdict,  the  court  will  in  some  cases  im* 
ply  a  request,  yet  after  a  judgment  by  default,  the  omission 
has  been  holden  fatal ;  as,  where  the  declaration  was  for 
work  and  labour  done  by  the  plaintiff  for  the  defendant0, 
and  averred,  that  the  plaintiff  therefore  deserved  of  the  de- 
fendant so  much,  in  consideration  whereof  he  afterwards 
promised  to  pay.     After  judgment  by  default,  and  final  j  udg- 
tnent  in  C.  B.  for  the  plaintiff,  it  was  objected  on  error  in 
B.  R.,  that  this  was  a  past  consideration,  and  not  being  laid 
to  be  done  at  the  request  of  the  defendant,  it  could  not  be 
a  consideration  to  raise  an  assumpsit    The  court  were  of 
this  opinion,  and  reversed  the  judgment  in  C.  B.,  observing, 
that  it  did  not  appear,  that  the  work  was  for  the  benefit  of 
the  defendant,  and  they  must  take  it  to  be  a  past  conside- 
ration, being  laid  that  afterxoards  he  promised  to  pay.  They 
added,  that,  if  this  had  been  after  verdict,  an  inference  in 
support  of  the  judgment  might  have  been  drawn  from  the 
words/or  the  defendant,  and  of  the  defendant  (9),  but  the 
Statutes  of  jeofails  did  not  protect  judgments  by  default 
against  objections  that  were  cured  by  a  verdict  at  common 
law,  but  such  as  were  remedied  after  a  Verdict  by  the  sta- 
tutes (10). 

It  belongs  to  this  branch  of  the  subject  to  state,  that  if  a 
person  is  under  a  moral  obligation  to  do  an  act,  and  ano- 
ther person  does  it  without  his  request,  a  subsequent  pro- 
mise to  pay  will  be  binding*.    Therefore,  where  a  pauper 


b  iRolI.Abr.  n.(Q)pL& 
c  Hayes  v.  Warren,  Str.  033. 


d  Watson  v.  Turner,  Ball.  N.  P.  139. 

147.  381. 


(9)  Because  the  defendant  having  derived  a  benefit,  and  after- 
wards agreed  to  pay  for  it,  the  court  would  have  implied  that  the 
consideration  was  executed  at  his  request. 

(10)  Sir  J.  Burrow  says,  that,  according  to  his  bote  of  Hayes  v. 
Warren,  the  court  reversed  the  judgment  of  C.  B.  because  it  did 
not  appear,  that  the  consideration  was  for  the  benefit,  or  at  the  re- 
quest, of  the  defendant.  See  Pillans  v.  Mierop,  3  Burr.  1671. 
where  Wilmot  J.  is  reported  to  have  said,  that  the  case  of  Hayes  ft 
'Warren  was  a  strange  and  absurd  case, 


ASSUMPSIT.  M 

was  suddenly  taken  ill,  and  an  apothecary  attended  her 
without  the  previous  request  of  the  overseers,  and  cured 
her,  and  afterwards  the  overseers  promised  payment,  it  was 
holden  good,  for  they  were  under  a  moral  obligation  to  pro- 
vide for  the  poor  (11). 

But,  although  a  moral  obligation  is  a  good  consideration 
for  an  express  promise,  it  has  never  been  carried  further,  so 
as  to  raise  an  implied  promise  in  law.  Hence  where  the  pa- 
rish officers  of  A.  laid  out  money  in  providing  medical  as- 
sistance and  other  necessaries  for  a  pauper*,  who  was  taken 

e  Atkins  v.  Ban  well,  2  East,  505. 


(11)  I  cannot  forbear  transcribing  a  part  of  the  ingenious  re- 
marks, before  alluded  to,  on  this  and  the  following  case:— "The 
case  of  Watson  v.  Turner,  Bull.  N.  P.  147*  has  sometimes  been 
cited  in  support  of  what  has  been  supposed  to  be  the  general  prin- 
ciple laid  down  by  Lord  Mansfield,  (viz.  that  a  moral  obligation  is 
a  sufficient  consideration  for  an  express  promise)  because  in  that 
case  overseers  were  held  bound  by  a  mere  subsequent  promise  to 
pay  an  apothecary's  bill  for  care  taken  of  a  pauper;  but  it  may  be 
observed,  that  this  was  adjudged  not  to  be  nudum  pactum,  for  the 
overseers  are  bound  to  provide  for  the  poor,  which  obligation  being 
a  legal  obligation  distinguishes  the  case.  Indeed,  in  Atkins  v. 
Banwell,  2  East,  505.  that  distinction  does  not  seem  to  have  been 
sufficiently  adverted  to,  for  Watson  v.  Turner  was  cited  to  shew 
that  a  mere  moral  obligation  is  sufficient  to  raise  an  implied  assump- 
sit; and  though  the  court  denied  that  proposition,  yet  Lord  El- 
lenborougb  observed,  tfyat  the  promise  given  in  the  case  of  Watson 
v.  Turner,  made  all  the  difference  between  the  two  cases,  without 
allndiog  to  another  distinction  which  might  have  been  taken,  viz. 
that  though  the  parish  officers  were  bound  by  law  in  Watson  v. 
Turner,  the  defendants  in  Atkins  v.  Banwell  were  not  so  bound, 
because  the  pauper  had  been  relieved  by  the  plaintiff*  as  overseers 
of  another  parish,  though  belonging  to  the  parish  of  which  the  de- 
fendants were  overseers."  3  Bos.  &  Pul.  250,  251.  It  appears 
that  the  case  of  Watson  v.  Turner  may  be  supported  on  strict  legal 
principles,  without  resorting  to  the  doctrine  of  moral  obligation,  of 
which  not  a  trace  can  be  found  in  the  older  cases.  The  defendants, 
being  bound  by  law  to  provide  for  the  poor  of  their  parish,  derived 
a  benefit  from  the  act  of  the  plaintiff  who  afforded  that  assistance 
„tf>  the  pauper,  which  it  was  the  duty  of  the  defendants  to  have  pro* 
tided ;  this  was  the  consideration,  and  tbe  subsequent  promise  by 
the  defendants  to  pay  for  such  assistance,  was  evidence  from  which 
it  might  be  inferred  that  the  consideration  was  performed  by  tbe 
plaintiff  with  the  consent  of  the  defendants,  and  consequently  suf- 
ficient to  support  a  general  indebitatus  assumpsit  for  work  and  la- 
bour performed  by  the  plaintiff,  for  the  defendants,  at  their  special 
instance  and  request* 
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suddenly.  )U  in  the  parish,  and  could  not  be  removed  in  con* 
sequence  pf  bis  illness,  it  was >  bolden,  that  the  law  would 
not  raise  an  implied  promise  in  the  parish  of  B.,  in  which 
the  pauper  was  legally  settled,  to  reimburse  the  money  laid 
out  by  the  .parish  of  A.,  although  the  parish  of  B.  bad  no* 
tice  of  the  pauper's  illness. 

A  master  is  not  liable  upon  an  implied  assumpsit  to  pay 
for  medical  attendance  on  a  servant*,  who  baa  met  with  an 
accident  ip  his  service.* 

-  In  cases  where,  though  a  debt  or  duty  remains  uncan- 
celled, yet  the  liability  of  the  party  to  be  sued  is  suspended, 
either  by  the  intervention  of  a  rule  of  law,  or  the  provisions 
of  a  statute,  a  subsequent  express  promise  will  remove  the 
suspension  and  restore  the  liability;  for  it  is  in  the  power 
of  any  party  to  wave  an  advantage  whiph  the  law  gives « 
him  (1«). 

Hence,  where  the  bolder  of  a  bill  of  exchange*  had  failed 
in  giving  due  notice  of  the  dishonour  of  the  bill  to  the 
drawer,  it  was  adjudged,  that  a  subsequent  promise  by  the 
drawer,  that  he  would  see  the  bill  paid,  would  support  an 
assumpsit. 

Jn  like  manner  it  has  been  holden,  that  a  promise  to  p$y 
a  debt  barred  by  the  statute  pf  limitations11,  a  promise  by  a 
bankrupt  after  his  certificate  tp  pay  an  antecedent  debt1,  and 
a  promise  by  a  person  of  full  age  to  pay  a  debt  contracted 
during  bis  infancy,  are  binding11  (IS). 

Motion  to  set  aside  an  execution  on  a  note1  given  by  a ' 
debtor  discharged  under  the  insolvent  act  pf  21  G.  S.  c.  63. 
for  1201.  (1001.  of  which  he  had  been  discharged  from  by 

I  Wennall  ▼•  Adney,  3  Bos.  fc  Pal    t  Hyleinj  y.  Hastings,  Lord  Raym. 

S4J.  3*9- 

g  H opes>!  Alder,  B.  R.  M.  40  G.  3.  0  i  Truetnaa  t.  Fenton,  Cowp.  544. 

.    Baft.  R.  16.  n.  Regen  ▼.  Stephen*,  k  Soatherton  t.  Whitleck,  l  Str.  690. 

9 1\  R.  713.    Laiidie  r.  Rebertoon,  Per  Raymond  C.  J. 

B«  R.  H.  46  6.  3.  7  &4t»  P-  S31.  1  B«rt  v.  Berber,  ?,  R.  M.  93  G.  3. 

Haddock  v.  Bury,  Middx.  Sittings,  MSS.   Dong.  |0|.  n. 

7.  ^  G.  9.  per  Raymond  £.  J.  S.  P. 


(19)  Thi«  rule  expressed  in  the  language  of  Lord  Mansfield,  is 
the  sameas  the  former,  vis.  that  a  moral  obligation  is  a  good  consi-i 
deration  ror  an  express  promise. 

(13)  In  cases  of  this  kind  some  eminent  pleaders  not  only  de* 
elare  for  tfce  original  cause  pf  action,  but  they  also  insert  in  the 
declaration  a  count  00  the  subsequent  promise,  the  consideration, 
for  which  they  state  to  be  the  debt  regaining  unpaid. 
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the  act,  but  in  consideration  of  the  loan  of  SOL  more,  be 
bad  given  a  note  for  the  whole)  and  to  restore  the  goods 
taken  under  the  fieri facias :  Lord  Mansfieid  C.  J.  after  the 
case  had  been  considered,  said,  that  there  was  a  difference 
between  the  cate,  where  the  debt  was  destroyed,  and  where 
it  remains,  but  the  remedy  only* taken  away  by  the  statute: 
in  cases  01*  the  statute  of  limitations,  there  is  not  required 
any  consideration  for  reviving  the  promise;  nor  is  there  in 
this  case,  except  the  conscientious  obligation,  which  is  a 
good  consideration.  There  is  not  any  difference  between 
cases  of  insolvency  and  bankruptcy.  Buller  J.  mentioned 
a  case  of  this  nature  before  Lord  Hardwicke,  chancellor. 
1  Atk.  255.  (14).    Rule  discharged. 

It  must  be  observed,  that  a  subsequent  promise  will  not 
operate  so  as  to  revive  a  void  security*. 

It  will  be  proper  also  to  remark,  that  if  the  subsequent 
promise  be  conditional*,  it  is  incumbent  on  the  plaintiff  to 
shew  the  condition  performed  :  as  if  a  bankrupt  after  ob- 
taining b.is  certificate,  promise  to  pay  a  prior  debt  when  he 
is  able,  the  plaintiff  must  prove  the  ability  of  the  defendant 
to  pay  at  the  time  of  the  action  brought  on  the  subsequent 
promise.. 

The  Agreement  must  be  /egoi.— Having,  in  the  preceding 
pages,  attempted  to  explain  the  nature,  of  the  considera- 
tion, I  shall  proceed  to  the  examination  of  another  gene- 
ral principle  relative  to  the  agreement,  namely,  that  in  or- 
der to  maintain  aj>  assumpsit,  the  agreement  must  be.  legal; 
that  is, 

mCfcckshottv.  Bennett,  9  T.R.  763.  per  Gould  and  Heath  Ji.  dtatent. 

■  ficsford  v.  Srauders,  2  H.  Bl.  116.        Lord  Loughborough  C.  J. 


(14)  A.  formerly  a  trader  in  Holland,  failed  there,  upon  which 
there  was  a  cessio  bonorum.    He  came  to  England,  and  having  pro- 
cured an  appointment  as  governor  of  a  settlement  abroad,  belong* 
ing  to  the  African  Company,  applied  to  the  petitioner  to  be  his  se- 
curity  to  the  company,  and  adyaoce  bint  a  sum  of.  money,  jwJio- 
agteed  to  it,  provided  A.  would  give  him  a  bond  comprising  the 
remainder  of  an  qui  debt  due  before  the  cessio  btmorum,  as  well  as 
the  further  sum  advanced,  which  was  doue  accordingly.    A.  be**.: 
comes  a  bankrupt,  and  the  commissioners  doubting  whether  the  - 
petitioner  ou»ht  to  be  admitted  a  creditor  for  the  whole  money,  he 
made  an  application  to  the  chancellor  for  that  purpose ;   Lord 
Hardwicke,  chancellor,  was  of  opinion,,  that  he  was  entitled  to  be    ' 
admitted  a  creditor  for  the  whole  money  upon  his  bond.    Ex  parte  \, 
Proton,  1  Atk,  M5.     •        -  ^    -. 
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1st  It  must  not  contravene  any  rule  of  the  commou  law, 
the  express  provisions  of  any  statute0,  or  the  general  policy 
of  the  law. 

It  has  been  observed  that  the  two  essential  parts  in  every 
parol  agreement,  are  the  consideration  and  the  promise.  If 
either  of  these  be  illegal,  or  if  part  of  the  entire  considera- 
tion he  illegal',  or  if  the  promise  be  to  do  two  or  more  acts, 
one  of  which  is  illegal*,  an  action  cannot  be  maintained  for 
a  breach  of  the  agreement 

Hence  where  the  consideration  was,  that  the  plaintiff  would 
procure  the  defendant  to  be  presented  and  instituted  to  a 
chapel*,  which  was  a  donative  in  the  king's  gift,  it  was  ad- 
judged illegal,  on  the  ground  of  its  being  simony,  and  there- 
fore incapable  of  supporting  an  assumpsit,  bo  where  de- 
fendant1, an  under-sheriff,  having  seized  the  goods  of  J.  & 
under  an  elegit,  sued  out  by  the  plaintiff,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would  sue 
out  another  writ  of  elegit,  and  authorise  some  person  to  re- 
ceive the  goods,  promised  to  procure  the  goods  to  be  found 
by  an  inquisition,  and  to  deliver  them  to  the  person  autho- 
rised; the  court  were  of  opinion  that  the  promise  was  ille- 
gal: 1.  Because  the  seizing  the  goods  under  the  first  elegit 
was  ill,  for  want  of  an  inquisition,  and  it  differed  from  a  j#. 
fa*  so  that  the  defendant  was  a  trespasser  ab  initio,  and  this 
promise  was  to  make  good  his  own  wrong;  3.  It  was  the 
duty  of  the  sheriff  to  return  the jury  >  who  ought  to  be  impar- 
tial ;  but  this  promise  bound  him  contrary  to  the  duty  of  his 
office;  and  although  one  part  of  the  promise  was  legal,  yet 
that  depending  on  the  illegal  part  vitiated  the  whole. 

So  where  a  person  promised  to  indemnify  a  goaler*,  if  he 
would  permit  a  prisoner  to  escape  out  of  execution ;  it  was 
adjudged,  that  an  action  could  not  be  maintained  for  a 
"breach  of  the  promise ;  because  the  consideration,  namely, 
the  suffering  a  prisoner  in  execution  to  escape,  was  against 
law. 

By  stat  24  G.  2.  c.  40.  (passed  for  the  purpose  of  restrain- 
ing the  retailing  of  distilled  spirituous  liquors,  and  thereby 
to  check  the  immoderate  drinking  of  those  liquors  by  the 
tower  class  of  the  community)  s.  12.  it  is  enacted  "  that  no 
' "  person  shall  maintain  any  action  for  any  debt  or  demand, 

©  Fethentoat  and  Hutchins,  3  Leon,  8  Morris  ▼.  Chapman,  T.  Jones,  24. 

3S9-  Carter,  293.  S.  C. 

<f  Cai.  Jac.  ioa.  t  Martin  v.  Blitbman,  Yelr.  197.    See 

•4  T.  Joncff>fi4.  also  Sherley  r.  Packer,  1  Roll.  R. 

»  Mackaller  ▼.  Todderick,  <Cro.  Car.  313.  to  the  fame  effect. 

337.  353.  3^1. 
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"  for  any  spirituous  liquors,  unless  such  debt  has  beenhond 
"fide  contracted  at  one  time,  to  the  amount  of  90s.  or  up- 
*'  wards ;  nor  shall  any  item  in  any  account  for  distilled  »pi- 
"  rituous  liquors  be  allowed,  where  the  liquors  delivered  at 
"  one  time,  and  mentioned  in  such  item,  shall  not  amount  ta 
"  90s.  at  the  least,  without  fraud ;  and  where  no  part  of  the 
"  liquors  sold  or  delivered  shall  have  been  returned  or  agreed 
**  to  be  returned  directly  or  indirectly." 

In  an  action  for  use  and  occupation  of  part  of  a  house, 
and  fcr  goods  sold  and  delivered",  it  appeared  that  the 
plaintiff  was  a  liquor-merchant,  and  the  defendant  took 
one  side  of  a  house  belonging  to  him,  the  other  side  being 
occupied  by  one  Eaton,  who  sold  liquors  on  the  account  of 
the  plaintiff.  The  defendant  kept  an  eating-house,  and  the 
liquors  consumed  by  the  customers  there  were  had  from 
Eaton  as  they  were  wanted.  Many  of  the  items  in  the  bill 
for  liquors  were  under  90s.  It  was  objected,  that  the  plain* 
tiff  could  not  recover  for  those  items;  but  Lord  Kenyon 
thought  this  case  did  not  fall  within  the  mischiefs  intended 
to  be  remedied  by  this  statute,  the  intent  of  which  was  to 
prohibit  the  sale  of  such  small  quantities  to  the  consumer. 
This  was  done  for  the  purpose  of  preventing  the  pernicious 
effects  of  dram  drinking,  which  had  been  found  extremely 
injurious  to  the  lower  orders  of  society.  In  the  present 
case  the  liquors  were  not  sold  to  the  defendant  for  his  own 
consumption,  but  for  the  use  of  the  guests  resorting  to  his 
house  in  the  way  of  hi 9  trade,  and  therefore  not  within  the 
statute. 

In  assumpsit  for  goods  sold  and  delivered,  it  appeared 
that  the  defendant  had  run  up  a  score  for  grog,  beer,  and 
herrings,  consumed  by  him  at  a  public-house  kept  by  the 
plaintiff*  It  was  objected,  that  the  demand  for  the  grog 
could  not  be  sustained,  being  illegal  within  the  preceding 
statute.  Thomson  B.  was  of  this  opinion,  observing,  how- 
ever, that  the  statute  was  confined  to  spirituous  liquors. 
The  plaintiff  recovered  for  the  residue  of  his  demand'* 

An  action  was  brought  to  recover  the  price  of  a  quantity 
of  bricks  sold  by  the  plaintiff,  a  brick-maker7,  to  the  defend- 
ant It  appeared  that  the  bricks  had  been  selected  by  the 
defendant,  but  upon  being  measured  they  were  found  to  be 
of  less  dimensions  than  the  stat.  17  G.  3.  c.  42.  requires.  It 
was  holden,  that  the  plaintiff  could  not  recover;  the  po- 
licy of  the  statute  being  to  protect  the  purchaser  of  this 

n  Jackson  v.  Attrill,  Pcmke's  N.  P.  C.    x  Gilpin  t.  Rendle,  Dtroothire  Lent 
180.  Ass.  1809.  M.  S. 

y  Taw  r.  Hodson,  \\  East,  909. 
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article  against  the  fraud  of  the  seller.  N.  It  did  not  appear* 
that  the  defendant  bought  the  bricks  knowing  them  to  be 
under  size. 

A  promise  not  to  use  a  trade  in  a  particular  place  is 
legal*.  So  a  contract  entered  into  by  a  practising  attorney*, 
that  he  would  relinquish  and  make  over  to  B.  and  G.  two 
other  attornies,  his  business  as  an  attorney,  as  far  as  respect- 
ed his  practice  in  the  profession  within  London,  and  150 
miles  from  thence,  and  all  his  business  as  agent  for  any  at- 
torney, and  that  he  would  recommend  his  clients  and  per- 
mit B.  and  6.  to  use  his  name  in  the  business,  has  been 
holden  valid. 

Of  Agreements  contrary  to  public  Policy.— >The  defendaut, 
in  consideration  that  the  plaintiff,  who  was  master-joiner 
in  one  of  his  Majesty's  dock-yards,  would  procure  himself 
to  be  superannuated,  undertook,  in  case  he,  defendant, 
should  succeed  the  plaintiff  as  master-joiner,  to  allow  him 
the  extra  pay  from  the  yard  books*.  This  agreement,  having 
been  maae  without  the  knowledge  of  the  navy  board,  to 
whom  the  appointment  belonged,  was  holden  void,  on  the 
ground  that  it  was  contrary  to  public  policy.  So  where  A. 
through  the  interest  of  6.  was  appointed  to  the  office  of 
customer  of/  Carlisle6,  having  previously  signed  an  agree- 
ment that  his  name  was  made  use  of  in  trust  for  B.y  and  that 
he  would  appoint  such  deputies  as  B.  should  nominate,  and 
would  empower  B.  to  receive  the  fees  of  the  office  to  his 
Own  use;  this  agreement  was  holden  void,  first,  as  being 
against  the  principles  of  the  common  law,  inasmuch  as  the 

Eublic  was  abused  and  the  king  deceived :  and  secondly, 
ecause  the  agreement  was  in  violation  of  the  statutes,  (12 
R.  2.  c.  9.  and  5  &  6  Edw.  6.  c.  16.)  (15)  which  were  made 
to  guard  against  evils  of  this  nature.  On  the  same  ground 
it  was  holden,  that  upon  an  agreement  for  the  sale  (by  the 
owner)  of  the  command  of  a  ship  in  the  service  of  the  East 

t  Broad  v.  Jollyfe,  Cro.  Jae.  596.  b  Pai-toos  ▼.  Thompson,  1  H.  Bl.  393. 

a  Bono  v.  Guy,  4  East's  R.  190.  c  Garforth  r.  Fearon,  l  H.  Bl.  327. 


'  -  (15)  This  statute  of  Edw.  6.  prohibits  the  sale  of  certain  offices, 
which  are  specified  in  the  second  section.  With  respect  to  offices 
ynder  government  not  mentioned  in  this  statute,  it  has  been  de- 
cided, that  they  cannot  be  sold.  But  there  are  some  offices  which 
may  be  the  object  of  sale,  if  the  sale  takes  place  under  the  autho- 
rity and  with  the  consent  of  those  who  have  the  power  of  appoint- 
rheut,  as  commissions  in  the  army,  &c.  Per  Kenyon  C«  J«,  and 
Lawrence  J.    8  T.  R.  92.  94. 
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India,  Company4,  nfede  without  the  knowledge  and  against 
the  bye  laws  or  the  company,  an  action  could  not  be  main-* 
tained. 

'A  promise  was  made  by  the  defendant*,  a  friend  of  a 
bankrupt,  when  tie  was  on  bis  last  examination,  that  in 
consideration  that  the  assignees  and  commissioners  would* 
forbear  to  examine  the  bankrupt,  concerning  certain  sums 
of  money  with  which  he  was  charged,  that  he,  defendant, 
would  pay  th6se  sums ;  the  consideration  was  holden  void, 
being  contrary  to  the  policy  of  the  bankrupt  laws. 

An  agreement  by  the  payee  of  a  bill  of  exchange  to  dis- 
charge a  person  liable  upon  itf,  in  consideration  that  the 
latter  Would  not  mote  the  Court  of  King's  Bench  against 
him  (the  payee),  for  a  misdemeanor/ is  illegal. 

A  number  of  bleachers*,  in  the  county  of  Lancaster,  find* 
ing  that  losses  to  ^considerable  amount  had  been  incurred 
by  them  from  their  not  being  entitled  to  retain  goods  put 
into  their  hands  fora  general  balance,  came  to  an  agreement 
that  they  would  not  receive  the  goods  Of  any  person,  who 
would  not  consent  that  they  should  be  retained  for  a  general 
balance  that  might  happen  to  be  due  to  them.  This  agree* 
ment  came  to  the  Knowledge  of  J,  S.  who  afterwards  sent  a 
quantity  of  goods  tp  A.  one  of  these  bleachers,  for  the  pur- 
pose of  being  bleached.  J.  Si  became  a  bankrupt  The 
assignees  demanded  the  goods,  but  the  bleacher  insisted 
that  he  had  a  lien  on  the  goods  for  what  remained  due  to 
him  for  his  work  and  labour  upon  other  goods  delivered  to 
the  bankrupt  before  the  bankruptcy.  It  was  contended  ou 
the  part  ox  the  assignees,  that  the  object  of  the  agreement 
was  to  create  a  lien  in  cases  where  none  existed  before; 
and  though  an  individual  might  impose  such  terms  on  bis 
customers,  yet  it  was  not  competent  to  a  class  of  men  to 
do  it ;  and  that  it  was  against  public  policy  to  permit  com- 
binations of  this  sort  to  avail.  But  the  court  were  of  opi- 
nion, that  as  the  convenience  of  commerce  and  natural 
justice  were  on  the  side  of  liens,  this  agreement  was  legal, 
its  object  being  merely  to  inforce  that  which  the  law  con- 
sidered as  equitable;  more  especially  as  it  was  made  by 
persons  who  had  an  option  either  to  work  for  this  or  that 
person  as  they  chose. 

2dly.  The  agreement  must  not  be  contaminated  with,  of 
arise  out  of,  an  illegal  transaction. 

d  Blachford  and  toother  t.  Preston,    f  Pool  Y.Bouin>ld,iCAiiip.N.P.G.£6. 
ST.  R.  19.  g  Kirkman  v  Sbawcrow,  Q.  T.  R.  u. 

e-  Nerot  w.  \\  allacr,  »T.  R.  17. 
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Hence,  where  mi  agreement  was  made  between  two  par- 
ties*, subjects  of  this  country,  for  the  sale  and  delivery  of 
foods  in  Guernsey,  for  the  purpose  of  being  smuggled  into 
England ;  it  was  bolden,  that  the  vendor  could  not  main* 
tain  an  action  for  the  value  of  the  goods.  And  in  a  subse- 
quent case,  it  was  decided1,  that  the  circumstance  of  the 
vendor  being  an  inhabitant  of  Guernsey  would  not  vary  the 
case,  for  he  was  still  a  subject  of  this  country  (16). 

So  where  the  vendor  was  concerned  in  giving  assistance 
to  the  vendee  to  smuggle  thQ  goods*,  by  packing  them  in 
the  manner  most  suitable  for,  and  with  the  intent  to  aid  that 
purpose,  although  the  vendor  was  a  foreigner,  resident 
abroad,  and  the  sale  and  delivery  of  the  goods  were  com- 
pleted abroad,  it  was  L'jlden,  that  the  vendor  could  not  re- 
sort to  the  laws  of  this  country  to  give  effect  to  his  agree* 
ment  But  the  mere  knowledge  of  the  vendor1,  that  the 
goods  were  purchased  for  the  purpose  of  being  smuggled  is 
not  sufficient  to  prevent  his  recovering  in  an  action  for  the 
price  of  the  goods,  if  the  vendor  was  a  foreigner  resident 
abroad,  and  the  sale  and  delivery  was  completed  abroad. 

By  the  statute  6  G.  I.  c.  18.  s.  12.  it  is  enacted,  that  all 
policies  of  insurance  on  ships,  &c.  at  sea,  or  going  to  sea, 
made  by  any  corporation  (other  than  the  two  corporations 
therein  mentioned)  or  by  persons  acting  in  partnership,  shall 
be  void/ 

-  A.  and  B.m  agreed  to  become  partners  as  underwriters  of 
policies  for  the  assurance  of  ships  at  sea,  in  the  profits  as 
well  as  losses  arising  therefrom,  but  that  the  name  of  A.  only 
should  be  used  in  the  subscription  of  such  policies.  In 
pursuance  of  that  agreement,  policies  were  underwritten, 
and  the  premiums  received  by  B.  An  action  having  been 
brought  by  A.  to  recover  his  moiety  of  the  premiums,  it 
was  holden  that  it  would  not  lie ;  for  the  plaintiff's  claim 
arose  out  of  a  transaction  which  was  illegal,  and  therefore 
the  court  would  not  give  effect  to  it. 

So  where  A.  and  B.  were  engaged  in  a  partnership  of  the 

h  Biggs  r.  Lawrence,  3  T.  It.  454.         1  Holman  v.  Johnson,  Cowp.  341. 
i  Glugis  v.  Pension*,  4.  T.  R.  467.        m  Booth  t.  Hodgson,  6  T.  R.  405^ 
k  Waymell  v.  Read  and  another,  5  T. 

R.  599.  cited  by  Kenyon  C.  J.  Van- 

dyckV.  Hewitt,  l  East's  R.  98. 


(16)  "  A  man  may  be  born  out  of  the  realm,  viz.  of  England,  as  . 
in  Ireland,  Jersey,  and  Guernsey,  &c.  and  yet  as  he  is  not  born  out 
of  the  ligeance  of  the  king,  he  is  not  an  alien."     1  Inst.  189*  b. 
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pane  description  with  that  mentioned  in  the  preceding  case, 
and  A.  paid  the  whole  of  the  losses ;  it  was  holden,  that  A.* 
could  not  maintain  an  action  against  B.  to  recover  a  share  of 
the  money  that  had  been  so  paid. 

In  like  manner  it  has  been  holden,  that  in  a  case  of  this 
kind,  the  underwriters  cannot  maintain  any  action  against 
the  assured  for  the  recovery  of  the  premiums*. 

"Where  one  of  two  partners  had  been  compelled  to  pay 
the  whole  of  a  loss',  and  the  other  partner  had  paid  his 
moiety  of  the  loss  into  the  hands  of  &  broker;  it  was  holden, 
that  this  moiety  could  not  be  recovered  from  the  broker  by 
the  partner,  who  had  paid  the  whole  loss  (17). 

If  an  officer  permit  a  prisoner  to  go  at  large*,  inconse- 
quence of  which  he  (the  officer)  is  obliged  to  pay  the  cre- 
ditor ;  the  officer  cannot  maintain  an  action  for  money  paid 
against  the  debtor ;  for  he  cannot  raise  a  cause  of  action  by 
the  payment  of  money  for  another,  on  account  of  his  own 
breach  of  duty  (18). 

Of  fraudulent  Agreements*-~-3Aly.  The  agreement  m  ust 
be  fair  and  honest,  and  not  entered  into  for  a  fraudulent 
purpose;    for  fraudulent  contracts  are  considered  in  the 

■  Mitchell  r.  Cockbnrne,  2  H.  Bl.  379.  stated  thii  ctie  to  the  judges  of  the 

Aubert  v.  Maze,  a  Bos .  and  Pul .  37 1  -  Ring's  Bench,  who  cone* reed  in  the 

o  Branton  v.  Taddy,  1  Taunton's  R.6.  same  opinion. 

p  Sullivan  v.  Greaves,  Park's  Ins.  8.  q  Pitcher  v.  Bailey,  8  East,  17 1. 
Per  Keoyon  C.  J.  who  afterwards 


(17)  Tfce  defendant,  being  a  broker,  effected  an  insurance  fur 
the  plaintiff,  a  British  subject,  on  goods  from  Ostend  to  the  East 
Indies*  on  board  an  Imperial  ship,  which  insurance  was  illegal  by 
7G.  1.  stat.  1.  c.  21.  s.  3.  The  ship  having  been"  lost,  the  under- 
writers paid  the  amount  of  the  insurance  to  the  defendant,  who, 
without  any  intimation  from  them  to  retain  the  money,  refused  fo 
pay  it  over  to  the  plaintiff.  An  action  for  money  had  and  received 
having  been  brought,  it  was  holden,  that  the  defendant  could  not 
insist  on  the  illegality  of  the  contract  as  a  defence,  and  the  plaintiff 
recovered.     Tenant  v.  Elliott,  1  Bos*  &  Pul.  3* 

(18)  But  where  an  officer  discharged  a  prisoner,  arrested  on 
mesne  process*  on  payment  of  the  sum  sworn  to  and  costs,  and  was 
afterwards  obliged  to  pay  the  residue  of  the  debt,  it  was  ho  Idee, 
by  Bull er  J.  that  as  the  officer  had  not  been  guilty  of  any  impro- 
per conduct,  and  us  he  was  by  law  compellable  to  pay  the  whole 
debt,  he  was  entitled  to  recover  against  the  defendant  for  so  much 
money  paid  to  his  use.  Cordron  v.  Lord  Masserene  Peake's 
IS.  P.  C.  143. 
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same  light  as  illegtl  contracts,  and  consequently  art  action 
fcannot  be  maintained  for  the  breach  of  them. 

The  defendants',  being  indebted  to  the  plaintiffs  atikl 
other  creditors,  and  being  insolvent,  assigned  all  their  ef- 
fects in  trust  to  pay  lis.  in  the  pound  to  tbeir  creditors,  tti 
which  all  tba  creditors  consented,  and  signed  the  deed  of 
trust,  except  the  plaintiffs,  who  refused  to  sign  and  to  take 
any  composition,  unless  the  defendants  would  give  them  a 
note  for  the  remaining  9s*  in  the  pound ;  the  defendants  ac- 
cordingly gave  a  note  to  that  amount,  whereupon  the  plain- 
tiffs signed  the  deed*  tt  appeared,  that  if  the  plaintiffs  had 
not  signed,  the  rest  of  the  creditors  would  not  have  signed 
the  deed.  An  action  having  been  brought  on  the  note,  a 
Verdict  wM  found  for  the  defendants;  cm  an  application 
made  to  the  ttmrt  for  a  new  trial,  it  was  refused ;  Ltird  Ken- 
yan C.  J.  observing,  that  the  foundation  of  his  Opinion  was* 
that  the  temptation  to  give  this  note  Was  &  fraud  tfn  the  cre- 
ditors who  Were  parties  to  the  contract,  on  which  their  debts 
were  to  be  cancelled  in  consideration  of  receiving  a  compo- 
sition. The  note  preceded  the  execution  of  the  deed ;  all 
the  creditors  being  assembled  for  the  purpose  of  arranging 
the  defendant's  amirs,  they  all  undertook  and  mutually  couJ 
tracted  with  each  other,  that  the  defendants  should  be  dis- 
charged from  their  debts  after  the  execution  of  the  deed; 
Then  the  plaintiffs,  in  fraud  of  that  engagement,  entered 
into  a  contract  with  the  defendants,  which  prevented  their 
being  riut  into  that  situatiod,  which  was  the  inducement  to 
the  other  creditors  to  sign  the  deed,  and  to  relinquish  a  part 
of  their  demands. 

The  same  principle  was  established  in  Jackson  v.  LemaS; 
4  T.  R.  106. 

So  where  A.  having  given  B.  a  sum  Of  iftdney  for  goods  in 
advancement  <rf  C  a  secret  agreement,  between  B.  rfnd  C. 
that  C.  should  pay  B.  a  further  sutn  for  the  goods,  Was  fcolden 
to  be  void,  on  the  ground  that  it  was  a  fraud  upon  A1. 

Sfc  where  a  trust  deed  was  proposed  to  tbe  creditors  of  an 
insolvent*,  whereby  they  all  engaged  to  accept  payment  of 
their  debts  by  si*  instalments*  the  second,  third,  and  fourth 
of  which  were  to  be  guaranteed  by  collateral  security,  and 
the  fifth  and  sixth  were  to  remain  on  the  single  security  of 
the  insolvent j  several  of  tbe  creditors  refused  to  sign*  unless 
the  plaintiffs  did ;  in  order  to  induce  the  plaintiffs  to  sign 

r  Cecktbott  ▼.  Benmett*  a  T  R.  763.  t  Leicester  ♦.  Reae,  4  Eaat'i  R.  37*. 

recognised  by  Lord  Eltenboroogti  in  recognised  by  Lood  Eldoh  C.  in  e*j*. 

Steinman  r.  Magnas,  11  East,  994.  Sadler  and  ur«  L.  1.  -H.  Apr.  1  l-ea. 
•  Jackson  ▼.  Dachaire,  3  T,  R.  55 1. 
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the  deed,  the  defendant,  at  the  instance ^of  the  jnsp]ventt 
"agreed  that  he;  (fire  defendant)  would  procure'the  plaintiffs 
a  collateral  security  for  the  fifth  and  sixth  instalments  within 
•*  given,  timet  whereupon  the  plaintiffs  signal  the  trust  deed, 
and  the  other  creditors,  who  had  before T^tu^ed,  signed  also, 
•  but  without  any  knowledge  of  the  agreement  between  the 
plaintiffs  and  defendant :  an  action  having  bedn  brought  for 
the  BOii-perfortnance  of  this  agreement,  1twaS  holden  to  be 
a. void  agreement,  on  the  ground  that  it  was  a  fraud  against 
the  other  creditors;  and  although,  in  this  case,  the  stipu- 
lation by  the  plaintiff  was  for  a  further  security,  and  not  for 
more  money,  there  was  not  any  difference,  in  substance, 
whether  a  creditor  stipulated  for  that,  which  he  thought 
would  produce  him  money  more  certainly,  or  for  a  larger 
sum  than  he  had  agreed  to  take  in  common  with  the  other 
creditors ;  that  it  was  equally  u  fraud  upon  the  other  credi- 
tors to  stipulate  for  either. 

Immoral  Agreements. — 4thly.  If  the  agreement  be  of  such' 
a  nature,  that  the  carrying  it  into  effect,  and  enforcing  it,  will 
give  a  sanction  and  encouragement  to  immorality,  an 'action 
cannot  be  maintained  for  the  violation  of  it.  This  position, 
is  founded  on  the  maxim,  ex  turpi  causA  non  oritur  actio,  or 
in  the  elegant  paraphrase  of  Lord  Mansfield,  justice  must  be 
drawn  from  pure  fountains. 

In  ?w  action  for  use  and  occupation  of  a  lodging*,  where 
it  appeared  that  jthe  lodging  was  let  to  the  defendant  (or  the 
purposes  of  prostitution,  and  with  a  knowledge  on  the  pact 
of  the  plaintiff  of  that  fact,  it  was.  holden,  that  the  action 
was  not  maintainable2.  So  where'  an  action  was  brought 
against  the  defendant  for  board  and  lodging',  and  it  appear* 
ed  in  evidence,  that  the  defendant  Was  a  lady  of  e&§y  virtue, 
that  she  had  boarded  and  lodged  with  the  plaintiff  wfio  haft 
kept  a  house  of  bad  fame,  and  who,  beside*  what  *  he  re- 
ceived for  the  board  and  lodging  of  the  unfortunate  wtifrfeh 
in  her  house,  partook  of  the  profits  of  their  prostitution ; 
Lord  Kenyon  C,  J.  was  of  opinion,,  that  such  aufemand 
could  not  be  heard  in  a  court  of  justice.  On  the  sarn?  prin- 
ciple it  was  holden,  that  an  assumpsit  would  nob  l^-.tQ  re- 
cover the  value  of  prints  of  an  immoral  or  libellous  tend^ncy^ 
whicli  h?u4  been  sold  and  delivered  by  the  plaintiff  to.tfee 
defendant*.  But  in  an  action  to  recover  the  amount  of  a  bill 

«  Crisp  r.  Omrchill,  C.  B.  E.  34  G.  3.       B.  R.  b«fort  Lord  kenyon  €%.  J.  2 
Per  Eyre  C.J,  Dee.  1796. 

Girardai 


x  Girarday  v.  Richardson,  1  Esp.  N.    %  Per  Lawrence  J.  Sittiugs  Hit  40  G. 

P.  C.  13.  &  P.  per  Jfceays*  G.  J. 
y  Howard  v.  Hodgct,  Middx.  Sittingi, 


P.  C.  13.  &  P.perKe»y«mC.J.  3  B.ft.  AEap.N.  P.C»97« 
lidd    ~ 
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delivered  for  washing  done  by  the  wife  of  the  plaintiff*, 
where  it  appeared  in  evidence,  that  the  defendant  was  a 
prostitute,  and. that  the  articles  washed  consisted  principally 
of  expensive  dresses,  in  which  the  defendant  appeared  at 
public  places,  and  of  gentlemen's  night-caps,  which  were 
worn  by  the  persons  who  slept  with  the  defendant,  with  all 
which  circumstances  the  .plaintiff  was  acquainted ;  it  was 
holden,  that  the  use  to  which  the  defendant  applied  the  li- 
nen could  not  affect  the  contract,  and  that  the  plaintiff  was 
entitled  to  recover. 

The  same  doctrine  was  laid  down  by  Lord  Ellenborough 
in  Bowry  v.  Bennet,  1  Camp.  N.  P.  C.  348.  where  an  action 
was  brought  agaiust a  prostitute  to  recover  the  value  of  some 
elothes  which  had  been  furnished  by  the  plaintiff.  The  C.  J. 
said,  that  the  mere  circumstance  of  the  defendant  being 
a  prostitute  within  the  knowledge  of  the  plaintiff,  would  not 
render  the  contract  illegal.  In  order  to  defeat  the  action,  it 
must  be  shewn  that  the  plaintiff  expected  to  be  paid  out  of 
the  profits  of  the  defendant's  prostitution,  and  that  he  had 
sold  her  the  clothes  in  order  to  carry  it  on* 


II.  Of  the  General  Indebitatus  Assumpsit* 

Hating  premised  that  the  rules  laid  down  in  the  preced- 
ing section,  govern  the  action  of  assumpsit  in  both  its 
forms,  that  is,  whether  the  plaintiff  sets  forth  the  agree- 
ment, for  the  breach  of  which  be  complains,  specially,  and 
declares,  as  it  is  technically  termed,  on  a  special  assumpsit; 
or  whether,  the  nature  of  his  case  permitting  it,  he  adopts 
the  general  form  of  an  indebitatus  assumpsit,!  shall  proceed 
to  an  explanation  of  the  latter  form. 

General  Indebitatus  Assumpsit — The  general  indebitatus 
assumpsit  is  in  the  nature  of  an  action  of  debt,  and  owes  its 
introduction  into  general  use  to  the  circumstance  of  the  de- 
fendant not  being  permitted  in  this  form  of  action  to  wage 
bis  law  (19).    It  may  be  considered  as  a  general  rule,  thai 

a  Lloyd  r.  Johuaon,  i  Bo*,  sad  Pal.  340. 


(10)  See  Slade's  case,  4  Co.  91 — 95  b.  and  the  judicious  remarks 
of  Professor  Wooddeson,  in  the  third  volume  of  his  Systematical 
View  of  the  Laws  of  England,  p.  168.  n.  c 
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An  indebitatus  assumpsit  will  not  lie  in  any  case,  bnt  where 
debt  will  lie*  (SO).  It  is  observable,  however,  that  the  re^ 
medy  by  action  of  debt  is  more  extensive  than  the  remedy 
by  indebitatus  assumpsit;  for  debt  may  be  brought  on  a  re- 
cord or  specialty,  whereas  the  indebitatus  assumpsit  is  con- 
fined to  parol  agreements.  Hence,  although  the  form  of  the 
general  indebitatus  assumpsit  is  very  concise,  yet  it  is  essen- 
tially necessary  to  state  in  the  declaration  for  what  cause  the 
debt  or  duty  became  due,  in  order  that  it  may  appear  to  the 
court  to  be  matter  whereon  an  assumpsit  may  be  founded; 
and  an  omission  in  this  respect  may  b*  takeu  advantage  of 
by  writ  of  error*  or  in  arrest  of  judgment,  after  verdict*. 
But  it  is  not  necessary  in  this  form  of  action  to  state  the 
particular  items  constituting  the  debt;  it  is  sufficient  if  the 
declaration  state  generally,  that  the  defendant  was  indebted 
to  the  plaintiff  for  work  and  labour6 ;  for  the  agistment'  of 
cattle  in  the  plaintiff's  ground;  for  a  premium*  upon  a  po? 
licy  of  assurance  upon  such  a  ship;  upon  an  account  stated11 
(21);  on  a  foreign  judgment1,  without  stating  the  cause  of 
action  on  which  the  judgment  proceeded;  or  tor  money  had 
and  received*,  without  stating  for  what  cause  the  money  was 
had  and  received. 

The  counts  in  indebitatus  assumpsit  for  work  and  labour, 
goods  sold  and  delivered,  money  lent  and  advanced,  money 
paid,  laid  out,  and  expended,  money  had  and  received,  fend 
on  an  account  stated,  being  in  "most  frequent  use,  are  called 
the  general  or  common  counts,'  and  all  or  some  of  them  are 
usually  added  to  every  special  assumpsit,  where  the  circum- 
stances of  the  case  require  it;  the  advantage  of  which  is  this* 
that  if  the  plaintiff  fails  in  proving  the  special  count,  he  moy 
resort  to  evidence  applicable  to  the  common  counts1,  unless 
tbe  special  contract  remains  open,  still  subsisting,  and  in 
force,  in  which  case  the  plaintiff  U  precluded  from  recover-, 
ing  on  the  common  counts01. 

b  Hard's  case,  Satk.  S3.  k  Rabies  v.  Sikes,  B.  R.  M.  2ft  Car.  s. 

c  Cro.  Jac.  306,  207.  I  Payne  v.  Bacomb,  Bong.  6s  1 . 

d  Foster  v.  Smith,  Cro.  Car.  31.  m  Hulte  v.  Heightraao,  9  East's B.  147. 

e  Hibbertv.  Courthope,  Carth.  276.  recognising  Weston  v.  Downes,Doug. 

f  Gardiner  v.  Bellingham,  Hob.  5.  23.     See  also  po$tf  under  indebitatus 

%  Fowk  ▼.  Pinsacke,  9  Lev.  153.  assumpsit,  for  money  had   and  re- 

h  Homes  v.  Sarill,  Cro.  Car.  ]]6.  ceived*  Art.  11.  tfncl  Cooke  v.  Mtm- 

i  Piaistoir  v.  Van  Uxem.  Cam.  Scacc.  stone,  1  Bos.  aad  Pul.  N.  R*35i. 
T.  18.  Geo.  3.  Doug.  5.  n. 

(90)  The  authority  of  this  rule  was  questioned  by  Lord  Mans- 
field C.  J.  in  Moses  v.  Macferlan,  9  Burr.  1008. 

(21)  In  au  action  of  indebitatus  assumpsit,  upon  an  account 
stated,  it  is  not  necessary  to  prove  the  items  of  the  account,  but- ' 
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In  addition  to  the  causes  of  action  already  enumerated,  itv 
has  been  hotden,  tbat  an  indebitatus  assumpsit  will  lie,  for  a 
fee  due  from  any  person  who  accepts  the  honour  of  knight- 
hood, to  the  gentlemen  ushers  and  daily  waiter  to  the  king*; 
for  fees  due  to  an  usher  of  the  black  rod9;  for  a  reasonable 
and  customary  fine  due  to  the  heir  of  the  lord  from  a  copy- 
holder upon  the  death  of  the  lord';  for  freight*;  for  money 
due  by  the  custom  of  London  for  scavage':  for  tolls-;  for  a 
penalty  due  by  the  ordinances  of  a  company  for  not  serving 
the  office  of  steward  according  to  a  bye-law1 ;  and,  lastly,  t«- 
debitatus  assumpsit  will  lie  On  a  foreign  judgment". 

But  an  indebitatus  assumpsit  wilt  not  lie  lipon  a  bill  of  ex- 
change by  the  payee  against  the  acceptor*,  because  the  ac- 
ceptance is  only  a  collateral  engagement  to  pay  the  debt  of 
another,  namely,  the  debt  of  the  drawer;  nor  will  it  lie  for  a 
wager7,  because  a  real  consideration  is  wanting,  and  debt 
will  not  lie  for  a  wager. 

It  will  be  proper  to  remark  here  that  an  indebitatus  as- 
sumpsit will  not  lie  on  a  special  agreement*  until  the  terms, 
of  it  are  performed,  but  wnen  that  is  done,  it  raises  a  duty, 
for  which  a  general  indebitatus  assumpsit  will  lie. 

In  cases  of  this  kind,  i.  e.  where  tbe  terras  of  the  special 
agreement  have  been  performed,  if  the  plaintiff,  having  de- 
clared on  the  special  agreement,  and  also  on  a  general  indi- 

a  Duppa  v.  Gerard,  Carta.  95.  t  Barber  Surgeon*  t.  Peteon,  9  Lev. 

o  Sanderson  t.  Brignall,  Str.  747.  859. 

p  Shuttleworth  v.  Garrett,' Carth.  90.  u  Crawford  r.  Whittal,  Doug.  4.  n,  [1.] 

Holt  C.  J.  diasentleut  (22).  x  Hard's  Case,  Salk.  83. 

f)  1  Veatr.  100.  y  Borey  ▼.  Cattleman,  Ld  Raym.  69. 

r  City  of  London  *.  Goree,  9  Lev.  174.  s  Gordon  v.  Martin,  fits-Gib.  90s. 
a  Steward  v.  Baker,  1  T.  R.  618.   * 


only  that  an  account  was  stated,  for  that  is  the  cause  of  action. 
Agreed  per  Raymond  C.  J.  Page  and  Reynolds  J.  in  Bartlett  v. 
Emery,  1  T.  BL  42.  n.  The  accounting  being  the  ground  of  the 
promise  is  traversable.  Dal  by  v.  Cooke,  Cro.  Jac.  234.  On  an 
account  stated,  the  plaintiff  is  not  obliged  to  prove  the  exact  sum 
laid  in  the  declaration.  Thompson  v.  Spencer,  B.  R.  E.  8  G.  3. 
Bull*  N.  P.  129*  An  acknowledgment  by  the  defendant  of  a  debt 
due  upon  any  account,  is  sufficient  to  enable  the  plaintiff  to  recover 
upon  a  count  for  an  account  stated.  Knowles  v.  Michel,  13  East, 
049. 

(22)  It  was  admitted  by  the  court,  in  this  case,  that  debt  would 
lie  for  a  fine  upon  an  admittance  to  a  copyhold.  See  also  Whitfiejd 
v.  Hunt,  Doug.  727*  n*  [+  155.]  where  it  was  hoi  den,  that  a  general 
indebitatus  assumpsit  would  lie  by  the  lord  aganst  the  tenant  of  a 
Customary  tenement  for  a  fine  due  upon  admis  mm. 
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Hiatus  assumpsit,  fail  in  proving  the  special  agreement,  he 
may  resort  to  the  general  count*  (93). 

In  an  action  of  indebitatus  assumpsit  for  goods  sold  and 
delivered*,  it  appeared  that  the  goods  in  question  had  been 
valued  at  a  certain  sum,  for  which  payment  was  to  be  made 
by  the  defendant  in  three  months  after  the  \  5th  of  September, 
1802,  {the  day  on  which  the  bargain  was  concluded)  by  a 
bill  of  two  months.  The  action  was  commenced  irr  Hilary 
Term,  1803,  before  the  expiration  of  five  months  from  the 
day  on  which  the  contract  was  made.  The  court  of  King's 
Bench  (dissentiente  Ellenborough  C.  J.)  were  of  opinion, 
that  the  action  was  prematurely  brought  on  the  implied  as- 
sumpsit before  the  expiration  of  the  credit,  and  that  a  spe- 
cial action  of  assumpsit  was  the  mode  in  which  the  defen- 
dant ought  to  have  been  sued  for  the  not  giving  at  the  end 
of  three  months  a  bill  at  two  months,  in  which  action  the 
plaintiff  would  have  been  entitled  to  recover  damages  against 
the  defendant  for  his  not  having  given  the  bill,  such  as  the 
lose  of  interest,  &c.  (94). 

a  Leeds  v.  Banraws,  18  East,  3.        b  Mumco  ▼.  Price,  4  East's  Rep.  147. 

(23)  "  If  A.  declare  upon  a  special  agreement,  and  likewise  upon 
a  quantum  meruit,  and  at  the  trial  prove  a  special  agreement,  but 
different  from  that  which  is  laid  in  the  declaration,  he  cannot  rcco* 
ver  pa  either  count:  not  on  the  first,  because  of  the  variance;  nor 
on  the  second,  because  there  was  a  special  agreement;  but  if  he 
prove  a  special  agreement  and  the  work  done,  but  not  pursuant  to  such 
agreement,  he  shall  recover  upon  the  quantum  meruit,  for  otherwise 
he  would  not  be  able  to  recover  at  alL"    ■  Bull.  N.  P.  13$.  Str.  638. 

*• 1  apprehend  the  rule  to  be  this:  where  a  party  declares  on  a 
special  contract,  seeking  to  recover  thereon,  but  fails  in  his  right  so 
to  do  altogether,  he  may  recover  on  a  general  count,  if  the  case  be 
such;  that,  supposing  there  had  been  no  special  contract,  he  might 
■till  have  recovered  for  money  paid,  or  for  work  and  labour  done* 
As  in  the  case  of  a  plaintiff  auing  a  defendant  as  having  built  a  house 
for  him  according  to  agreement ;  there,  if  he  fail  to  prove  that  he  has 
.built  it  according  to  agreement,  he  may  still  recover  for  his  work 
and  labour  done."  Per  Sir  J.  Mansfield,  delivering  the  opinion 
of  the  court  in  Cooke  v.  M tinstone,  ,1  Bos.  and  Pul.  N.  R.  354. 
.**  If  a  .man  agrees  to  build  for  another  a  house  to  be  paid  for  it, 
and  afterwards  builds  the  house,  in  this  case  he  has  two  ways  of 
declaring,  either  upon  the  origiual  executory  agreement,  as  to  be 
performed  injuttiro,  or  upon  an  indebitatus  assumpsit,  or  quantum 
meruit^  when  the  house  isactually.built,and  the  agreement  executed" 
Per  Denison  J.  Alcorn  v.  West  brook,  J  Wils.  117. 

(3^)  Care  must  be  taken  to  distinguish  cases  of  this  kind  from 
the  common  case  in  which  goods  are  sold,  and  a  bill  taken  in  pay- 
ment payable  at  a  future  day,  but  without  any  express  agreement 
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So  where  goods  were  purchased  by  the  defendant  of  the 
plaintiff0,  to  be  paid  for  by  a  bill  at  two  months,  which  bill 
was  accordingly  drawn  upon  the  defendant  for  the  amount 
of  the  goods,  and  tendered  for  acceptance,  which  was  re- 
fused ;  an  action  of  indebitatus  assumpsit  for  goods  sold  and 
delivered  having  been  brought  before  the  expiration  of  the 
two  months,  it  was  holden  by  the  Court  of  Common  Pleas, 
on  the  authority  of  the  preceding  case,  that  the  action  could 
not  be  sustained  (25). 

But  it  must  be  observed,  that  the  plaintiff  is  entitled  to 
recover  for  goods  sold  and  delivered  upon  credit  for  a  certain 
time',  if  it  appear  by  a  special  memorandum  that  the  bill 
was  filed  on  a  day  subsequent  to  the  expiration  of  the  credit, 
although  the  writ  appear  to  have  issued  before  (96). 

c  Button  v.  Soloaotuoo,  3  Bos.  fc  Pal.    d  Swancott  v.  Westgartb,  4  East's  B. 
595.  75. 
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for  time  for  the  payment  of  the  goods;  in  this  last-mentioned  case, 
if  the  bill  is  dishonoured,  the  drawer  may  be  sued  immediately 
upon  the  original  cause  of  action  without  any  regard  being  had  to 
the  time  which  the  bill  has  to  run ;  for  there  being  no  agreement  as 
to  time,  the  party  takes  the  bill  as  payment,  and,  therefore,  if  it 
turn  out  to  be  good  for  nothing,  the  creditor  has  not  received  that 
which  the  other  undertook  to  give  him,  and  may  therefore  pursue 
his  remedy  immediately.  S ted  man  v.  Gooch,  1  Esp,  N.  P.  C.  5. 
Puckford  v.  .Maxwell,  6  T.  R.  52.  Owenson  v.  Morse,  7  T.  R.  64. 
A  debtor  is  not  discharged  by  giving  a  check  which  produces  no- 
thing, although  payment  in  cash  may  have  been  previously  tender- 
ed; and  the  circumstance  of  the  check  being  given  by  the  agent  of 
the  debtor,  who  is  at  the  time  indebted  to  his  principal  in  a  larger 
amount,  makes  no  difference.  Everett  v.  Collins,  2  Camp.  N.  P. 
C.  515. 

(25)  Lord  Al  van  ley  C.  J.  said,  "  that  he  should  recommend  to 
any  person  bringing  an  action  in  a  case  of  this  kind,  [even  after  the 
expiration  of  the  two  months]  to  declare  on  the  special  Nigreement, 
as  well  as  on  the  general  count;  for  he  entertained  great  doubts, 
whether,  even  at  the  end  of  the  two  months,  an  indebitatus  assump- 
sit would  lie,  if  it  did  not  lie  before  the  expiration  of  that  period." 
But  see  4  East's  R.  75.  See  also  Brooke  v.  White,  1  Boa.  &  Pul. 
N.  R.  330.  cont. 

(26]  In  like  manner  where  a  declaration  is  entitled  generally  of 
the  term,  in  which  case  it  refers  to  the  first  dsy  of  the  term,  and  evi- 
dence is  given  of  a  cause  of  action  accruing  after  that  day ;  yet;  if 
upon  the  production  of  the  writ  it  appears  that  the  writ  was  sued 
out  after  the  cause  of  action,  no  advantage  can  be  taken  of  the 
mistake  in  the  title  of  the  declaration.  Rhodes  v.  Gibbs,  Surrey 
Sum.  Ass.  1804,  Heath  J.     5  Esp.  N.  P.  C.  1 63. 
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A.  agreed  to  deliver  to  B.  100  bags  of  hops  at  a  certain 
price  per  cwt  by  a  certain  time*.  A.  having  delivered  twelve 
bags  before  the  stipulated  time,  and  demanded  payment, 
which  was  refused,  immediately  commenced  an  action  for 
the  price  of  the  bags  delivered.  It  was  holden,  that  as  the 
contract  was  entire  and  could  not  be  split,  the  plaintiff  was 
not  entitled  to  bring  an  action,  until  the  whole  quantity 
was  delivered,  or  until  the  time  for  delivering  the  whole 
had  arrived. 

A  collateral  undertaking  must  be  declared  on  specially ; 
as  where  B.  undertook  in  writing  to  A.  to  answer  for  the 
payment  of  certain  goods  to  be  sent  by  him  to  C,  it  was 
holdenf,  that  A.  could  not  maintain  an  indebitatus  assump- 
sit against  B.  for  the  price  of  the  goods  sent  to  C. ;  but  that 
he  ought  to  have  declared  specially  on  the  guaranty. 

The  general  indebitatus  assumpsit  for  money  paid,  and 
for  money  had  and  received,,  being  those  forms  of  action 
which  are  of  more  extensive  application  than  any  other 
known  in  the  law,  I  shall  proceed  to  inquire  in  what  cases 
they  may  be  brought,  beginning  with  the  indebitatus  as- 
sumpsit for  money  paid. 

Of  the  Indebitatus  Assumpsit  for  Money  />aW.-— Where  a 
person  has  laid  out  his  own  money  for  the  use  of  another, 
either  with  the  express  or  implied  consent  of  such  other 
person,  the  law  implies  a  promise  of  repayment,  for  a  breach 
of  which  an  indebitatus  assumpsit  for  money  paid,  laid  out, 
arjd  expended,  may  be  maintained. 

As  where  one  person  is  surety  for  another,  and  compel- 
lable to  pay  the  whole  debt*,  and  the  surety  is  called  upon 
to  pay,  it  is  money  paid  to  the  use  of  the  principal  debtor, 
arid  may  be  recovered  against  him  in  an  action  for  money 
paid,  even  though  the  surety  did  not  pay  the  debt  by  the  de- 
sire of  the  principal  (97). 

c  Waddington  ▼.  Oliver,  4  Bos.  &  Pal.    f  Mines  v.  Sculthorpe,  s  Camp.  N.  P. 
N.  R.  61.  C.  215. 

g  Per  Keoyou,  C.  J.  s  T.  R.  310. 


(27)  Upon  this  subject,  Buller  J.  in  Toussaint  v.  Marti onant, 
S  T.  R.  105.  observed,  that  "  in  ancient  times  an  action  could  not 
"  be  maintained  at  law,  where  a  surety  had  paid  the  debt  of  his 
"  principal ;  and  the  first  case,  in  which  the  plaintiff  succeeded, 
"  was  before  Gould  J.  at  Dorchester,. which  was  decided  on  equi- 
"  table  grounds." 

Although  the  preceding  observation  has  been  cited  without  re- 
mark, in  a  modern  case,  by  a  truly  learned  and  most  accurate  judge 
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-..*.*    60  where  two  persons  are  sureties  for  another1,  and  the 
t-  obligee  compels  one  of  the  sureties  to  pay  the  whole  debt, 
1  '  such  surety  may  maintain  au  action  against  his  co-surety, 
1       and  thereby  compel  him  to  contribute  his  proportion  to- 
wards the  payment  of  the  debt.    N.  In  such  case,  it  does  not 
-  %  appear  to  be  necessary ,  that  the  insolvency  of  the  principal 
k  7      debtor  should  be  proved. 

w  t  *  But  where  it  appeared  that  one  of  two  sureties  had  been 
'  prevailed  on  to  become  a  surety  at  the  instance  of  the  other1, 
and  the  other  had  been  compelled  to  pay  the  debt;  Lord 
Kenyon  would  not  permit  him  to  call  on  hi?  co-surety  foj 
contribution,  more  especially  as  he  had  taken  a  bill  of  sale 
from  the  principal  debtor  in  order  to  protect  himself. 

'-  J        '     This  action  may  be  maintained  by  the  bail  against  their 

priucipalk,  for  the  recovery  of  such  sums  of  money,  as  they, 

. .  frpm  their  situation  as  bail,  and  in  order  to  secure  them- 

/     selves,  have  been  fairly  andj  necessarily  obliged  to  expend. 

The  bail  may  surrender  their  principal  in  their  own  dis- 

;      charge,  and  for  their  own  security;   consequently,  if  the 

principal  absconds,  and  the  bail  incur  expenses  in  sending 

)    »      after  him  and  securing  him,  in  order  that  he  may  be  sur- 

•  rendered,  such  expenses  may  be  recovered  in  this  action 

against  the  principal. 

/  -'    -      h  Admitted  in  Cowell  t.  Edwards,  8    i  Turner  v.  Davie*,  2  E*p.  N.  P.  G. 
Boa.  &  Pal.  £68.  and  by  Ld.  Kenyon,        478. 
C.  J.  in  the  following  case.  k  Fisher  v.  Fellows,  5  Esp.  N.  P.  €. 

171.  * 


no*  on  the  bench,  viz.  by  Mr.  J.  Lawrence,  in  Cowley  v.  Dunlop, 
7  T.  R.  568,  I  am  inclined  to.  think  that  the  position  is  not  strictly 
correct*.  From  a  MS.  note  in  my  possession,  the  same  doctrine  ap- 
pears to  have  been  Laid  down  by  Lord  Mansfield  C.  J.  in  the  year 
I7579  six  years  before  Sir  H.  Gould  was  appointed  a  judge  of  the 
Court  of  Common  Pleas.  The  case  alluded  to  was  that  of  Decker 
v.  Pope,  London  Sittings,  9th  July,  1757.  It  was  an  action  brought 
by  an  administrator  de  bonis  non  of  a  surety,  who,  at  defendant's 
request,  had  joined  with  another  friend  of  defendant's  in  giving 
bond  for  the  payment  of  the  price  of  some  goods  that  were  sold  to 
defendant;  and  the  surety  having  been  obliged  to  pay  the  money* 
the  administrator  declared  against  defendant  for  so  much  money 
paid  to  his  use;  Lord  Mansfield  directed  the  jury  to  find  for  the 
plaintiff;  observing,  that  where  a  debtor  desires  another  person  to 
be  bound  with  him  or  for  him,  and  the  surety  is  afterwards  obliged 
to  pay  the  debt,  this  is  a  sufficient  consideration  to  raise  a  promise 
in  law,  and  to  charge  the  principal  in  an  action  for  money  paid  t<> 
fris  use.  He  added,  that  he  had  conferred  with  most  of  the  judges 
upon  it,  and  they  agreed  in  that  opinion. 
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So  where  A.,  B.,  and  C.  were  .lessees  of  certain  premises 
by  deed  from  D.1,  to  whom  they  covenanted  to  pay  the  rent, 
and  B,  andC.  assigned  their  interest  to  A.,  subsequent  to 
which  assignment,  and  with  full  knowledge  whereof,  the 
plaintiff  put  his  goods  on  the  premises,  under  the  care  of 
A.,  where  they  were  taken  as  a  distress  by  D.  for  reot 
arrear,  and  the  plaintiff,  in  order  to  redeem  his  goods,  was 
obliged  to  pay  the  rent  due,  taking  at  the  time  a  receipt 
from  D.'s  attorney  as  for  so  much  received  on  account  of  A.f 
B.,  and  C. ;  it  was  holden,  that  the  plaintiff  might  maintain 
^n  action  for  money  paid  against  A.,  B.,  and  C,  on  the 
.ground  that  the  three  defendants  were  liable  to  the  land- 
lord for  the  rent  in  the  first  instance,  and  as,  by  the  payment 
made  by  the  plaintiff,  all  the  three  were  released  from  the 
demand  of  the  rent,  and  as  such  payment  was  not  a  volun- 
tary but  a  compulsory  payment,  because  the  plaintiff  could 
not  have  relieved  himself  from  the  distress,  under  these 
circumstances  the  law  would  imply  a  promise  by  the  three 
defendants  to  repay  the  plaintiff. 

In  the  preceding  case  it  will  be  observed  that  the  money 
paid  was  the  plaintiff's  money111;  this  is  requisite  for  the 
maintenance  of  the  action ;  for  where  A.  let  a  house  to  B», 
which  B.  underlet  to  C,  and  A.  distrained  the  goods  of  C. 
for  rent  due  from.B.,  which  goods  were  afterwards  sold  by- 
virtue  of  the  stat.  2W.&  M.  sess.  2.  c.  5.  s.  2,  and  the  money 
arising  from  the  sale  paid  over  by  the  auctioneer  to  A. ;  it 
was  holden  that  C.  could  not  maintain  an  action  against  B. 
for  money  paid  to  bis  use,  because  the  money  in  question 
never  was  the  money  of  C.  but  the  money  of  the  landlord ; 
for  the  moment  the  goods  were  converted  into  money,  that 
money  became  an  executed  satisfaction  in  the  landlord  for 
the  rent  arrear;  and  C.  the  tenant  was  only  interested  in 
the  surplus  proceeds,  if  any,  of  the  goods. 

It  is  observable,  that  the  mere  circumstance  of  one  per- 
son having  received  an  advantage  from  the  payment  of  money 
by  another,  is  not  sufficient  to  raise  an  assumpsit  against 
the  former;  the  consent  of  the  party,  either  express  or 
implied,  is  essentially  necessary  to  the  support  of  the 
action. 

In  an  action  for  tnoney  paid",  laid  out,  and  expended  by 
the  plaintiffs  to  the  use  of  the  defendants,  it  appeared  that 

1  Exallfr.  Partridge  and  others,  8  T.  R.    n  Stokes  and  another,  Overseers  of  St. 

30S .  Vedaat's,  t.  Lewis  and  another  ,Orer- 

jd  Moore  r.  Prifce,  1 1  East,  5*.  seers  of  Sit.  Michael  le  Qnera,  Loav 

don*    lT.  R.  go. 
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by  fttat  99  &  23  Car.  9.  c.  1 1.  the  parishes  of  St  V edast's 
and  St.  Michael  le  Quern  were  united ;  and  that,  since  that 
time,  one  set  of  officers  had  served  for  the  two  parishes,  the 
election  of  whom  had  always  been  made  at  a  joint  vestry; 
that  only  nine  vacancies  in  the  office  of  sexton  had  hap* 
pfefted  since,  all  which  had  been  filled  up  agreeably  to  this 
custom;  that  in  the  year  1750  the  sexton's  salary  was  fixed 
at  901.  per  annum,  which  was  agreed  to  be  paid  equally 
by  both  parishes ;  that  the  overseers  of  St.  V  edast's  had 
paid  the  sexton  who  was  last  chosen  the  whole  sum,  to 
recover  a  moiety  of  which  this  action  was  brought  The 
defence  set  up  was,  that  the  last  election  of  a  sexton  was 
not  a  joint  one,  and  that  the  parish  of  St.  Michael  claimed 
ft  right  of  choosing  a  separate  sexton  for  themselves,  of 
which  they  had  given  notice  to  the  other  parish.  Lord 
Mansfield  C.  J.  This  action  must  be  grounded  either  on  an 
express  or  implied  consent ;  but  here  is  neither.  Buller  J. 
If  this  were  held  to  be  a  joint  obligation,  it  would  be  say- 
ing, that  the  sexton  might  bring  his  action  against  one  of 
the  parishes  for  the  whole  sum,  which  is  not  the  case. 

In  like  manner  it  was  holden,  that  a  broker*  (who  had 
contracted  with  third  persons  for  the  sale  of  stock  at  a 
ftiture  day  by  the  authority  of  his  principal,  but  without 
disclosing  the  name  of  his  principal,  who  afterwards  in 
consequence  of  the  rise  of  the  stocks  refused  to  make  good 
bit  bargain)  could  not,  by  paying  the  difference  to  the  per- 
sons to  whom  the  stock  had  been  sold,  maintain  an  action 
for  money  paid  on  an  implied  assumpsit  against  his  princi- 
pal for  the  amount 

If  an  auctioneer  is  employed  to  sell  an  estate  by  auction*, 
and  he  undertakes  to  conduct  the  auction  so  as  to  avoid 
incurring  the  duty  if  the  estate  is  not  sold,  but  through 
mistake  transacts  the  business  so  that  the  duty  attaches, 
which  he  is  obliged  to  pay,  the  law  will  not  raise  an  implied 
promise  on  the  part  or  the  employer  to  reimburse  the 
auctioneer  the  money  paid  for  the  duty,  which  has  been 
tfatfs  incurred  through  his  own  blunder. 

Aft  officer  guilty  of  a  breach  of  duty  cannot  recover  money 
which  he  has  paid  in  consequence  of  it,  though  for  the 
benefit  of  the  defendant*. 

If  A.  recover  in  an  action  founded  on  tort  against  B.  and 
C.%  and  levy  the  whole  damages  on  B.,  B.  cannot  maintain 

*  €hiM  ▼.  Htarley,  s  T.  R.  Sto.  q  Pitcher  w.  Bailey,  S  East,  171 . 

p  Capp  ▼.  Tophaa,  6  East,3<p.  r  Merryweather  v.  Nixan,  8T.  R.  186. 
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an  action  against  C.  upon  an  implied  assumpsit  for  a  reim- 
bursement of  a  moiety;  for  a  contribution  cannot  be  claimed 
as  between  joint  wrong-doers  (98)  • 

A.  having  recovered  a  judgment  against  a  trade**,  aad 
taken  out. execution,  a  levy  was  made  on  the  goods  of  the 
trader,  but  after  he  had  committed  an  act  of  bankruptcy 
and  the  money  levied  was  paid  over  to  A.  An  action  of 
trover  was  afterwards  brought  by  the  assignees  against  A., 
the  sheriff,  and  the  bailiff',  in  which  damages  were  recovered; 
and  these  damages,  together  with  the  costs,  were  paid  by 
the  bailiff:  it  was  holden,  that  there  was  no  implied  promise 
on  the  part  of  A.  to  indemnify  the  bailiff,  or  to  contribute 
to  the  damages  and  costs  in  the  action  of  trover;  but  that 
the  bailiff  might,  in  an  action  for  money  had  and  received, 
recover  the  levy-money,  being  motiey  paid  under  a  mistake 
to  A.  and  the  bailiff  being  answerable  for  it  to  the  assignee*. 

In  a  case  where  there  were  three  assignees  of  a  bankrupt's 
estate  who  had  acted  in  the  commission,  and  two  of  mem 
paid  the  solicitor's  billc,  it  was  holden  that  the  two  could 
not  maintain  a  joint  action  against  the  third  for  contribu- 
tion, but  that  each  ought  to  bring  a  separate  action.  So 
where  three  had  entered  into  a  joint  and  several  bond  of 
indemnity  to  a  sheriff",  for  the  protection  of  their  separate 
interests,  and  the  sheriff  had  compelled  two  of  them  to  pay 
the  whole  sum,  it  was  holden  that  they  could  not  maintain 
a  joint  action  against  the  third  for  contribution. 

Of  the  Indebitatus  Assumpsit  for  Money  had  and  received. 
— The  action  for  money  had  and  received  is  founded  on  all 
the  equitable  circumstances  of  the  case  between  the  parties ; 
and,  consequently,  in  order  to  recover  in  this  form  oiactiod, 
the  plaintiff  must  shew  that  he  has  equity  and  conscience 
on  his  side.  From  the  following  positions  it  maybe  col- 
lected in  what  cases  this  action  may  be  maintained. 

1.  If  I  pay  money  to  a  person  who  claims  an  authority 


s  Wilton  t.  Milner,  aCaap.  N.  P.  €•    t  Brand  sad  another  v.  Bootoott,   3 
452.  Bos.  &  Pul.  235. 

«  Kelhy  v.Vernon,  5  E«p.N.  P.  C.  194. 


(29)  A  different  rule  holds  in  the  case  of  a  jointiudgmeat  against 
several  defendants  iu  an  action  of  assumpsit.  Per  Lord  Kenjon 
C.  J.  S.  C.  So  an  action  of  assumpsit  lies  by  a  ship  owner  to 
recover  from  the  owner  of  the  cargo,  his  proportion  of  a  general 
average  loss  incurred  by  sacrificing  the  tackle  belonging  tq  a  ship 
on  an  extraordinary  emergency  for  the  benefit  of  the  whole  con- 
cern.    Birkiey  v.  Presgrave,  1  East's  R.  220. 


*, 
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to  receive  it,  but  really  has  not  any  such  an  authority*,  and 
afterwards  I  am  compelled  to  pay  it  again  to  the  person 
lawfully  entitled  to  receive  it,  an  action  for  money  had  and 
received  will  lie  against  the  person  unjustly  receiving  the 
money  (90). 

4.  Where  a  person  has  usurped  an  office  belonging  to 
another?,  and  taken  the  known  and  accustomed  fees  of 
office,  an  action  for  money  had  and  received  will  lie  at  the 
suit  of  the  party  really  entitled  to  the  office  against  the  in- 
truder for  tne  recovery  of  such  fees. 

Hence  this  action  is  frequently  brought,  in  the  place  of 
an  assize,  to  try  the  right  to  offices*.  Ft  must  be  observed, 
however,  that  this  action  will  not  lie  to  recover  gratuitous 
donations  given  to  the  intruder,  as  money  given  by  strangers 
for  shewing  a  church;  for  an  assize  will  not  lie  for  a 
gratuity. 

^n  action  for  money  had  and  received*  does  not  lie  by  the 
nominee  of  a  perpetual  curacy  for  the  profits  thereof,  until 
he  has  obtained  the  bishop's  licence ;  for,  in  curacies,  the 
party  is  not  in  possession,  until  licence.  But,  in  the  case  of 
a  donative,  the  party  is  in  full  possession  immediately  on 
the  nomination;  and,  consequently,  if  any  other  person 
takes  the  rents  and  profits,  he  may  maintain  an  action  for 
money  had  and  received*.  / 

3.  Where  money,  to  which  there  was  not  any  ground  of 
claim  in  conscience,  has  been-  paid  under  a  mistake,  the 
party  may  recover  it  back  again  in  an  action  for  money  had 
and  received; 

As  where  A.9  who  was  indebted  to  the  estate  of  B.  a 
bankrupt,  paid  the  debt  to  his  assignees  without  setting-off, 
as  he  was  entitled  to  do,  a  sum  of  money  due  to  himself 
from  the  bankrupt,  it  was  holden,  that  A.  might  recover 

x  Bonnell  r.  Fonke,  9  Sid.  4.  See  pott,    a  Powell  v.  Milbank,  M.  19.  Geo.  3. 
.   pare  81,  Cripps  ▼.  Reade.  B.  R.  l  T.  R.  399.  n.  9  Bl.  R.  851. 

y  Am  v.  Stakdey,  9  Mod.  sSo.  S.  C. 

££oyterv.  Dodoworth,6  TR,  6ti.       b  Per  Ashtrant  J.  in  The  King  y.  Bi- 

•hop  of  Chester,  1 T.  R.  403. 
c  Bize  t.  DickMon,  1  T.  R.  985. 


^-**»»**i 


(29)  If  A.  he  indebted  to  B«,  and  pay  such  3ebt  to  the  attorney 
of  a  person  suing  A.  in  B.*s  name,  but  without  B«'s  authority, 
B.  may,  notwithstanding)  recover  the  debt  in  an  action  against 
A.*  whose  remedy  is  against  the  attorney,  although  the  attorney 
was  deceived  by  a  counterfeited  warrant  of  attorney.  Robson  v. 
Eaton,  ]  T.  R.  62. 
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the  money,  which  he  had  neglected  to  set  off,  in  an  action 
for  money  had  and  received  against  the  assignees.  So  where 
an  action  was  brought  against  a  person  upon  a  groundless 
demand*,  and  the  cause  was  compromised  by  the  payment 
of  the  money  demanded,  it  was  holden,  that  money  had 
and  received  would  lie  for  the  recovery  of  the  sum  so  paid. 
But  where  money  has  been  paid  under  the  compulsion  of 
legal  process  in  an  action,-  which  the  party  might  have  de- 
fended successfully  if  he  had  beven  prepared  with .  his  evi- 
dence, this  money  cannot  be  recovered,  in  an  action  for  money 
had  and  received ;  although  such  evidence  be  produced  at 
the  trial  of  the  second  action  as  shews,  that  the  other  party 
was  not  entitled  to  recover  it  in  the  first 

The  defendant  had  brought  an  action  against  the  present 
plaintiff  for  goods  sold0,  for  which  the  plaintiff  had  before 
paid  and  obtained  the  defendant's  receipt,  but  not  being  able 
to  find  the  receipt  at  that  time,  and  having  no  other  proof 
of  the  payment,  he  could  not  defend  the  action,  but  was 
obliged  to  submit  and  pay  the  money  again,  and  gave  a 
cognovit  for  the  costs.  The  plaintiff  afterwards  found  the 
receipt,  and  brought  an  action  for  money  had  and  received 
in  order  to  recover  back  the  amount  of  the  sum  so  wrong- 
folly  enforced  in  payment  But  Kenyon  C.  J.  was  of 
opinion,  that,  after  the  money  had  been  paid  under  legal 
process ,  it  could  not  be  recovered  back  again,  however  un- 
conscientiously  retained  by  the  defendant,  though  the  case 
of  Moses  v.  Macferlan,  8  Burr.  1009.  (30)  was  referred  to; 
and  thereupon  the  plaintiff  was  nonsuited.  On  a  motion  U> 
•et  aside  the  nonsuit,  Lord  Kenyon  said,  that  after  reco- 
very by  process  of  lav  there  must  be  an  end  of  litigation, 

4  Cobdeu  ▼.  Keurick,  4  T.  R.  432.  in       e  Marriott  v.  Hampton,  7  T.  £.  sty. 

MOtft. 


(30)  Macferlan  sued  Moses,  in  the  Court  of  Conscience*  as 
indorserofa  small  bill  of  exchange,  and  recovered  against  him' 
there,  in  breach  of  an  agreement  in  writing  between  them,  that 
Moses  should  not  be  liable  nor  prejudiced  by  reason  of  his  indorse- 
ment. Moses  paid  the  money  and  brought  an  action  in  the 
King's  Beach  to  recover .  it  bask,  .as  money  had  and  recsivad  to 
his  use;  and  it  was. holden  that  the  action  might  be  maintained. 
See  the  judicious  remarks  of  Eyre  C.  J.  on  this  esse  in  Philips 
v.  Hunter,  2  H.  Bl.  414.  and  the  pointed  observation  with  whiqh 
be  concluded  those  remarks  :  **  1  believe  tHat  judgment  (the  jndg* 
44  meat  in  Moses  v.  Macferlan)  did  not  satisfy  Westminster  Hall 
"  at  the  time:  I  never  could  subscribe'to-  it ;  it  seemed  td  me  to 
*'  unsettle  foundations." 
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otherwise  there  would  not  be  any  security  for  any  person. 
He  could  not  consent  therefore  to  grant  a  rale  to  shew  cause, 
lest  it  should  seem  to  imply  a  doubt  And  Grose  J.  said, 
that  it  would  tend  to  encourage  the  greatest  negligence,  if 
the  court  were  to  open  a  door  to  parties  to  try  their  causes 
again,  because  they  were  not  properly  prepared  the  first 
time  with  their  evidence*    Rule  refused  (Si). 

Where  a  party  pays  money  to  another  voluntarily,  with 
full  knowledge,  or  full  means  of  knowledge,  of  all  the  (acts 
of  the  case  (32),  the  party  so  paying  cannot  recover  it  back 
again  on  account  of  his  ignorance  of  the  law : 

As  where  an  underwriter  of  a  policy  of  insurance  upon  a 
ship  having  paid  the  amount  of  the  insurance',  as  for  a  loss 
by  capture,  sought  to  recover  it,  on  the  ground  that  the  as- 
sured had  not  at  the  time  of  effecting  the  insurance  disclosed 
to  the  underwriter  a  material  letter  respecting  the  time  at 
which  the  ship  sailed;  but,  it  being  proved,  that,  before  thft 
loss  on  the  policy  was  adjusted,  all  the  papers,  including  the 
letter  in  question,  had  been  laid  before  the  underwriter,  it 
was  holden,  that  he  could  not  recover ;  for  every  man  must 
be  taken  to  be  cognizant  of  the  law  (33). 

f  Bilbie  v.  Lumley,  a  East's  R.  4G9.        thian  v.  Henderson,  D.  P.  3  Bos.  k 
recognised  by  Lawrence  J.  in  Lo-        Pal.  590. 


(31)  In  Barbonev.  Brent  in  Chanc.  Trin.T.  1683, 1  Vera,  176. 
a  bill  was  filed  for  an  account,  stating,  that  the  ptain tiff  had  bought 
goods  of  the  defendant,  and  had  paid  him  money  in  part  of  satis- 
faction* but  the  plaintiff  having  lost  the  receipt,  the  defendant  had 
recovered  the  whole  value  at  law :  demurrer,  because  it  appeared 
of  plaintiff's  own  shewing  that  the  defendant  had  recovered  at  law. 
For  the  plaintiff  it  was  insisted,  that  the  case  stated  in  the  bill  be- 
ing by  the  demurrer  admitted  to  be  true,  the  plaintiff  as  to  the  mo- 
ney overpaid  ought  to  be  relieved  in  equity »  Demurrer  allowed ; 
and  per  North  Ld.  Keeper,  if  A.  pays  money  in  part  of  satis&c- 
tiaa,  and  afterwards  the  whole  value  of  the  goods  is  recovered 
against  A.  at  law,  the  money  so  paid  becomes  money  received  to 
the  use  of  the  person  who  paid  it,  and  he  may  recover  it  in  an  action 
at  raw. 

(32)  «•  Where  a  payment  has  been  made,  not  with  full  know- 
ledge of  the  facts,  but  only  under  a  blind  suspiciouof  the  case,  and 
it  is  found  to  have  been  paid  unjustly,  the  party  paying  may  reco- 
ver it  back  again."  P*r  A*hhurst  J.  in  Chatfield  v.  Paxton,  2 
East's  R.  471.  n. 

(33)  The  defendant  being  tenant  to  the  plaintiff  of  certain  rooms 
at  the  yearly  rent  of  twenty  guineas,  the  plaintiff,  at  the  expiration 
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The  same  principle  was  recognised  in  Stevens  v.  Lynch, 
19  East,  38-  There  the  drawer  of  a  bill  of  exchange,  with 
full  knowledge  of  time  having  been  given  to  the  acceptor, 
upon  a  supposition  that  he  (the  drawer)  remained  liable, 
three  months  after  the  bill  became  due,  promised  the  holder 
that  he  would  pay  the  bilk,  if  the  acceptor  did  not;  it  was 
holden,  that  the  drawer  was  bound  by  this  promise,  and 
could  pot  avail  himself  of  his  ignorance  of  the  law  at  the 
time  when  he  made  the  promise. 

Money  due  in  point  of  honour  or  conscience,  though  a 
person  is  not  compellable  to  pay  it,  yet,  if  paid,  shall  not  be 
recovered.    Farmer  v.  Arundel,  2  Bl.  R.  884, 

4.  Where  money  has  been  paid  without  consideration,  or 
on  a  consideration  which  fails,  an  action  for  money  had  and 
received  will  lie  for  the  recovery  of  it. 

The  plaintiff  had  insured  several  numbers  in  the  lottery*, 


f  Jaqacs  v.  Golightly,  ft  Bl.  R.  1073. 


of  the  year,  insisted  on  being  paid  twenty-fire  guineas,  and  threat- 
ened to  distrain  if  it  was  not  paid.     The  defendant,  in  consequence 
of  the  threat  paid  the  larger  sum,  and  an  action  having  been  brought 
by  the  plaintiff  against  the  defendant  for  another  demand,  the  de- 
fendant insisted  on  setting  off  the  five  guineas  which  he  had  paid 
under  the  threat  of  distress,  as  having  been  paid  by  com  pu  lei  on, 
and  in  his  own  wrong.     But  Lord  Kenyon  C.  J.  was  of  opinion, 
that  this  could  not  be  deemed  a  payment  by  compulsion,  as  the  de- 
fendant might,  by  a  replevin,  have  defended  himself  against  the 
distress.     Knibbs  v.  Hall,  1  Esp.  N.  P.  C.  84.  cited  by  Lawrence 
J.  in  Lothian  v.  Henderson,  3  Bos.  and  Pul.  520.    So  where  a 
party,  sued  on  a  claim  which  he  knows  to  be  unfounded,  pays  it; 
although  at  the  time  of  payment  he  protests  against  it,  and  declares 
his  intention  to  bring  an  action  to  recover  back  the  money  so  paid, 
yet  no  action  will  lie;  for  he  ought  to  have  defended  the  action 
brought  against  him.     Brown  v.  M'Kinally,  I  Esp.  N.  P.  C.  279. 
Ld.  Kenyon  C.  J.     See  also  Cartw right  v.   Rowley,  2  Enp.  N.  P. 
C.  723.     It  was  agreed  between  A.  and  B.,  that  A.  for  a  certain 
commission  should  nhip  a  cargo  of  wheat  of  a  specific  quality,  at  a 
foreign  port,  for  B.  in  Eugland.     The  wheat  upon  its  arrival  hav- 
ing been  found  to  be  of  an  inferior  quality,  B.  brought  an  action 
against  A.  for  a  breach  of  the  agreement,  and  recovered  damages. 
A.  afterwards  brought  an  action  against  B.  for  the  commission;  but 
it  was  holden,  that  A.  could  not  recover;  Lord  Ellenborough  C.J. 
observing,  that  the  facts  which  he  relied  on  in  this  action  might 
have  been  given  in  evidence  to  reduce  the  damages  when  he  was 
defendant;  and  that  he  considered  the  account  as  closed  between 
the  parties  by  the  former  verdict.     Kist  v.  Atkiusou,  2  Camp*  N. 
P.  C.  69. 
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at  the  office  of  the  defendant,  for  which  he  had  paid  in  pre- 
miums a  considerable  sum  of  money.  The  defendant,  bar- 
ing refused  to  pay  the  sums  insured  upon  some  of  the 
chances  which  had  terminated  in  farour  of  the  plaintiff,  he 
brought  an  action  for  money  hid  and  received  against  the 
defendant,  in  order  to  recover  the  premiums;  it  was  holden 
that  the  action  would  well  lie,  although  it  was  objected, 
that  the  contract  was  illegal  by  the  stat  14 Geo.  3.  c.  70.  and 
the  plaintiff  particeps  criminis;  Blackstone  J.  observing,  that 
on  tpe  part  of  the  insured  the  contract  on  which  he  had  paid 
his  money  was  not  criminal,  but  merely  void,  and  tlierefore 
hating  advanced  his  money  without  any  consideration,  be  was 
entitled  to  recover  it  back. 

On  the  authority  of  the  preceding  case,  the  same  point 
was  ruled  in  Jaques  v.  Withy,  1  H.  Bl.  (id.  See  Clarke  v. 
Sheef  Cowp.  197*  and  post,  under  the  sixth  rule. 

The  deeds  for  securing  an  annuity  were  set  aside  for  an 
informality  iu  registering  the  memorial*;  it  was  holden,  that 
money  paid  to  the  grantor,  as  the  consideration  of  the  an- 
nuity might  be  recovered  in  an  action  for  money  had  and 
received  (34). 

So  where  a  deed,  a  bond,  and  warrant  of  attorney  (upon 
which  judgment  had  been  entered1)  had  been  given  for  se- 
curing an  annuity,  and  on  the  application  of  the  grantor  to 
the  Court  of  King's  Bench,  the  judgment  was  set  aside,  and 
the  warrant  of  attorney  directed  to  be  delivered  up  to  be 
cancelled,  because  the  latter  instrument  was  improperly  de- 
scribed in  the  memorial,  but  no  order  was  maae  as  to  the 
deed  or  bond,  which  remained  uncancelled;  it  was  holden, 
that  the  grantee  might  recover  back  the  consideration  in  an 
action  for  money  had  and  received,  on  the  ground  that  he 
had  contracted  for  one  entire  assurance,  consisting  of  seve- 
ral securities,  and  that  he  had  a  right  to  have  the  assurance 
entire,  or  to  have  back  his  money,  and  the  defendant  having 
taken  away  one  of  the  securities,  the  consideration  for  the 
money  had  failed. 

It  will  be  proper  to  remark  here,  that,  in  cases  of  this 
kindk,  the  action  for  money  had  and  received  will  not  lie 

k  Shove  v.  Webb,  i  T.  R.  733.    See    i   Scurfield  ▼.  Gowland,  6  East's  R. 
■tat.  17  Geo.  3.0.  30.  annuity  act.  241. 

k  Stratton  t.  Rastall,  2  T.  R.  366. 

{34)  In  this  action  the  grantor  may  set  off  the  payments  made  in 
respect  of  the  annuity,  und  for  more  than  six  year*,  unless  the 

Elaintiff  reply  the  statute  of  limitations.    Hicks  v.  Hicks,  3  East** 
{.16. 
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against  a  mere  surety,  who  has  not  actually  received  any  part 
of  the  consideration,  although  he  has  joined  with  the  gran* 
tor  in  signing  a  receipt  for  it. 

A  lease  was  sold  to  the  plaintiff  hy  defendant  as  admin  is-* 
trator1,  without  any  regular  assignment,  or  other  convey-  - 
ance ;  hot,  at  the  time  of  sale,  the  defendant  said,  that  the 
premises  were  his  property,  to  do  as  he  liked  with,  and  if 
any  thing  happened,  he  would  see  the  plaintiff  righted.  Af- 
terwards, the  defendant's  letters  of  administration  were  re* 
pealed,  and  the  plaintiff  was  turned  out  of  possession  by  a 
recovery  in  ejectment  at  the  suit  of  the  new  administrator: 
whereupon  the  plaintiff  brought  an  action  for  money  had  and 
received,  against  the  defendant,  to  recover  the  consideration 

Eaid  for  the  lease ;  and  it  was  holden,  that  it  would  well  lie; 
ord  Ketiyou  C.  J.  observing,  that  he  did  not  wish  to  dis- 
turb the  rule  of  cuoeat  emptor,  adopted  in  Bree  v.Holbeachmf 
and  in  other  cases,  where  a  regular  conveyance  was  made, 
to  which  other  covenants  ought  not  to  be  added;  for  in 
general  the  seller  covenanted  for  his  own  acts,  and  for  those 
of  his  ancestors  only,  in  which  respect  the  case  of  a  mort- 
gage differed  from  it,  as  a  mortgagor  covenanted,  that  at  all 
events  he  has  a  good  title;  but  here  the  whole  passed  by 
parol,  and  it  proceeded  on  a  misapprehension  by  both  par- 
ties, that  the  defendant  was  the  legal  administrator  of  the 
lessee,  though  it  turned  out  afterwards  that  he  was  not  As, 
therefore,  the  money  was  paid  under  a  mistake,  he  thought 
that  an  action  for  money  had  and  received  would  lie  to  re- 
cover it  back;  in  the  case  cited  (Bree  v.  Hoi  beach)  no  ac- 
tion at  all  could  have  been  maintained  (35). 

1  Cripps  t.  Reade,  6  T.  R.  606.  m  Don;.  65*4. 


(35)  So  where  defendant,  who  was  in  possession  of  the  premises, 
of  which  he  had  been  tenant  under  a  lease  from  a  tenant  for  life, 
then  dead,  sold  the  plaintiff  the  lease,  pretending  that  it  was  a  good 
leave  for  seven  years,  and  shortly  afterwards  the  plaintiff  was  ejected, 
it  was  holden  by  Lawrence  J.  on  the  authority  of  Qripps  v.  Keade, 
that  the  plaintiff  might  recover  the  consideration  paid  for  the  lease 
in  au  action  for  money  had  and  received.  Matthews  v.  Hollings* 
Salop  Summer  Assizes,  1801.  Woodfall's  Landlord  and  Tenant, 
*d  edit.  p.  35. 

Where  money  is  paid,  and  the  thing  contracted  for  not  delivered, 
it  is  money  had  and  received  to  the  use  of  the  party  who  has  paid 
it.    Anon,  per  King  C.  J.  Str.  407* 

A.  paid  fi.  a  sum  of  money  for  a  bill  of  exchange  on  a  banker, 
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5.  If  du  undue  advantage  be  taken  of  a  person's  situation, 
and  money  obtained  from  him  by  compulsion,  such  money 
may  be  recovered  in  an  action  for  money  had  and  re* 
ceived. 

The  plaintiff  having  in  the  month  of  August  pawned  some 
goods  with  the  defendant  for  SOI.11,  without  making  any 
agreement  for  interest,  went  in  the  October  foHowing  to  re- 
deem thera,  when  the  defendant,  insisting  on  having  101.  as 
interest  for  the^20l.  the  plaintiff  tendered*  him  the  SOI.  and 
41.  for  interest," knowing  the  same  to  be  more  than  the  le- 
gal interest  amounted  to;  the  defendant  still  insisted  on 
having  101.  as  interest,  whereupon  the  plaintiff,  finding  that 
he  could  not  otherwise  get  his  goods  back,  paid  the  defen- 
dant the  sum  which  he  demanded,  and  brought  an  action 
for  the  surplus  beyond  the  legal  interest,  as  money  had  and 
received  to  his  use;  the  court  held,  that  the  action  would 
well  lie,  for  it  was  a  payment  by  compulsion  (36),  and  the 
plaintiff  might  have  bad  such  an  immediate  want  of  his 
goods  that  an  action  of  trover  would  not  have  answered  his 
purpose,  and  the  rule  volenti  nonjit  injuria  holds  only  where 
the  party  has  a  freedom  of  exercising  his  will. 

Case  for  money  had  and  received  by  defendant  for  plain* 
tiff's  use* :— On  the  trial  it  appeared  that  the  plaintiff  had 
purchased  of  one  Sansom  a  copyhold  estate  in  Patingham, 
which  was  defendant's  manor.  The  estate  was  let  at  a  gross 
rent  of  601.  per  dnnum*,  landlord  paying  land-tax,  chief  rent, 
&c  Plaintiff  applied  at  the  next  manor  court  to  be  admitted, 
and  tendered  1201.  for  the  Gne  (two  years'  rent),  saying,  that 

n  Attley  v.  Reynolds,  8tr.  915.  p  Leake  v.  Lord  Pigot,  Stafford  Sum- 

o  See  Fitsroy  v.  Gwillim,  1  T.  R.  159.  xner  Assizes,  1769,  MSS. 

as  to  the  necessity  of  a  tender  of  the  q  It  was  proved  by  a  surveyor  to  be 

money  really  advanced.  about  the  value  of  60I.  per  annum. 


who  broke  before  it  could  be  tendered,  it  was  holden,  that  A.  might 
recover  back  the  money  in  an  action  for  money  had  and  received* 
Bull.  N.P.13L 

(36)  "  For  nothing  having  been  said  at  the  time  when  the  mo* 
**  ney  was  lent,  as  to  the  quantum  of  interest  which  should  be  paid 
"  for  the  loan  of  it,  the  law  must  determine  that  matter :  and  the 
"  broker  having  possessed  himself  of  the  pawn,  upon  the  implied 
"  contract  to  restore  it  upon  the  principal  and  legal  interest  being 
"  tendered,  the  increase  of  the  demand  beyond  what  he  most  be 
"  supposed  to  have  contracted  for,  and  what  the  law  prescribe*,  is  a 
"  fraud;  and  the  detention  of  the  pledge,  until  such  demand  be 
"  satisfied,  is  a  force,  which  might  well  induce  the  plaintiff  to  pay 
"  his  money, and  make  such  payment  involuntary/'  Arg.  MSS. 
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no  lord  of  a  manor  had  a  right  to  more  than  two  years9  value 
for  a  fine.  Stevens  (Lord  Pigot's  agent)  refused  to  admit 
bini,  unless  he  paid  101.  per  cent,  on  the  purchase  money 
(1(5501.)  1051. ;  he  said  he  durst  not  take  the  sum  offered  by 
plaintiff,  nor  would  he  suffer  Mr.  Jeffreys,  the  court-keeper, 
to  admit  plaintiff  without  payment  of  1051.  The  plaintiff 
then  paid  the  money  demanded  as  a  fine  (1651. )  in  order  to 
procure  admission,  but  said  it  was  too  much  money ;  and 
plaintiff  afterwards  applied  to  Lord  Pi  got  himself,  and  to  his 
qgent  in  town,  Mr.  Partington, and  offered  to  refer  the  mat- 
ter of  the  fine  to  counsel.  Lord  Pigot  said  he  would  not  re- 
turn any  part  of  the  fine  received,  nor  would  he  leave  it  to 
counsel.  Defendant,  at  the  trial,  insisted,  that  101.  per  cenU 
on  the  purchase  money  was  the  customary  fine  in  that  ma- 
nor; and  by  estimating  the  estate  which  was  100  acres,  at 
l(js.  6d.  per  acre,  made  the  two  years'  value  amount  to  1651. 
Yates  J.  Fines  were  arbitrary  formerly,  the  estate  being  held 
at  the  will  of  the  lord  ;  but  the  law  having  now  drawn  the 
line,  and  copyhold  estates  being  permanent,  no  more  than 
two  years*  value  can  be  taken.  The  lord  has  a  right  to  two 
years'1  real  intrinsic  value  of  the  land,  and  is  not  to  be  preju- 
diced by  any  collusive  lease.  It  was  necessary  for  the  plain- 
tiff to  shew  that  he  did  not  pay  the  fine  voluntarily,  but  upon 
compulsion.  The  custom  to  take  10  per  cent,  on  the  pur- 
chase money,  be  it  of  ever  so  long  a  continuance,  Cannot 
bind,  the  law  having  fixed  the  rate  in  another  manner  (37). 

6.  Where  contracts  or  transactions  are  prohibited  by  posi- 
tive statutes,  for  the  sake  of  protecting  oue  set  of  men  from 
another,  if  money  is  paid  upon  such  contracts  by  the  one, 
who,  from  their  situation  and  condition,  are  liable  to  be  op* 
pressed  and  imposed  upon  by  the  other,  the  party  paying  is 
not  considered  as  standing  in  pari  delicto;  and  in  furtherance 
of  these  statutes,  the  person  injured,  after  the  transaction  is 
finished  and  completed,  may  bring  his  action  and  defeat  the 
contract. 

The  stat.  5  Geo.  2.  c.  30.  and  the  case  of  Smith  v.  Brom- 
ley will  afford  an  illustration  of  this  principle. 

The  stat  5  Geo.  9.  c.  30.  s.  11.  in  order  to  prevent  bad 

r  Two  years'  improved  value,  without  any  deduction,  except  for  qnit  rents, 

Grant  v.  Astle,  Doug.  707. 

— ■*■ — *■ — —       '   —  -     .         ■       ■ — — 

(37)  It  was  said  in  the  course  of  this  trial,  that  it  was  never  yet 
settled,  that  a  mandamus  would  lie  to  a  lord  of  a  manor  to  admit; 
hut  see  post  tit.  Mandamus. 
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practices  upon  bankrupts  who  have  not  obtained  their  cer- 
tificates, and  who,  for  the  sake  of  obtaining  it,  will  submit, 
and  cause  their  friends  to  submit,  to  any  terms  which  a  hard 
creditor  may  chuseto  impose,  vacates  all  securities  given  by 
the  bankrupt  or  any  person  on  his  behalf,  as  the  consi- 
deration for  signing  his  certificate. 

A  creditor  refused  to  sign  the  certificate  of  a  bankrupt, 
unless  a  sum  of  money  was  given  him  by  a  friend  of  the 
bankrupt9.*  The  friend  gave  the  money,  and  the  creditor  in 
consequence  signed  the  certificate.  It  was  holder),  that  this 
money  might  be  recovered  in  an  action  for  money  had  and 
received  (38). 

s  Smith  t.   Bromley,   Doug.  696.  n.        by  Buller  J.  in  Nerot  v.  Wallace,  3 
and  Boll.  N.  P.  133.    See  an  applU        T.  R.  85. 
catioa  of  the*  priuciple  of  thia  case 


.  (38)  The  plaintiff  first  brought  his  action  against  the  agent 
.who  had  transacted  the  business  for  the  creditor,  and  had  in  fact 
received  the  money ;  but  as  it  appeared  that  the  agent  had  actu- 
ally paid  over,  or  accounted  for,  the  money  to  his  principal,  Lord 
Mansfield  C.  J.  was  of  opinion,  that  the  action  would  not  lie 
against  the  agent,  and  the  plaintiff  was  nonsuited.    Doug.  696.  n. 

It  is  a  general  rule,  that  in  cases  of  payments  to  a  known  agent, 
the  action  for  money  had  and  received  ought  to  be  brought  against 
the  principal. 

A.  as  receiver  of  W.,  received  money  for  quit  rents  due  to  W. 
and  gave  a  receipt  for  them  as  such.  (Bull.  N.  P.  133.)  An  action 
for  money  had  and  received  having  been  brought  against  A.  to  try 
W.'s  right  to  the  quit  rents,  it  was  holden,  that  the  action  would  not 
lie,  and  that  it  ought  to  have  been  brought  against  W. ;  the  court 
observing,  that,  in  cases  of  payment  to  a  known  agent,  the  action 
ought  to  be  brought  against  the  principal,  unless  in  special  cases, 
as  under  notice,  or  mat  A  fide,  Sadler  v.  Evans,  4  Burr.  1984.  In 
like  manner  it  has  been  holden,  that  assumpsit  for  money  had  and 
received  does  not  lie  against  an  excise  officer  to  recover  duties  re- 
ceived by  him  after  the  act  imposing  them  is  repealed,  if  the  officer 
has  paid  them  over  to  his  superior.  Greenway  v.  Hurd,  4  T.  R. 
653.  In  Campbell  v.  Hall,  Cowp.  204.  where  an  action  for  money 
had  and  received  was  brought  against  a  custom-house  officer  to  re- 
aver back  some  duties  which  had  been  paid  to  him,  on  the  ground 
that  the  duties  had  not  been  imposed  by  a  lawful  or  sufficient  au- 
thority, it  was  stated  in  the  special  verdict  that  the  money  still  re- 
inained  in  the  hands  of  the  defendant,  not  paid  oper  by  bim  to  the 
use  of  the  king,  with  the  consent  of  his  majesty's  attorney -general, 
for  the  express  purpose  of  trying  the  question  as  to  the  validity  of 
'these  duties.  [The  student,  who  is  desirous  of  further  information 
upon  the  grand  question  agitated  in  Campbell  v.  Hall,  is  referred* 
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In  the  preceding  case,  and  in  Lowry  v.  Bourdieu,  Doug. 
471.  Lord  Mansfield  C.  J.  expressed  an  opinion,  that  the 
same  principle  applied  to  cases  upon  usurious  contracts, 
-where  the  debtor  might  recover  from  the  creditor  all  beyond 


to  the  2nd  volume  of  the  Canadian  Freeholder,  in  which  the  doc* 
trine  laid  down  by  Losd  Mansfield  in  that  case  is  examined  with 
great  learning  and  ability,  and  censured  by  F.  Ma  seres,  Esq. 
cursitor  baron  of  the  Court  of  Exchequer.]  If  money  be  paid  by 
mistake  to  an  agent,  and  placed  by  him  to  the  account  of  his  prin- 
cipal, but  not  paid  over,  money  had  and  received  will  lie  against  the 
agent ;  and  the  mere  passing  such  money  in  account,  or  making 
refl,  without  any  new  credit  given,  fresh  bills  accepted,  or  further 
sum  advanced  for  the  principal,  in  consequence  of  it,  is  not  equi- 
valent to  a  payment  of  it  over.  Buller  v.  Harrison,  Cow  p.  -566. 
To  the  general  rule,  that  in  case  of  payment  to  a  known  agent,  the 
action  for  money  had  and  received  ought  to  be  brought  against  the 
principal,  the  following  authority  furnishes  an  exception.  The 
plaintiff  being  a  prisoner  in  the  Coldbath-fields  prison,  of  which 
the  defendant  was  governor,  contracted  with  defend  ant  for  the  pur- 
chase of  an  annuity,  and  paid  him  75Ql.  as  a  consideration  for  it. 
This  annuity  was  afterwards  set  aside,  and  the  plaintiff  called  on 
defendant  to  refund.  The  defendant  paid  back  7151.  17**  but 
insisted  that  he  was  entitled  to  the  remainder  as  due  to  him  for 
the  rent  of  a  room,  at  one  guinea  per  week,  which  plaintiff  had 
been  permitted  to  occupy  during  his  residence  in  the  prison.  It 
was  objected,  that,  by  the  regulations  of  the  prison,  the  gaoler  bad 
no  authority  to  let  any  room  upon  such  terms.  As  an  answer  to 
this,  the  prison  books  were  produced,  by  which.it  appeared  that 
the  governor  charged  himself  with  the  guinea  per  week,  and  ac- 
counted for  it  to  the  court ;  and  one  of  the  visiting  magistrates  of 
the  prison  was  called,  who  said  he  was  aware  that  there  were  such 
rooms,  and  that  no  objectiou6  had  ever  been  made,  and  that  the 

fioler's  book  had  been  regularly  passed  at  the  quarter  sessions. 
enyon  C.  J.  "  I  think  this  action  may  be  maintained — ?l  am  awace 
that  it  has  been  holden  in  the*  case  of  Sadler  v.  Evans,  4  Burr* 
1984,  that  an  action  cannot  be  brought  against  an  agent  for  money 
had  and  received  to  the  use  of  his  principal,  but  in  that  case  there 
was  nothing  corrupt  in  the  foundation.  This  agreement  is  one  Qf 
those  which  the  law  will  not  allow.  Besides,  the  county  is  not  a 
corporate  body,  and  therefore  cannot  be  sued,  except  in  those 
cases  where  acts  of  parliament  huve  made  it  expressly  liable.  I 
atn  of  opinion,  therefore,  that  the  plaintiff,  notwithstanding  this 
money  has  been  paid  over  to  the  county,  is  entitled  to  recover." 
Miller  v.  Aris,  B.  R.  Middx,  Sitt.  after  M.  T.  41.  Geo.  3.  MS. 
The  same  doctrine,  vis.  that  if  a  person  gets  money  into  his  hands 
illegally,  he  cannot  discharge  himself  by  paying  it  over  to  another, 
was  laid  down  by  Lord  Ellenborough  C.  J.  in  Town  son  v.  WiU 
son  and  others,  1  Camp.  N.  P.  C.  30&    There  an  action'  was 
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legal  interest,  in  an  action  for  money  had  and  received,  be- 
cause the  parties  did  not  stand  in  pari  delicto,  and  denied 
the  authority  of  Tomkyns  v.  Barnet,  Skinn.  411.  and  Salic. 
'  £2. .  where  a  contrary  opinion  had  been  holden  at  Nisi  Prius 
by  Holt  C.  J.  according  to  Skinner's,  and  by  Treby  C.  J. 
according  to  Salkeld's  Report  (39). 

The  same  principle  was  recognized  in  the  following  case: 
An  action  for  money  had  and  received  was  brought  to  re- 
cover a  sum  of  money  as  having  been  unduly  obtained  by 
the  defendant  from  the  plaintiff1,  under  an  agreement  to 
cotnpromise  a  qui  tarn  action  for  penalties  of  usury,  (wbicli 
bad  been  brought  by  the  defendant  against  the  plaintiff,) 
on  the  ground  of  certain  usurious  transactions,  which  had 
taken  place  between  the  plaintiff  Williams,  and  one  Eagle- 
ton.  ,The  sum  sought  to  be  recovered  was  the  amount  of 

t  Williams  ▼.  Hedley,  8  East,  378. 


brought  to  recover  back  money  paid  to  parish  officers  by  a  person 
who  had  been  taken  up  under  a  warrant  as  the  putative  rather  of  a 
bastard  child.  The  money  had  been  paid  for  the  purpose  of  in- 
demnifying the  plaintiff  against  all  future  charges  which  might 
accrue  in  respect  of  the  child.  The  child  died  before  all  the 
money  was  expended ;  it  was  horden,  that  the  plaintiff  was  entitled 
to  recover  the  surplus,  beyond  the  expenses  of  the  lying-in  and 
maintenance  of  the  child,  against  the  officers  who  had  received  the 
money,  although  it  appeared  that  they  were  gone  out  of  office,  and 
had  paid  over  to  their  successors  the  sum  in  question. 

It  should  be  remembered  also  that  an  agent  cannot  defend  him- 
self on  the  ground  of  having  paid  over  the  money,  unless  it  appear 
that  the  money  was  paid  to  the  agent  for  the  purpose  of  paying  it  to 
the  principal  (as  was  the  case  of  Sadler  v.  Evans,  where  the  money 
was  paid  to  the  agent  of  Lady  Windsor  for  ^ady  Windsor's  use) ;  for 
where  plaintiff  paid  a  sum  of  money  to  a  bailiff,  who  had  exceeded 
mVauthority,  under  the  terror  of  process,  for  the  purpose  of  re- 
deeming his  goods,  and  not  with  au  intent  that  the  money  should 
be  delivered  over  to  any  one  in  particular;  it  was  holdeu,  that 
plaintiff  might  maintain  an  action  for  money  had  %nd  received 
against  the  bailiff,  although  the  bailiff  had  in  fact  paid  the  money 
over  to  the  sheriff,  and  the  sheriff  to  the  Exchequer.  Snowdou  v. 
Davis,  1  Taunt.  359. 

(39)  In  Alsop  v.  Milton,  B.  R.  E.  5  G.  3.  MSS.  Lord  Mans- 
field C.  J.  said,  that  Tomkyns  v.  Barnet  had  been  denied  to  be  la* 
by  Lord  Talbot,  Lord  'Hardwicke*  a od* himself,  for  undoubted  rea- 
sons ;  and  the  same  case  having  been  cited  by  Mr.  Buller,  in  Clarke 
v.  Shee,  Cow  p.  199.  Lord  Mansfield  there  said,  that  it  had  beea 
denied  a  thousand  times. 
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the  debt  which  had  been  owing  from  Eagleton  to  Hedley 
and  his  partner;  and  the  jury,  to  whom  the  question  was 
left  at  the  trial,  found  that  the  payment  of  this  debt  of 
Eagleton,  by  the  plaintiff  to  the  defendant,  was  obtained 
from  the  plaintiff  under  the  terror  of  the  above-mentioned 
action  of  usury  brought  by  the  defendant,  and  then  de- 
pending against  him,  and  through  the  means  of  an  agree- 
ment between  the  parties  to  compromise  that  action ;  and 
the  plaintiff  thereupon  recovered  a  verdict  against  the  de- 
fendant for  the  amount  of  the  money  he  had  so  obtained 
from  him.  Upon  the  authority  of  Smith  v.  Bromley,  and 
Jaques  v.  Golightly,  as  applied  to  the  preceding  facts,  and 
founding  themselves  upon  the  distinction  taken  and  relied 
upon  in  those  cases  in  favour  of  the  party  for  whose  benefit 
the  provisions  of  the  law,  which  had  been  violated,  were 
peculiarly  made,  and  of  whose  situation  advantage  had  been 
unduly  taken,  the  court  were  of  opinion,  that  this  action 
was,  under  the  circumstances  of  this  case,  maintainable. 

The  cases  of  Shove  v.  Webb,  1  T.  R.  732-  and  Scurfield 
v.  Gowland,  6  East's  R.  941.  (on  the  annuity  act)  furnish  a 
further  illustration  of  the  same  principle.  See  also  Clarke 
v.  Shee,  Cowp.  197".  where  a  clerk  of  the  plaintiff  had  re- 
ceived money,  and  negotiable  notes,  from  the  plaintiff's  cus- 
tomers, and  paid  them  over  to  the  defendant  as  premiums 
for  illegal  insurances  in  the  lottery,  it  was  holden,  that  the 
plaintiff,  upon  identifying  his  property,  might  recover  it  in 
an  action  for  money  had  and  received;  for  the  plaintiff  was 
not  particeps  criminis,  and  the  money  had  come  to  the  de- 
fendant's hands  iniquitously  and  illegally  in  breach  of  the 
statute. 

One  who  had  voluntarily  offered  to  pay  a  sum  of  money 
for  the  use  of  the  poor  of  the  parish*,  in  order  to  avoid  a 
prosecution  by  a  magistrate  upon  a  charge  of  having  insti- 
gated the  escape  of  a  prisoner  in  custody  for  a  misdemeanor, 
which  offer  was  consented  to  by 'the  magistrate,  and  the 
money  accordingly  paid  by  the  party  to  the  master  of  the 
workhouse  for  the  use  of  the  poor,  may  countermand  the 
application  of  the  money  before  it  is  so  applied,  and  may 
Tecover  it  back  in  an  action  for  money  had  and  received. 

7.  Where  money  has  been  paid  by  one  of  two  parties  to 
an  illegal  contract  to  a  third  person,  for  the  use  of  the  other 
party,  an  action  for  money  had  and  received  will  lie  against 
such  third  person  to  recover  it. 

■  See  ante  Jaqaci  v.  Golightly,  2  Bl.        x  Taylor  ▼<  Lendey,  0  &•*,  4fl* 
K.  1073.  and  Jaques  v.  Withy,  1  H. 
BL65. 
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As,  where  mouey  was  paid  by  an  underwriter  to  a  broker , 
for  the  use  of  the  assured  on  an  illegal  contract  of  insurance7, 
it  was  holden,  that  the  assured  might  recover  the  money 
from  the  broker,  on  the  ground,  that  the  broker  could  not 
insist  on  the  illegality  of  the  contract  as  a  defence,  the  obli? 
gation  on  him  arising  out  of  the  fact  of  the  money  having 
been  received  by  him  to  the  use  of  tbe  plaintiff,  which 
created  a  promise  in  law  to  pay  (40), 

The  same  point  was  ruled  in  Farmer  v.  Russell,  1  Bos.  & 
Pul.  996.  in  which  case  Buller  J.  said,  that  the  knowledge 
and  participation  of  the  defendant  in  the  illegal  contract 
could  not  make  any  difference  in  an  action  for  money  had 
and  received,  which  was  not  founded  on  the  illegal  contract, 
but  on  a  ground  totally  distinct  from  it.  Heath  J.  said,  the 
distinction  was,  that  whether  tbe  consideration  was  good  or 
bad,  a  man  might  recover  his  own  money,  though  not  that 
of  another  person  (41). 

'  But  where  tbe  money  does  not  appear  to  have  been  ac- 
tually paid  into  the  hands  of  the  defendant*,  but  only  an  ac* 
count  stated  between  him  and  the  other  party  to  the  illegal 
contract,  in  which  the  defendant  has  given  credit  to  such 
party  for  the  money,  the  court  will  not  sustain  the  plaintiff's 
demand  ;  for  by  so  doing  they  would  compel  the  execution 
of  an  illegal  contract,  as  if  it  were  a  legal  one  (42). 

8.  Where  money  is  paid  by  one  of  two  parties  to  an  ille- 
gal contract  to  the  other  (43),  in  a  case  where  both  parties 

* 

y  Tenant  v.  Elliot,  l  Bm,  and  Pull,  3.        a  Edgar  v.  Fowler,  3  East,  223. 


(40)  Q.  Can  this  decision  be  reconciled  with  Sullivan  v.  Greaves, 
Park's  insurance,  8.  and  ante  p.  63. 

(41)  In  Faikney  v.  Reynous  and  Richardson,  4  Burr.  3069,  it 
w,as  holden,  that  the  plaintiff  was  entitled  to  recover  upon  a  bond 
given  by  the  defendants  to  secure  the  repayment  of  a  squi  of 
money  paid  by  the  plaintiff  to  a  third  person  on  account  of  the 
defendants,  on  a  settlement  of  stock-jobbing  differences.  The 
authority  of  this  decision,  however,  was  doubted  in  Aubert  v. 
Maze,  2  Bos.  &  Pul.  37 1 . 

(42)  Lord  Ellenhorough  C.  J.  observed,  that  in  cases  of  illegaj 
transactions  the  money  may  always  be  stopped,  while  it  is  in  transitu 
to  the  person  who  is  entitled  to  receive  it. 

(43)  This  rule  is  confined  to  the  case  of  money  paid  by  oue  of 
the  parties  to  the  other*  as  will  appear  from  the  7th  rule,  and  from 
the  decision  of  Cotton  v.  Thurland,  ^  T,  R.  405.  That  was  an 
action  for  money  had  and  received,  to  recover  back  a  sum  of*  money 
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may  be  considered  as  participes  criminis,  an  action  cannot 
be  maintained,  after  the  contract  is  executed  (44)  to  recover 

■■-■■■  V  ■    ■  -• '  '      » 

which  had  been  deposited  by  the  plaintiff,  as  his  share  of  a  stake, 
id  the  defendant's  hands,  upon  the  event  of  a  boxing  match  be* 
tween  the  plaintiff  and  another  person.  The  court  were  of  opinion 
that  the  action  would  well  lie:  Lord  Ketiyon  C;  J. observing,  that 
the  action  was  brought,  not  against  one  of  the  parties  laying  the 
wager,  but  a  stake-holder.  u  If  the  defendant  had  paid  this  rao» 
ney  over  to  the  winner,  perhaps  he  would  not  have  been  answerable 
in  this  action,  but  here  the  money  is  still  in  the  defendant's  hands, 
and  therefore  I  think  the  plaintiff  may  recover  it  from  him."— 
Grose  J.  concurred  in  opinion  with  Lord  Kenyon,  relying  on  the 
case  of  Wilkinson  v.  Kitchin,  Lord  Raym.  89*  See  further  on 
this  point  Tenant  v.  Elliot,  I  Bos.  &  Pul.  3.  and  Farmery.  Rus* 
sell,  I  Bos.  &  Pull.  296.  and  ante,  p.  88,  establishing  the  same 
doctrine,  that  money  received  by  a  third  person,  not  a  party  to  the 
illegal  contract,  may  be  recovered. 

(44)  There  is  a  sound  distinction  between  contracts  executed  and 
executory ;  and,  if  an  action  is  brought  to  rescind  a  contract,  you 
must  do  it  while  the  contract  remains  executory,  per  Buller  J.  in 
Lowry  v.  Bourdieu,  Doug.  468.  Heath  J.  in  Tappenden  v.  Ran- 
dall, 2  Bos.  &  Pul.  471*  speaking  of  the  preceding  observation  of 
Buller  J.  said,  that  it  seemed  to  him  that  the  distinction  between 
contracts  executory  and  executed,  if  taken  with  those  modification* 
which  Mr.  J.  Buller  would  necessarily  have  applied  to  it,  was  a 
sound  distinction  { that  undoubtedly  there  might  be  cases  where  the 
contract  might  be  of  a  nature  too  grossly  immoral  for  the  court  to 
enter  into  any  discussion  of  it,  as  where  one  man  has  paid  money 
by  way  of  hire  to  another  to  murder  a  third  person;  but  where  no* 
thing  of  that  kind  occurred,  he  thought  there  ought  to  be  a  locus 
pamtientia*,  and  that  a  party  should  not  be  compelled  against  his 
will  to  adhere  to  the  contract.  Rooke  J.  in  the  same  case,  2  Bo«> 
&  Pul.  471.  said,  that  he  wished  it  to  be  understood,  that  he  fully 
acceded  to  the  doctrine  laid  down  by  Mr.  J.  Buller  respecting  coo* 
tracts  executory  and  executed.  Agreeably  to  this  distinction  was 
the  case  of  Walker  v.  Chapman,  (cited  by  Buller  J.  in  Lowry  vt 
Bourdieu,  Doug.  471).  A  sum  of  money  had  been  paid  in  order 
to  procure  a  place  in  the  customs.  The  place  had  not  been  pro* 
cured,  and  the  party  who  had  paid  the  money  having  brought  an 
action  to  recover  it  back,  it  was  holden,  that  he  should  recover; 
because  the  contract  remained  executory.  See  also  Wilkinson  ▼• 
Kitchin,  Lord  Raym.  89.  and  Pickard  v.  Bonner,  Peake's  N.  P* 
C.  221.  The  reader,  however,  should  be.  apprised,  that  there  is  a. 
case  in  which  the  circumstances  were  similar  to  those  in  Walker  v. 
Chapman,  and  yet  the  decision  was  different.  The  case  alluded 
to  is  that  of  Norman  v.  Cole,  C.  B.  Middx.  Sitt  after  M.  T.  4t 
G.  3.  3  Esp.  N.  P.  C.  253.  There  I.  S.  being  under  sentence  of 
death  iff  Newgate,  the  plaintiff  was  prevailed  upon  to  lodge  a  sum 
of  money  ip  the  hands  of  the  defendant,  to  be  applied  to  the  pur* 
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the  money  back  again ;  for  in  pari  delicto  potior  est  conditU 
defendentis  (45). 

The  plaintiff  and  defendant  had  laid  a  wager  on  the  event 
of  a  horse  race*,  prohibited  by  stat  13  G.  2.  c.  19.  s.  3.  and 
deposited  the  money  in  the  hands  pf  a  stake-holder;  the 
event  having  terminated  in  favour  of  the  defendant,  the 
money  was  paid  over  to  him,  with  the  consent  of  the  plain- 
tiff,  who  afterwards  brought  an  action  to  recover  it  back 
again:  but  it  was  holden,  that  it  would  not  lie,  for  although 
the  law  would  not  have  enforced  the  payment  of  it,  yet, 
having  been  paid,  it  was  not  against  conscience  for  the  de- 
fendant to  retain  it  (46). 

The  plaintiff  and  defendant!*,  who  were  lottery-office- 
keepers,  entered  into  an -agreement  mutually  to  insure  the 
number  of  a  ticket  with  each  other,  upon  condition  that  he, 
whose  number  should  be  drawn  on  the  day  next  following 
the  agreement,  should  receive  from  the  other  an  undrawn 
ticket,  or  the  value  of  it;  the  defendant's  number  being 
drawn,  he  chose  the  value  of  it,  and  received  the  same  from 

1  Howson  t.  Hancock,  8  T.  R.  57s.      b  Browning  v.  Morris,  Cowp.  790. 


pose  of  procuring  him  a  pardon.  The  pardon  not  having  been  pro- 
cured, an  action  was  brought  to  recover  the  money ;  but  Lord  £1* 
don  C.  J.. was  of  opinion,  that  the  action  was  not  maintainable; 
that  where  a  person  interposed  his  interest  and  good  offices  to  pro- 
cure a  pardon,'  it  ought  to  be  done  gratuitously,  and  not  for  mo- 
ney :  the  doing  an  act  of  that  description  should  proceed  from  pure, 
and  not  from  pecuniary  motives. 

(45)  It  most  be  admitted  that  the  case  of  Lacaussade  v.  White, 

7  T.  R.  535.  militates  against  this  position.  There,  money  paid 
on  an  illegal  wager  was  recovered  back,  after  the  event  upon  which 
the  wager  proceeded  had  terminated  against  the  plaintiff,  the  court 
Holding  it  more  consonant  to  sound  policy  to  permit  money  paid 
<m  an  illegal  consideration  to  be  recovered  back  by  the  party  paying 
it,  than  by  denying  the  remedy  to  give  effect" to  the  illegal  contract 
"But  it  must  be  observed  that  Le  Blanc  J«-in  Vandyck  v.  Hewitt, 
1  East's  R.  98.  said,  that  the  ground  of  the  determination  in  La- 
caussade v.  White  had  been  very  much  canvassed  in  Howson  v. 
Hancock,  8  T.  R.  575.    And  Lawrence  J.  in  Williams  v.  Hedley, 

8  East,  382.  n.  appears  to  have  considered  Lacaussade  v.  White  as 
weMTiled  by  Howson  v.  Hancock. 

(46)  If  A.  agree  to  give  B.  money  for  doing  an  illegal  act,  B. 
cannot  (although  he  do  the  act)  recover  the  money  by  an  action; 
yet  if  the  money  be  paid,  A.  cannot  recover  it  back  again.  Webb 
v.  Bishop,  Gloucester  Lent  Assizes,  1731,  coram  Reynolds  Ch.  B. 
Bull.  N.  P.  16.  132, 
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the  plaintiff;  the  agreement  having  been  continued,  the 
plaintiff's  number  was  drawn,  but  the  defendant  refused  to 
give  the  plaintiff  either  an  undrawu  ticket  or  the  value, x 
whereupon  the  plaintiff  brought  an  action  for  money  had 
and  received,  to  recover  the  sum  which  he  paid  to  the  de- 
fendant on  his  number  being  drawn;  it  was  holden,  that 
the  action  would  not  lie,  because  the  plaintiff  was  not  only 
in  pari  delicto,  but  also  stood  in  the  light  of  that  species 
of  insurer,  from  whom  the  statute  meant  to  protect  the  un* 
wary. 

In  like  manner,  where  an  insurance  was  made  on  a  ship* 
oelonging  to  a  British  subject,  without  interest,  (which  is 
illegal  by  stat.  19  G.  2.  c.  37.)  it  was  holden,  that  the  assured 
could  not  recover  back  the  premium,  after  the  ship  had  ar- 
rived safe;  for  the  court  will  not  interfere  to  assist  either 
party,  where  they  are  in  pari  delicto. 

On  the  same  principle  it  was  adjudged4,  that  a  premium 
paid  by  the  plaintiff  on  a  re-assurance  of  a  ship,  (void  by 
stat.  19  G.  2.  c.  37.)  could  not  be  recovered  in  an  action  for 
money  had  and  received  after  the  ship  had  been  captured* 

In  like  manner  it  has  been  holden*,  that  the  premium 
paid  on  an  illegal  assurance  to  cover  a  trading  with  the 
enemy,  cannot,  after  the  risk  has  been  run,  be  recovered 
back  again,  although  the  underwriters  could  not  have  been 
compelled  to  make  good  the  loss. 

So  where  the  plaintiff  had  insured  colonial  produce'  on  a 
voyage  from  the  West  Indies  for  Gibraltar,  and  the  ship, 
on  board  which  the  goods  were  laden,  was  lost  by  the  perils 
of  the  seas,  it  was  holden,  that  the  premium  could  not  be 
recovered ;  because  colonial  produce  cannot  legally  be  ship- 
ped, from  the  British  West  Indies  'for  Gibraltar,  and  conse- 
quently the  insurance  was  illegal.  And,  as  every  person 
must  be  taken  to  be  cognizant  of  the  law,  the  ignorance  pf 
the  assured,  at  the  time  when  the  insurance  was  made,  that 
the  insurance  was  illegal,  will  not  avail  him. 

And  it  must  be  observed  here,  that  this  rule  holds  even  in 
cases  where  the  premium  is  paid  by  a  foreigner*,  although 
the  policy  is  illegal  by  the  municipal  law  of  tins  country 
only,  and  not  by  the  law  of  the  country  to  which  the  fo- 
reigner belongs,  e.  g.  the  stat.  12  Car.  2.  c.  18.  s.  1.,  because 
the  rigour  of  our  great  political  regulations  ought  not  to  be 
relaxed  in  favour  of  foreigners  offending  against  them,  aud 

*  Lotrry  v.  Bourdieu,  Doug.  467.  f  Lubbock  r.  Pott*,  7  East,  44$« 

d  Andree  ▼.  Fletcher,  3  T.  R.  afiff.         %  Andree  ▼.  Fletcher,  3  T.  R  266,  mA 

e  Vaodyck  t.  Hewitt,  1  Eatfi  R.  97*         Mocck  V.  Abel,  3  Bot.  fc  Put.  35. 
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there  is  very  little  reason  to  presume  ignorance  of  laws  pe- 
culiarly applicable  to  the  subjects  of  a  foreign  state. 

9.  Where  the  contract  is  not  malum  in  se9  nor  prohibited 
by  any  positive  law,  but  is  of  such  a  nature  that  it  cannot 
be  put  in  force,  merely  because  it  would  be  inconvenient 
that  the  merits  of  the  question  should  be  publicly  discussed, 
in  such  case,  while  the  contract  remains  executory,  money 
paid  upon  it  by  one  of  the  parties  to  the  other  may  be  reco- 
vered. 

A.  in  consideration  of  a  sum  of  money  paid  to  him  by  B.N 
gave  a  bond  conditioned  for  the  payment  of  an  annuity  toB. 
until  A;  should  make  it  appear  to  the  satisfaction  of  B.  that 
the  hop  duties  should  amount  to  such  a  sum  in  any  one  year. 
Before  the  day  on  which  the' first  payment  of  the  annuity 
was  to  have  taken  place,  and  before  any  payment  had  been 
made,  B.  applied  to  A.,  stating  that  he  considered  the  bond 
to  be  illegal  (47),  and  demanded  a  return  of  the  considera- 
tion, which  having  been  refused,  B.  brought  an  action 
against  A.  for  money  had  and  received:  it  was  holden,  that 
it  would  well  lie;  Rooke  J.  observing,  that  "  there  was  no- 
thing  criminal  in  this  contract,  nor  had  it  been  executed, 
nor  was  this  a  case  where  money,  which  has  been  paid  over 
by  a  stake-holder,  was  sought  to  be  recovered." 

10.  The  proprietor  of  cattle  wrongfully  distrained  damage 
feasant1-,  who  has  paid  money  for  the  purpose  of  having  his 
cattle  re-delivered  to  him,  cannot  recover  that  money  in  an 
action  for  money  had  and  received :  1.  because  such  a  mode 
of  .proceeding  would  impose  great  difficulties  on  the  defen- 
dant, by  not  apprising  him  of  what  he  was  to  defend :  2.  be* 
cause  the  law  has  provided  two  specific  remedies  for  trying 
questions  of  this  kind,  namely,  actions  of  replevin  and  tres- 
passes). 

But  where  an  action  for  money  had  and  received  was 
brought  against  an  overseer  of  the  poor**  to  recover  money 

b  Tappenden  t.  JtandaU,  2  Boa.  &  Pul,    k  Feltham  ▼.  Terry,  boll.  N.  P.  isi. 
407 .  cited  id  Coyrp.  419.  aad  1 T.  R.  387. 

1  Lindotn  t.  Hooper,  Cowp.  414. 

(47)  Wagers  on  amount  of  the  hop  duties  are  neither  iJ legal  nor 
immoral,  but  the  courts  refuse  to  enforce  them  on  account  of  public 
inconveuience.    See  Shirley  v.  Saukey,  2  Bos.  &  Pul,  130. 

(48)  In  AnBCorab  v.  Shore,  l.Camp,  Nr  P.  C.  285.  it  was  holden, 
by  Sir  J.  Mansfield,  whose  opinion  was  afterwards  recognised  by 
the  court,  that  an  action  on  the  case  would  not  lie  for  detaining 
cattle  distrained  damage  feasant,  after  a  tender  of  amends,  such  - 
tender  not  having  been  made  uutil  afte&the  impounding. 
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in  his  hands,  which  bad  been  levied  by  a  sale  of  the  plain- 
tiff's goods  on  a  conviction,  which  was  afterwards  quashed, 
the  court  held,  that  the  action  was  maintainable  for  the  clear 
money  produced  by  the  sale  of  the  goods;  for  the  plaintiff 
might  wave  the  tort,  and  sue  for  the  money  really  due- 

So  if  a  revenue  officer  seize  good*  as  forfeited1,  which  are 
not  liable  to  seizure,  and  take  money  of  the  owner  to  release 
them,  the  owner  may  recover  back  the  money  in  an  action 
for  money  had  and  received  (49). 

11.  In  cases  where  the  contract  is  legal,  the  plaintiff  can- 
not recover  on  the  general  counts  in  an  action  of  assumpsit, 
while  the  contract  remains  open,  and  not  rescinded  by  the 
defendant;  the  only  remedy  is  on  the  special  agreement. 

As  where  the  defendant  sold  a  horse  to  the  plaintiff  wrth 
a  warranty  of  soundness™,  and  the  horse  proved  unsound. 
The  plaintiff  tendered  a  return  of  the  horse,  but  the  defen* 
dan t  refused  to  take  him  back;  an  action  for  money  had 
and  received  having  been  brought,  it  was  holden,  that  it 
would  not  lie. 

So  where  the  plaintiff  sold  the  defendant  a  pair  of  coach 
horses11,  which  he  undertook  to  take  back  if  the  plaintiff 
should  disapprove  of  them,  and  return  them  within  a  month. 
The  plaintiff  did  return  them  within  a  month,  but  took  ano-' 
ther  pair  from  the  defendant,  without  making  any  new 
agreement.  This  the  plaintiff  also  returned  within  a  month, 
and  received  a  third  pair  on  the  23d  of  December,  without 

I  Imog  v.  Wilson,  4  T.  R.  485.  n  Weston  ▼.  Downs,  Dons;.  ft*. 

»  Power  y  Wells,  Dong.  84  n.  Cowp. 
818.S.  . 


(49)  A  question  arose  in  this  case,  whether  the  officer  was  entitled 
to  a  month's  notice,  before  the  action  was  brought,  under  stat.  38 
G.3.  c.  70.  s.  30,  in  order  to  give  him  an  opportunity  of  tendering 
amends.  The  court  decided  that  he  was  not;  Grose  J;  observing, 
that  the  act  was  confined  to  actions  of  trespass  or  tort,  and  did  not 
extend  to  an  action  of  assumpsit,  4  T.  R.  487.  cited  by  Lord  Ellen- 
borough  C.  J.  in  Wallace  v.  Smith,  5  East's  R,  12-2.  But  see 
Greenway  v.  Hurd,  4  T.  R.  553.  where  an  excise  officer  Tiaving 
levied  duties  under  an  act  which  was  repealed  at  the  time  \vhen«the 
duties  were  levied,  Lord  Kenyon  C.  J.  expressed  an  opinion,  that 
the  officer  was  entitled  to  notice,  although  the  plaintiff  sued  in  as* 
suaipftit;  because  the  defendant  acted  as  an  officer  of  the  excise 
when  he  received  the  money,  and  the  plaintiff  paid  it  to  him  in  that 
character.  There  was,  however,  another  point  in  the  case,  and 
it  does  not  appear  clearly  on  which  the  case  was  ultimately  de- 
cided. 
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making  any  new  agreement.  The  plaintiff  disapproved  of 
the  third  pair,  because  they  were  restive  and  would  not 
draw,  and  offered  to  return  them  on  the  5th  of  January  fol- 
lowing, but  the  defendant  refused  to  take  them  back,  and, 
thereupon,  the  plaintiff  brought  an  action  against  the  de- 
fendant for  money  had  and  received.  It  was  bolden,  that  it 
would  not  lie;  for  the  original  special  contract  having  been 
continued  through  all  the  subsequent  dealings,  the  defen- 
dant ought  to  have  had  notice  by  the  declaration,  that  he 
was  sued  upon  that  contract. 

So  where  a  seaman  had  contracted  with  the  defendant  to 
go  a  voyage  from  A.  toB.*,  and  back  again,  with  a  stipula- 
tion, that  he  should  not  be  entitled  to  his  wages  until  the 
end  of  the  voyage;  it  was  holderi,  that  he  could  not  main- 
tain a  general  indebitatus  assumpsit  to  recover  his  wages 
pro  ratd  as  far  as  B.,  though  he  had  been  wrongfully  dis- 
missed at  B.  by  the  defendant! 

It  must  be  observed,  however,  that  where  the  contract  i* 
rescinded  by  the  original  terms  of  it',  no  act  remaining  to 
be  done  by  the  defendant,  the  plaintiff  is  entitled  to  recover 
back  his  money.  As  where  plaintiff  had  paid  to  the  defen- 
dant ten  guineas  for  a  chaise,  on  condition  to  be  returned  in 
Case  the  plaintiff's  wife  did  not  approve  of  it,  paying  3s.  t>d. 
per  diem  for  the  time;  the  plaintiff's  wife  not  approving  of 
the  chaise,  it  was  sent  back  at  the  expiration  of  three  days, 
and  left  on  defendant's  premises  without  any  consent  on  bis 
part  to  receive  it;  the  hire  of  3s.  6d.  per  diem  was  tendered 
at  the  same  time,  which  defendant  refused  as  well  as  to  re- 
turn the  money.  An  action  for  money  had  and  received  be- 
ing brought  for  the  ten  guineas,  it  washolden,  that  it  would 
well  lie. 

So  where  4  contract  is  not  carried  into  execution  by  reason 
of  some  negligence  or  default  of  one  party*,  the  other  party, 
not  having  done  any  thing  which  can  be  considered  as  an 
execution  of  the  contract  in  part,  may  abandon  the  contract 
and  recover  the  money  which  he  has  paid  on  such  contract: 
but  this  rule  holds  only  where  the  contract  can  be  rescinded 
in  toto\  so  as  to  place  both  parties  in  the  same  situation  they 
were  in  before.  See  further  on  this  point,  Cooke  v.  Mun* 
stone,  I  Bos.  &  Pul.  N.  R.  351. 

12.  In  an  action  for  money  had  and  received  to  the  plain- 
tiff's use,  the  plaintiff  cannot  recover  the  money,  unless  it 
be  against  conscience  that  the  defendant  should  retain  it: 

o  Hulle  t.  Heigntman,  8  East's  R.  145.    r  Hunt  ▼.  Silk,  5  Eaut's  R.  449.  recoj- 
p  Towers  ▼.  Barrett,  iT.R.] 33.  nixing  Giles  v.  Edwards. 

q  Giles  r.  Edwards,  7  T.  R.  181. 
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Hence,  where  a  forged  bill  of  exchange  was  drawn  upon 
the  plaintiff",  which  he  accepted  and  paid  to  an  innocent 
indorsee  for  a  valuable  consideration,  and  the  plaintiff  on 
discovering  the  forgery  brought  an  action  against  the  in- 
dorsee to  recover  back  the  money  as  money  paid  by  mistake, 
it  was  holden,  that  the  action  would  not  lie ;  for  it  was  not 
unconscientious  in  the  defendant  to  retain  the  money  when 
he  had  once  received  it,  upon  a  bill  for  which  he  had  given 
a  fair  and  valuable  consideration,  without  the  least  privity 
or  suspicion  of  any  forgery,  and  the  plaintiff  ought  to  have 
satisfied  himself,  whether  the  bill  was  really  drawn  upon 
him  by  the  person  whose  name  was  subscribed  to  it 

13.  It  remains  only  to  observe,  that  the  consideration  of 
this  action  must  be  money.     Hence  stock  cannot  be  reco- 
vered in  an  action  for  money  had  and  received1 ;  stock  being 
a  new  species  of  property,  and  not  money.     But  where, 
upon  ja  wager  of  ten  guineas  to  one,  the  stake-holder  re- 
ceived country  bank-notes,  and  paid  then!  over  wrongfully 
to  the  party  who  had  lost  the  wager;  it  was  holdenu,  that  an 
action  for  money  had  and  received  woald  lie  at  the  suit  of 
the  winner;  Lord  Ellenborough  C.  J.  observing,  that  pro- 
vincial notes  were  certainly  not  money ;  yet,  if  the  defen- 
dant received  them  as  money,  and  all  parties  agreed  to  treat 
them  as  such  at  the  time,  he  should  not  be  permitted  to  say 
that  they  were  only  paper  and  not  money.     As  against  huto 
it  was  so  much  money  received  by  him. 


III.  Of  the  Declaration. 

to 

Venue.-— The  action  of  assumpsit  being  founded  on  con- 
traqt  is  transitory  (50),  and  consequently  the  venue  may  be 
laid  in  any  county  at  the  election  of  the  plaintiff. 

Where  an  action  is  brought  ii*an  inferior  court,  it  must 
be  stated  in  the  declaration,  that  the  cause  of  action  accrued 
within  the  jurisdiction. of  the  court.  Hence  in  assumpsit 
in  an  inferior  court,  not  the  promise  only,  but  the  conside- 
ration* also,  on  which  9uch  promise  is  founded,  must  be  laid 
within  the  jurisdiction;  for,  the  inferior  court  cannot  hold 

f  Price  v.  Ncale,  3  Burr.  1354.  1  Bl.  u  Pickard  v.  Bankes,  13  East,  20. 

R.  390.  S   C.  x  Ramsey  -  r.  Atkinson,    1    Lev.  50. 
t  Kightingal  v.  Devisme,  5  Burr.  2589.        Whitehead  v.  Brown,  1  Lev.  96. 

See  also  Jones  ▼.  Brinley,  1  East,  1. 

(50)  Debitum  et  contractus  sunt  nullvus  loci.     9  last.  230. 
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plea  unless  the  whole  matter  is  wftbin  tbeir  jurisdiction?; 
consequently,  if  a  declaration  for  goods  sold  and  delivered1, 
or  money  had  and  received*,  or  money  paid*,  merely  state 
that  the  defendant  promised  to  pay  within  the  jurisdiction, 
without  stating  the  sale  and  delivery  of  the  goods,  or  the 
receipt  or  payment  of  the  money,  to  have  been  within  the 
jurisdiction,  it  will  be  error;  and  error,  even  after  verdictc, 
for  in  this  case  nothing  shall  be  intended  to  be  within  the 
jurisdiction,  that  is  not  expressly  averred  to  be  so'. 

Day.— -The  day  mentioned  in  the  declaration,  on  which 
the  cause  of  action  is  stated  to  have  accrued,  is  not  material , 

Erovided  it  be  a  day  after  the  cause  of  action  accrued  and 
efore  action  brought.  If  the  defendant  by  his  plea  makes 
the  time  material,  the  plaintiff  may  by  his  replication  an* 
•wer  to  that  plea,  without  being  guilty  of  a  departure;  as 
where  the  promise  was  laid  on  the  1st  of  May',  3  Car.  1.  and 
the  defendant;  pleaded  that  the  writ  was  first  brought  the 
4th  February,  14  Car.  2.,  and  that  he  did  not  promise  with- 
in six  years  before  the  said  4th  February:  replication,  that 
he  promised  within  six  years  before  the  said  4th  of  Febru- 
ary: on  motion  in  arrest  of  judgment  it  was  holden,  that 
the  replication  was  not  a  departure  from  the  declaration; 
because  the  time  ito  the  declaration  was  not  material. 

So  where  the  plaintiff  declared  upon  a  promise  made* 
«6th  March,  1$  Geo.  1.  the  defendant  pleaded,  that  after 
the  promise,  and  before  the  bill  filed,  viz.  2d  April,  be  ten- 
dered  the  money ;  the  plaintiff  replied,  that  after  making 
the  promise,  viz.  19th  February,  he  filed  his  bill :  on  de- 
murrer it  was  objected,  that  plaintiff  had  brought  his  action, 
as  appeared  by  his  own  shewing,  before  the  cause  of  action 
accrued.  But  the  court  over-ruled  the  objection,  observing, 
that  as  the  plaintiff  would  not  in  evidence  have  been  con- 
fined to  the  day  in  his  declaration,  there  was  not  any  reason 
he  should  be  more  confined  in  pleading;  that  in  the  case  of 
a  common  assumpsit,  the  day  was  alleged  for  form  only, 
and  therefore  the  defendant  could  not  confine  the  plaintiff 
to  the  day  alleged  in  the  declaration'  (51). 

y  Drake  v.  Beare,  l  Lev.  104,  5.  c  Winford  ▼.  Powell,  Ld.  Raym.  13H>. 

x  Price  v.  Hill,  l  Lev.  '  >7-    Stone  v.  d  Per  Atkins  and  Scroggs  Js.  *  Mod. 

Waddington,  l  Lev   <s6.     H  an  slip        lf>7* 

y  Coater,  9  Lev.  87.    Waldock  v.  e  Inkeraalli  v.  Sammi,  Cro.  Car.  130. 

Cooper,  2  Wite.  16  f  Lee  v.  Rogers,  l  Lev.  110. 

a  Trevor  v.  Wall,  1  T.  R.  is  I.  g  Mathews  v.  Spioer,  Str.  806. 
b  Heaven  v.  Davenport,  11  Mod.  365. 

8vo.  ed. 
^p*—^1  ■  11  - 1     ■     .   ■  1  .i  .i.  .1  .  .1  ■■■■.    1  '  -         1  ■       1  1     •■  ■  ■    1       11       ■    ■ 

(51)  A  different  rule  holds  in  actions  on  promissory  notes,  where 
the  day  forms  an  essential  part  of  the  agreement.  Stafford  v.  Forcer, 
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Manner  of  stating  the  Contract—In  the  action  of  as- 
fcumpsit  the  declaration  must  state  the  contract, on  which  the 
action  is  founded,  truly  and  correctly;  that  is,  either  in  the 
terms  in  which  it  was  made,  or  according  to  the  legal  effect 
and  operation  of  those  terms ;  for  a  material  variance  be* 
tween  the  contract  alleged,  and  the  contract  proved,  will 
be  fatal* : 

As  where  the  contract  alleged  was,  to  deliver  good  "mer+* 
chandisable"  wheat1,  and  the  proof  was  to  deliver  good 
"  second  sort'9  of  wheat,  the  plaintiff  was  nonsuited  for  the 
variance : 

So  where  the  plaintiff  declared  upon  a  contract  for  wages 
upon  a  certain  voyage  from  London  to  Africa,  and  thence  to 
the  West  Indies;  but  the  proof  was  of  a  contract  for  a  voy- 
age from  London  to  Africa*,  and  thence  to  the  West  Indies 
or  America,  and  afterwards  to  London,  &c;  the  varjance 
was  holder*  to  be  fatal,  the  contract  proved  being  for, a  dif- 
ferent voyage  than  that  declared  on. 

So  where  the  plaintiff  had  agreed  to  purchase  of  the  de- 
fendant 100  bags  of  wheat1,  40  or  50  of  which  were  to  be 
delivered  on  one  market  dav,  and  the  remainder  on  the  next 
market  day,  and  the  defendant  had  delivered  40  bags  on  the 
first  market  day,  but  had  failed  in  delivering  the  remainder: 
in  an  action  brought  for  the  non-delivery  of  the  residue,  one 
count  of  the  declaration  stated  the  agreement  to  be  for  the 
delivery  of  40  bags,  and  another  for  the  delivery  of  50  bags,  in 
the  first  instance,  but  the  contract  was  not  stated  in  the  al- 
ternative in  any  part  of  the  declaration;  the  court  held  the 
variance  fatal ;  for  the  contract  ought  to  have  been  stated 
according  to  the  original  terms  of  it,  which  made  it  optional 
in  the  defendant  to  deliver  40  or  50  bags  in  the  first  instance, 
and  not  an  absolute  contract  for  the  delivery  of  either  of 
those  quantities  (5$). 

a  Cooke  v.  Manstoue,  1  Bos.  k  Pul.    k  White  Yt  Wilson,  9  Bos.fe  Pul»  u6. 

N.  R.  351.  i  Penny  v.  Porter,  2  East's  R.  9. 

S  Per  Holt  C.  J.  Ld.  Raym.  735. 


E.  1  G.  1.  cited  in  Cole  v.  Hawkins,  Str.  22.  and  reported  in  10 
Mod.  311. 

(52)  At  the  close  of  the  first  argument  on  this  case,  Lord  Ken- 
yon  C.J.  said,  that  the  opinion  delivered  by  Lord  Mansfield  C.J* 
in  Layton  v.  Pearce,  Doug.  15.  viz.  "that  where  a  contract  is  op- 
tional in  a  party,  and  he  makes  his  election,  the  option  is  thereby 
determined^  and  the  contract  may  then  be  declared  on,  as  an  abso* 
late  contract,"  was  extra-judicial.    MSS, 
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So  where  the  contract  was  to  deliver  goods  within  four- 
teen days",  or  as  soon  as  a  certain  vessel  arrived ;  the  vessel 
arrived  after  the  fourteen  days;  and  on  breach  of  the  con* 
tract,  by  non-delivery,  the  plaintiff  declared,  in  one  count 
on  a  contract  by  the  defendant  to  deliver  within  fourteen 
days,  and  in  another  count  to  deliver  on  the  arrival  of  the 
ship ;  but  there  being  no  count  laying  the  contract  in  the 
alternative,  the  court  held  the  variance  fatal. 

Assumpsit  upon  a  warranty*,  that  a  horse  was  sound,  in 
consideration  that  plaintiff  would  buy  him  at  a  certain  price, 
to  wit,  861. 5s.  with  another  count  in  consideration  he  had 
bought  him ;  it  appeared  in  evidence,  that  the  horse  was 
bought  jointly  with  another  at  one  entire  price  of  60  gui- 
neas.   Lord  Kenyon  held  the  variance  fatal. 

The  Consideration. — Every  part  of  the  entire  considera- 
tion for  any  promise  contained  in  the  agreement  must  be 
stated  in  the  declaration.  But  in  framing  a  declaration  on 
an  agreement0,  which  consists  of  several  distinct  parts  and 
collateral  provisions,  it  is  not  necessary  to  state  in  the  de- 
claration every  part  of  such  agreement;  it  is  sufficient  to 
state  so  much  of  the  agreement  as  contains  the  entire  consi- 
deration for  the  act,  and  the  entire  act  which  is  to  be  done, 
in  virtue  of  such  consideration.  The  rest  of  the  contract, 
which  respects  the  liquidation  of  damages  only,  after  a  right 
to  them  has  accrued  by  a  breach  of  the  contract,  is  matter 
proper  to  be  given  in  evidence  to  the  jury,  but  not  neces- 
sary to  be  shewn  to  the  court  in  the  first  instance  on  the  face 
of  the  record  (53). 

In  like  manner,  where  the  plaintiff  states  the  whole  con- 
sideration truly0,  and  then  states  those  parts  of  the  defend- 
ant's promise,  the  breach  of, which  he  complains  of,  truly 
and  correctly ;  that  is  sufficient,  without  stating  other  parte 
of  the  promise  irrelevant  to  the  breach  complained  of. 

Si  Shipham  ▼.  Saunders,  B.  R.  IS.  83  o  Per  Lord  Ellenborough  C.J.delircr- 

Geo.  3.  s  Eaat'i  R.  4.  n.  (a),  ing  the  judgment  of  the  court  i» 

9  Hort  t.  Dixon,  Middx.  Sit.  after  M.  Clark  v.  Gray,  t>  East* *  R.  569, S7«. 

T.  37  G.  3.  B.  R.  MSS.   See  also  Sy-  p  Nile*  v.  She  ward,  8  East,  7. 
moiida  r.  Carr,  1  Camp.  N.  P.  C. 
.     S6l. 


(53)  "  There  are  a  great  variety  of  agreements  not  under  seal, 
containing  detailed  provisions  regulating  prices  of  labour,  rates  of 
hire,  times  and  manner  of  performance,  adjustments  of  differences, 
&c.  which  are  every  day  declared  upon  in  the  general  form  of  a 
count  for  work  and  labour."    Per  Lord  Elleoboroogh  C.  J.  S.  C. 
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Idle  and  insufficient  considerations  do  not  form  any 
sential  part  of  the  contract,  consequently  it  is  neither  ne- 
cessary to  state  them  in  the  declaration,  nor,  if  stated,  to 
prove  them.  By  the  term  "  idle  and  insufficient  considera- 
tions," must  be  understood  such  considerations  as,  if  they 
stood  alone  unconnected  with  one  or  more  sufficient  consi- 
-  derations,  would  not  support  the  promise  of  the  defendant. 
They  are  distinguishable  from  illegal  considerations;  for, 
jf6neof  the  considerations,  where  there  are  two  or  more, 
is  illegal,  it  will  vitiate  the  whole  contract,  and  the  action 
cannot  be  supported ;  but  an  idle  or  insufficient  considera- 
tion may  be  rejected  ;  in  truth,  it  is  a  nullity. 

Executory  considerations  are  traversable9,  and  the  per- 
formance of  them  must  be  averred  with  time  and  place.  In 
cases,  where  the  promise  of  the  defendant  is  founded  on 
two  or  more  executory  considerations,  the  performance  of 
all  must  be  fully  and  expressly  averred*;  for  an  imperfect 
allegation  of  the  performance  of  one  only  will  vitiate  the 
declaration.  Where  the  consideration  is  executed,  (in,  which 
case  jt  is  not  traversable1)  and  the  promise  to  pay  a  sum  cer- 
tain, or  to  do  or  forbear  from  doing  some  specific  act,  the 
declaration  proceeds  at  once  from  the  statement  of  the  con? 
tract  to  the  breach,  without  any  intermediate  averment. 

Breach. — The  breach  ought  to  be  co-extensive  with  the 
promise,  but  not  enlarged  beyond  it". 

The  promise  was  "  to  deliver  a  gelding  in  as  good  plight 
as  he  borrowed  him*;"  the  declaration  averred,  that  he  did 
not  deliver  him  at  all.  After  verdict  for  the  plaintiff  judg- 
ment was  arrested,  because  the  breach  was  not  laid  accord- 
ing to  the  promise.  It  will  be  sufficient,  however,  if  the 
breach  pursue  the  words  of  the  promise?. 

Notice.  Averment  thereof. — Where  the  action  does  not 
lie  without  notice  given  to  the  defendant,  an  averment  of 
such  notice  ought  to  be  inserted  in  the  declaration. 

The  defendant  bought  of  the  plaintiff  a  quantity  of  bar- 
ley*, and  promised  to  pay  him  for  it  as  much  as  he  could 
get  from  any  other  person.  The  plaintiff  averred  in  bis  de- 
claration, that  he  afterwards  sold  the  same  quantity  to  J.  S. 
for  such  a  sum,  but  did  not  aver  that  the  defendant  had  no- 
tice of  the  sum  given  by  J.  S.;  for  this  omission  the  judg- 


q  Crisp  t.  Ganfrel,  Cro.  Jac.  187*  x  Wright  v.  Johnson,  i  Vent.  64. 

r  Sexton  ▼.  Miles,  Salk.  99.  y  Pilchard  ▼.  Kingston,  Cro.  Car.  909. 

s  Leneret  ▼.  Riret,  Cro.  Jac.  503.  x  Hall  r.  Hemminge,  Cro.  Jac.  439.   1 

t  1  Rol.  Rep.  43.  401.  Hob.  106.  Ro.  Abr.  46s.  I.  9S.    8  Bulst  §5,  5, 

t  Cro, Jac.  lis.  7.  S.  C. 

H  8 
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ment  was  arrested :  and  this  distinction  was  taken*,  that,  if 
the  agreement  had  been  that  the  defendant  should  pay  as 
much  as  J.  S.  paid,  in  that  case,  quia  constat  depersom,  and 
be  is  indifferently  named  between  them,  the  defendant  at  his 
peril  should  inquire  of  him,  and  the  plaintiff  was  not  bound 
to  give  notice;  but  where  the  person  was  altogether  uncer- 
tain, there  the  plaintiff  to  entitle  himself  to  the  action  ought 
to  give  notice. 

See  Holmes  v.  Twist,  on  error  from  B.  R.  in  Exch-  Cb* 
Hob.  51.  to  the  same  effect,  where  an  averment  of  notice 
was  holden  necessary,  on  the  ground  that  the  matter  rested 
in  the  privity  and  knowledge  of  the  plaintiff  alone:  but 
where  tne  conusance  of  the  act  to  be  done  lies  as  well  in  the 
notice  of  the  defendant  as  of  the  plaintiff,  an  averment  of 
notice  is  not  necessary ;  as  where  the  act  is  to  be  done  by  a 
^stranger*  (54) :  so  where  an  act  is  to  be  done  by  the  plain- 
tiff to  a  stranger*  (55),  as  where  the  declaration  stated,  that, 
in  consideration  that  the  plaintiff  had  agreed  to  give  his 
bond  to  J.  S.  for  the  debt  of  the  defendant,  the  defendant 
promised  to  save  him  harmless,  and  avers  that  he  gave  the 
txmd,  and  was  Bued,  &c.  An  exception  was  taken,  because 
it  was  not  averred,  that  the  plaintiff  gave  the  defendant  no- 
tice of  his  giving  the  bond ;  but  it  was  over-ruled,  because 
the  defendant  at  his  peril  ought  to  take  notice  of  the  obliga- 
tion, as  in  a  bond  to  stand  to  an  award  (56). 

Request.~~Where  a  debt*  or  mere  duty  is  promised  to  be 
paid  upon  request,  it  is  not  necessary  to  make  an  actual  re- 
quest before  action  brought,  and  consequently  an  averment 
of  such  request  in  the  declaration  is  unnecessary;  for  the 
bringing  the  action  is  a  sufficient  request. 

In  assumpsit  upon  a  promissory  note*,  payable  four  months 

a  See  Ld.  Raytn.  1 197.  where  this  case  d  Bartlet  v.  Bartlet,  Winch  2-  Virian 
was  put  by  Holt  C.J.  JBricey.  Carre,  v.  Shipping,  Cro.  Car..  385.  Walkit 
1  Lev.  47.  S.  P.  ▼.  Scott,  1  Str.  3d. 

b  Powle  v.  Hagger,  Cro.  Jac  492.  e  Frampton  v.  Coulaon,  1  Wits.  33. 

c  Jttxon  ▼.  Thoruhill,  Cro.  Car.  133. 


*m 


(54)  That  is,  a  stranger  named  and  agreed  upon  between  the 
parties,  agreeably  to  the  distinction  taken  in  Cro.  Jac.  432.  aod 
ante. 

(55)  See  the  preceding  note. 

(56)  Notice  need  not  be  given  of  a  matter  which  a  person  is 
awarded  to  do,  because  he  may  inquire  of  the  arbitrators.  Per 
Powell  J.  in  Smith  t.  Goffe,  Lord  Raym.  1 128.  See  also  8  Rep. 
$2.  b.  S.  P. 
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after  date,  it  was  objected  in  error,  that  the  request  to  pay 
the  money  on  the  note  was  laid  upon  the  same  day  and  year 
that  the  note  was  dated,  which  waB  four  months  belore  it 
became  due;  to  this  it  was  answered  and  adjudged  by  the 
court,  that  there  was  not  any  occasion  to  lay  any  request; 
that  the  bringing  the  action  was  a  request  in  law,  and  it  ap- 
peared that  the  action  was  not  brought  until  above  a  year 
after  the  note  was  due. 

It  is  observable,  however,  that  when  the  defendant  is 
chargeable,  upon  a  collateral  promise  to  payr,  do,  or  omit 
some  act,  upon  request,  and  not  for  a  mere  debt  or  duty,  an 
actual  request  ought  to  be  made  before  action  brought,  and 
consequently,  it  ought  to  be  averred  in  the  declaration ; 
and  the  day,  year,  and  place,  where  the  request  was  made, 
must  be  expressed,  as  in  such  case  the  request  is  parcel  of 
the  duty. 

Hence  it  will  appear,  that  the  general  averment  "al- 
though often  requested,"  is  not  sufiicient  in  a  case  of  this 
kind,  not  on  account  of  the  word  "  although,"  because  that 
has  been  determined*  to  be  an  express  averment,  and  equi- 
valent to  the  wotds  "  the  plaintiff  in  fact  says^"  or  any  other 
words  of  averment,  but  because  time  and  place  are  omitted. 

Formerly  indeed  the  omission  of  time  and  place  was  con- 
sidered as  a  defect  in  substance,  and  as  good  ground  for  ge~ 
neral  demurrer,  or  arresting  the  judgment11,  and  some  mo- 
dern cases1  also  appear  to  support  the  same  doctrine ;  but  i(i 
a  very  late  case*  it  was  solemnly  decided,  that,  since  the  sta- 
tute1 for  the  amendment  of  the  law,  such  defect  can  be 
taken  advantage  of  by  special  demurrer  only,  and  cannot  be 
aground  for  arresting  the  judgment  even  after  a  judgment 
by  default;  because  it  is  an  omission  "  of  a  like  nature,"  or 
rather  of  a  less  material  nature  than  those  s pec i tied  in  the 
statute,  such  as  the  prout  patet  per  recordum,  hpc  paratusest. 
verificare,  &c.  and  consequently  cuj;ed  by  the  healing  opera- 
tion of that  statute. 

Having  exhibited  to  the  student  a  general  outline  of  the 
declaration  in  assumpsit,  I  shall  proceed  to  a  full  explana- 
tion of  some  special  averments  which  are  requisite  in  parti- 
cular cases,  beginning  with  conditions  precedent  (57). 

f  Birks  v.  Triplet,  1  Sannd.  3*.    Sel-  h  Hill  ?.  Wade,  Cro.  Jac.  523. 

man  ▼.  King,  Cro.  Jac.  183.    Hill  ▼.  i  Bach  r.  Owen,  5  T.R  409. 

Wade, Cro.  Jac. 523.  and  2  Rol.  Rep.  k  Bpwdell  v.  Paraoui,  B.  R.  M.  49  6. 

62-  3.  10  East,  359. 

g  3  Leon.  67.  1   4  Ana.  c.  16.8.  1. 


(57)  These  remarks  would  have  followed  more  naturally  after 
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Of  Conditions  precedent.— 1st.  If  A.  promise  to  do,  or  to 
abstain  from  doing*  a  certain  act,  in  consideration  of  the  an- 
tecedent performance  of  some  act  or  promise  on  the  part  of 
B.,  the  promise  of  A.  is  called  a  dependent  promise;  be* 
cause  B,  s  right  of  action  for  a  breach  of  such  promise  de- 
pends on  the  prior  performance  (or  that  which  is  equivalent 
to  performance)  of  the  act  or  promise  on  the  part  of  B.;  and 
the  act  or  promise  to  be  performed  by  B.  being  in  the  nature 
of  a  condition  precedent,  is  usually  distinguished  by  this 
appellation,  because  the  performance  (or  that  which  is  equi- 
valent to  performance)  of  such  act  or  promise  precedes  B.'s 
right  of  action  to  recover  damages  against  A.  for  the  non- 
performance of  his  promise,  and  must  be  specially  averred 
in  the  declaration. 

The  plaintiff  declared  that  the  defendant  was  possessed  of 
17  tod  of  \voolm,  and  that  there  was  a  conversation  between 
them  for  15  tod  of  the  17  tod  to  be  choten  by  the  plaintiff; 
the  defendant,  in  consideration  of  a  sum  of  money  to  be 
paid  on  such  a  day,  promised  to  deliver  to  the  plaintiff  the 
aforesaid7 15  tod  of  wool,  and  averred  that  he  was  ready  at 
the  day  to  pay  the  defendant  the  money,  yet  the  defendant 
had  not  delivered  the  wool;  after  nou-assumpsit  pleaded, 
and  a  verdict  for  the  plaintiff,  an  exception  was  taken  in  ar- 
rest of  judgment,  because  the  plaintiff  had  not  shewn  that 
be  had  chosen  15  tod  out  of  the  17,  which  is  quasi  a  condu 
tion  precedent,  and  an  act  to  be  first  performed  by  the  plain- 
tiff before  the  defendant  is  bound  to  do  any  thing;  which 
was  assented  to  by  the  whole  court. 

The  case  of  Thorpe  v.  Thorpe,  Easter,  13  W.  3.  Lord 
Raym.  662.  Salk.  17  L  S.  C.  Rot  £53.  has  been  considered 
as  a  leading  case  on  this  subject. 

The  declaration  in  that  case  stated",  that  the  defendant 
held  of  the  plaintiff  certain,  lauds  by  way  of  mortgage,  that 
the  plaintiff  agreed  to  make  a  good  and  sufficient  release  of 
his  equity  of  redemption,  in  consideration  whereof  the  defen- 
dant promised  to  pay  to  the  plaintiff  a  certain  sum  of  mo- 

V. 

ni  Rajoay  ▼.  Alexander,  Yelr.  76.       n  SceflccArd,  I  E.utw.345. 


the  paragraph  relative  to  executory  considerations;  but  as  they  run 
to  great  length,  I  thought  it  better  to  postpone  them,  in  order  that 
the  learning  relative  to  the  principal  points,  which  ought  to  be  at- 
tended to  in  framing  the  declaration  in  ordinary  cases,  might  be" 
reduced  within  us  narrow  a  compass  as  possible,  and  presented  to 
the  reader  at  one  view. 
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ney ;  and  that  the  plain  tiffin  consideration  of  the  said  agree- 
ment, and  that  the  plaintiff' would  perform  his  part  of  the 
agreement,  promised  to  perform  his  part;  #nd  assigned  for 
breach,  that  although  the  plaintiff  had  performed  every 
thing  contained  in  the  agreement  to  be  performed  on  his 
part,  yet  the  defendant  had  not  paid  the  sum  of  money 
agreed  on;  the  defendant  pleaded  a  release,  of  which  the 
plaintiff  craved  oyer,  and  then  demurred. 

It  was  insisted,  on  the  part  of  the  defendant,  that  this 
action  was  founded,  not  upon  the  making  the  release  of 
the  equity  of  redemption,  but  upon  the  promise  to  m?ke  it, 
and  consequently  the  plaintiff  had  a  right  of  action  at  thp 
time  of  the  promise  made;  and  then  the  release  of  all  de- 
mands, &c.  coming  afterwards,  released  it,  and  was  a  good 
bar  to  the  action.  To  this  it  was  answered  and  resolved  by 
the  court,  that,  if  there  had  been  a  positive  agreement,  that 
the  plaintiff  should  release  the  equity  of  redemption,  and 
that  the  defendant  should  pay  the  money,  the  plaintiff  might 
have  maintained  an  action  before  he  had  made  such  release; 
but  here  the  promise  was  "  in  consideration  whereof,"  which 
made  the  release  on  the  part  of  the  plaintiff  to  be  a  condi- 
tion precedent.  Holt  C.  J.  then  entered  into  the  distinc* 
tion  between  positive  agreements  and  conditions  precedent, 
and  observed,  that  in  the  case  of  conditions  precedent,  an 
action  could  not  be  maintained  before  performance ;  but  in 
the  case  of  positive  agreements  it  was  otherwise :  he  then 
laid  down  the  following  rules : 

1.  If  a  day  be  appointed  for  payment  of  the  money,  and 
the  act  for  which  the  money  is  to  be  paid,  cannot  be  done 
before  the  day  appointed,  then,  though  the  agreement  be  to 
pay  the  money  for  the  doing  the  thing,  yet  the  action  may 
be  brought  for  the  money  before  the  thing  done ;  because 
the  agreement  is  positive,  that  the  money  shall  be  paid  at 
the  day  appointed. 

With  respect  to  the  reasonableness  of  this  rule,  the  Chief 
Justice  observed,  that  the  bargain  of  every  man  ought  to  be 
performed  as  he  understood  it;  and  if  a  person  will  make 
such  an  agreement  as  to  pay  his  money  before  he  has  the 
thing  for  which  he  ought  to  pay,  and  will  rely  upon  the  re- 
medy he  has  to  recover  the  said  thing,  he  ought  to  per- 
form his  agreement. 

S.  Though  a  dsy  certain  be  appointed  for  payment  of' 
the  money,  yet  if  the  day  is  to  incur  after  the  time  in 
which  the  consideration  ought  to  be  performed,  for  which 
the  money  should  be  paid,  .the  performance  of  the  consi- 
deration ought  to  be  averred  in  an  action  brought  for  the 
money. 
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The  chief  justice  then  adverted  to  an  objection  which  had 
been  made  to  the  declaration  (viz.)  that  the  plaintiff  had 
not  sufficiently  averred,  that  he  had  made  a  release  of  the 
equity  of  redemption;  for  he  ought  to  have  shewn  how  he 
had  done  it,  in  order  that  the  court  might  judge  whether 
it  was  Hone  according  to  the  agreement. '  The  chief  justice 
admitted,  that  the  plaintiff  in  his  declaration  ought  to  have 
shewn  the  time  and  place  when  and  where  the  release  was 
executed,  and  bow  the  equity  of  redemption  was  released, 
and  that  for  want  of  that  this  declaration  would  have  been 
ill  on  demurrer;  but,  he  added,  that  the  defendant,  by 
pjeading  over  •  had  admitted  that  the  release  of  the  equity 
of  redemption  was  properly  made,  and  thereby  aided  this 
defect  in  the  declaration. 

A  similar  exception  was  made  in  the  following  case0: 
In  assumpsit  by  the  vendor  against  the  vendee  of  land  for 
not  performing  an  agreement  to  purchase  on  certain  terms, 
the  plaintiff  in  his  declaration  alleged,  that  he  was  seized 
in  fee  of  the  land  in  question,  and  that  the  defendant  agreed 
to  purchase  it  on  having  a  good  title,  and  then  averred,  that 
the  title  to  the  land  was  made  good,  perfect^  and  satisfac- 
tory to  the  defendant :  on  demurrer  (58),  it  was  holden 
that  it  was  not  necessary  for  the  plaintiff  to  set  forth  in  the 
declaration  all  the  particulars  of  his  title,  and  that  the  aver- 
ments in  the  present  case  were  sufficient  to  enable  the  plain- 
tiff to  call  upon  the  defendant  for  the  non-execution  of  his 
part  of  the  agreement  (59). 

But  in  a  prior  case*,  where  the  purchaser  of  a  copyhold 
estate  had  agreed  to  make  a  deposit,  and  pay  the  remainder 
of  the  purchase  money,  at  a  certain  time,  on  having  a  good 
title  and  a  proper  surrender  made  to  him,  an  action  having 

•  Martin  v.  Smith,  6  East's  R.  555.        p  Ffaillipi  ▼.  Fielding,  s  H.  Bl.  123. 


(58)  It  was  a  special  demurrer  to  the  replication;  but  the  pie* 
and  replication  being  admitted  to  be  bad,  the  question  turned 
wholly  on  the  sufficiency  of  the  declaration. 

(59)  In  debt  for  a  penalty  against  one  who  had  articled  to  par- 
chase  laud,  it  was  objected  that  the  plaintiff  had  stated,  in  the 
declaration,  only  that  he  was  ready  and  willing  to  make  a  good 
title,  but  bad  not  shewn  what  title.  Lord  Loughborough  C.  J.  in 
delivering  judgment,  thought  that  the  objection  was  well  founded, 

'and  that  the  plaintiff  ought  to  have  set  forth  his  title.  D.  of  St. 
Albans  v.  Shore,  1  H.  Bl.  270.  But  see  the  remarks  of  Lord 
Ellenborough  C.  J.  and  Lawrence  J.  on  this  opinion  of  Lor$ 
Loughborough,  6  East's  R.  §6l,  $62, 
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been  brought  bj  the  seller  for  the  non-performance  of  the 
conditions  on  the  part  of  the  purchaser,  wherein  the  seller 
alleged  that  be  had  been  always  ready  and  willing,  and  fre- 
quently offered  to  make  a  good  title  to  the  estate,  and  to 
make  a  proper  surrender  of  it,  on  payment  of  the  purchase 
money,  it  was  holden  not  sufficient,  but  that  the  plaintiff 
ought  to  have  averred  that  he  actually  made  a  good  title 
and  surrendered  the  estate  to  the  purchaser,  or  a  tender  and 
refusal,  and  ought  also  to  have  shewn  what  title  he  had. 

It  has  been  already  observed  that  in  the  cases  of  condi- 
tions precedent,  either  performance,  or  that  which  the  law 
considers  as  equivalent  to  performance,  jmust  be  specially 
averred  in  the  declaration.  A  tender  and  refusal  has  been 
deemed  to  be  equivalent  to  performance,  and  an  averment 
to  that  effect  is  sufficient,  but  an  averment  of  a  tender  alone 
without  refusal  is  not*. 

Whete  the  act-  is  to  be  done  at  a  particular  time  and  place, 
if  the  party  to  whom  the  act  is  to  be  done  does  not  attend, 
an  actual  tendertbecomes  impossible ;  here  then  a  tender  in 
law  will  be  sufficient ;  but  to  support  this,  it  will  be  incum- 
bent on  the  party  who  is  to  make  the  tender  to  shew,  that 
he  has  done  every  thing,  as  far  as  in  him  lies,  towards  the 
execution  of  the  contract,  as  will  appear  from  the  following 
cases : 

In  covenant  (60)  for  not  accepting  stock  of  the  Hudson's 
Bay  Company*,  at  the  company* s  house,  on  a  certain  notice, 
the  plaintiff  averred  that  he  gave  the  notice  to  the  other 
party  to  come  to  the  Hudson's  Bay  House  and  accept  the 
stock,  and  that  the  plaintiff  was  ready  there  at  the  day,  and 
offered  to  transfer  it,  but  that  the  other  party  did  not  come 
to  accept  it,  nor  had  paid  the  price  agreed,  &c. ;  upon  de- 
murrer, the  declaration  was  holden  ill ;  for  where  the  party 
to  whom  the  act  is  to  be  done  does  not  come  at  the  time 
and  place  appointed,  the  other  ought  to  shew  that  he  came 
at  the  last  time  of  the  day  which  the  law  has  appointed  for 
the  doing  the  act ;  and  if  he  came  there  before*  he  ought  to 
shew  that  he  continued  there  to  the  last  time.    And  that  as 

q  Lea  ▼.  Exelby,  Cro.  Eliz.  888.  Saik.    r  Lancashire    ▼.     Killingworth,    Ld. 
6-23.  S.  P.  JUym.  686.  Com.  Rep.  116.  9  Saik. 

6(23.  and  12  Mod.  599- 

(GO)  This  case  in  strictness  belongs  to  another  title ;  but  as  I  am 
not  aware  of  any  distinction  between  covenant  and  assumpsit,  in 
respect  of  the  doctrine  here  laid  down,  and  as  the  reasoning  of  this 
decision  was  adopted  in  the  succeeding  case,  I  have  availed  myself 
of  this  opportunity  of  inserting  it, 
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the  stock  could  pnly  be  transferred  when  the  Company's 
bouse  was  open,  which  was  at  stated  hours  of  the  day,  the 
plaintiff  should  have  averred  the  usage  pf  the  company  in 
that  respect,  and  that  he  came  thereat  the  proper  time, and 
Staid  there  uqtil  after  the  house  was  shut. 

So  where  in  assumpsit"  for  not  accepting  stock  agreed  to 
be  transferred  by  the  plaintiff*  at  the  request  of  the  defen- 
dant, the  plaintiff  averred  that  he  was  ready  and  willing,  and 
offered  to  transfer,  and  requested  the  defendant  to  accept 
the  stock,  which  he  refused  ;  and  it  appeared  in  evidence 
that  the  contract  for  the  sale  of  the  stock  was  made  on  the 
5th  of  May,  1803,  a  little  before  12  o'clock  at  noon :  but 
there  was  not  any  proof  of  any  direct  application  made  to 
the  defendant  to  accept  the  stock  on  that  day,  nor  was  it 
shewn  that  the  plaintiff  had  waited  until  the  closing  of  the 
transfer  books  at  the  bank  for  the  defendant  to  appear  and 
accept  the  transfer ;  but  a  few  days  afterwards  an  offer  was 
made  of  the  stock,  which  was  then  refused:  on  motion  for 
setting  aside  the  verdict  which  had  been  given  for  the  plain- 
tiff, it  was  holden,  that  the  allegations  of  the  declaration 
were  not  supported  by  the  evidence;  Lord  Ellenborougli 
C.  J.  observing,  that  t(ie  plaintiff  could  not  sustain  the  ao 
tion  without  shewing  a  tender  of  the  stock  and  refusal,  or 
that  which  in  law  was  tantamount  to  a  tender  and  refusal ; 
and  that  must  be  by  shewing  either  an  actual  tender  and 
refusal,  which  was  not  pretended  to  have  been  done  in  this 
case  until  after  the  5th  of  May  (the  day  on  which  it  was 
evident  that  the  contract  was  meant  to  be  performed,  the 
price  being  calculated  accordingly) ;  or  by  shewing  that  the 
plaintiff  staid  at  the  bank  to  the  last  time  of  that  day  when 
a  tender  could  have  been  made,  which  was  so  long  as  the 
transfer  books  remained  open,  and  that  he  was  there  ready ' 
to  have  transferred,  if  the  defendant  had  been  there  and 
would  have  accepted  the  stock ;  which  would  have  been 
a  sufficient  substitution  of  the  more  formal  evidence  of  an 
actual  tender  and  refusal ;  but  here  there  was  neither  a  ten- 
der in  fact,  nor  in  law. 

Concurrent  Acts. — Sndly.  Where  it  is  agreed  that  two 
concurrent  acts  shall  be  performed,  the  one  by  A.  and  the 
other  by  B.  at  the  same  time, .  one  party  cannot  maintain  an 
action  against  the  other  without  averring  either  perform- 
ance, or  that  which  is  equivalent  to  performance  of  his  part 
of  the  agreement  (61). 

s  Bordenave  v.  Gregory,  5  East's  R.  107. 


(61)  "  If  two  men  agree,  one  that  the  other  should  have  his 
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,  As  where  the  declaration  stated1,  that  in  consideration, 
that  tjje  plaintiff  had  bought  of  the  defendant  a  quantity  of 
wheat  at  a  certain  price,  to  be  paid  by  plaintiff  to  defendant, 
defendant  undertook  to  deliver  the  wheat  to  plaintiff  at  & 
in  one  month  from  the  time  of  sale,  and  then  averred,  that 
although  plaintiff  always  from  the  time  of  sale,  for  on* 
month  following  and  afterwards,  was  ready  and  willing  to 
receive  the  corn  at  S.,  yet  the  defendant  had  not  delivered 
the  same :  after  verdict  for  the  plaintiff,  upon  the  general 
issue,  judgment  was  arrested;  because  it  was  not  averred, 
that  the  plaintiff  had  tendered  to  the  defendant  the  price  of 
the  com,  or  that  he  was  ready  to  have  paid  for  it  on  deli- 
very ;  LaVrence  J.  observing,  that  "  he  considered  this  as 
an  agreement  by  the  defendant  to  deliver  the  corn  at  S.  on 
being  paid  for  it ;  that  the  payment  of  the  money  was  to  be 
an  act  concurrent  with  the  delivery,  and  said  the  case  was 
like  that  of  Callonel  v.  Briggs,  Salk.  112,  113;  where,  0Q 
an  agreement  to  pay  so  much  money  six  months  after  the 
bargain,  the  plaintiff  transferring  stock,  Holt  C.  J.  said9 
'  if  either  party  would  sue  upon  this  agreement,  the  plain- 
tiff for  not  paying,  or  the  defendant  for  not  transferring,  the 
one  must  aver  and  prove  a  transfer  or  a  tender;'  he  did  not 
6ay,  that  the  not  doing  it  should  come  from  the  defendant  by 
way  of  excuse,  but  that  the  doing  it  must  be  alleged  in  the 
declaration.  The  tendering  of  the  money  by1  the  plaintiff 
made  part  of  the  plaintiff's  title  to  recover,  and  he  must  set 
forth  the  whole  at  his  title." 

But,  after  verdict  (0$),  an  averment,  that  the  plaintiff  was 
ready  and  willing  to  perform  his  part  of  the  contract*  has 
been  bolden  sufficient. 

As  where  assumpsit  was  brought  for  the  non-delivery  of 
a  quantity  of  malt",  which  the  plaintiff  had  bought  of  the 

t  Mortou  v.  Lamb,  7  T.  R.  195.  cited  •  u  iUwsoa  v.  Johnson,  1  Ettt'sli.  90S. 

3  N.  R.  933,  240.  Smith  v.  Wood* 
bouse. 


V 


horse,  the  other  that  he  will  pay  ten  pounds  for  it,  an  action  does 
not  lie  for  the  money,  until  the  horse  be  vdelivered."  Per  Holt 
C.J.  in  Thorpe  v.  Thorpe,  Salk.  171,  2. 

(6*2)  This  proposition  is  qualified  by  confining  it  to  cases  after 
verdict,  because  it  has  not  as  yet  been  determined,  that  an  aver* 
ment  of  this  kind  would  be  good  upon  demurrer.  It  inust,  how* 
ever,  be  admitted,  that  some  of  the  judges  v especially  Lawrence  J.) 
in  Rawson  v.  Johnson,  seem  to  have  been  of  opinion,  that  such  an 
averment  would  have  been  sufficient  even  on  demurrer. 
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defendant  at  a  certain  price,  and  which  defendant  under- 
took to  deliver  on  request ;  and  the  plaintiff  averred,  that 
although  on  &c.  at  &c.  he  requested  the  defendant  to  deliver 
the  malt9  and  was  then  and  there  ready  and  willing  to  pay 
the  defendant  for  the  same,  according  to  the  terms  of  the 
sale,  and  although  he  was  then  and  there  ready  and  willin^ 
and  offered  to  accept  and  receive  the  malt  from  the  defen- 
dant, yet  he  did  not  deliver  the  same;  after  verdict  for  the 
plaintiff,  it  was  moved,  in  arrest  of  judgment,  that  the  de- 
claration was  defective,  because  it  only  averred  a  readiness 
and  willingness  in  the  plaintiff  to  pay  for  the  malt,  and  did 
not  aver  an  actual  tender  of  the  price  agreed  Upon;  but  the 
court  over-ruled  the  objection,  and  held  the  averment 
sufficient. 

So  where  the  declaration  stated*,  that  the  plaintiff  had 
bought  of  the  defendant  a  quantity  of  oats  at  a  certain  price 
per  quarter,  which  defendant  had  undertaken  to  deliver 
some  time  between  Michaelmas  and  Lady-day  ;  and  al- 
though the  defendant  did,  in  part  performance  of  his  pro- 
mise, deliver  to  the  plain  tiff  a  part  of  the  oats,  and  although 
the  time  for  the  delivery  of  the  residue  was  long  since 
elapsed,  and  the  plaintiff  was  during  all  that  time,  and  still 
is,  ready  to  receive  the  residue  of  the  oats,  and  pay  for  the 
same,  at  the  price  agreed  upon,  yet  the  defendant  had  not 
delivered  the  same.  After  verdict  for  the  plaintiff*  an  objec- 
tion was  made  in  arrest  of  judgment,  because  it  was  not 
averred  in  the  declaration,  that  plaintiff  had  performed  his 
part  of  the  contract  by  tendering  the  price  of  the  corn.  But 
the  objection  was  over-ruled  by  the  court,  and  on  the  author 
rity  of  the  preceding  case  of  Rawson  v.  Johnson,  they  held 
the  averment  sufficient. 

Where  it  is  agreed  that  some  act  shall  be  performed  by 
each  of  two  parties  at  the  same  timer,  he  who  was  ready  and 
offered  to  perform  his  part,  but  was  discharged  by  the  other, 
may  maintain  an  action  against  the  other  for  not  performing 
his  part  of  the  agreement.  , 

Mutual  Promises. — Srdly.  Where  there  are  mutual  pro- 
mises, and  the  mere  promise,  and  not  the  performance 
thereof,  is  the  consideration  of  the  agreement  (63),  there  aa 

X  Waterhousfe  y.  Skinner,  9  Be*.  St        y  Jones  ▼  Barkley,  Doug.  684. 
Poj.  447- 


(63)    M  Whether  one  promise  be  the  consideration  of  another,  or 
whether  the  performance*  and  not  |he  mere  proooise,  be  the  con* 
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action  may  be  maintained  by  either  party*,  without  averring 
performance  of  the  agreement  on  his  part 

As  where  the  declaration  stated,  that  it  was  agreed  that  a 
race  should  be  run  between  an  horse  of  the  plaintiff  and  one 
of  J.  S.*,  and,  in  consideration  that  the  plaintiff  had  agreed 
to  deliver  to  the  defendant  a  quantity  ot  cloth,  the  defen- 
dant agreed  to  pay  the  plaintiti  a  sum  of  money  in  case  J.  S.*s 
horse  should  beat  the  plaintiff's  horse,  and  then  averred, 
that  J.  S.'s  horse  won  the  race.  After  verdict  for  the  plain- 
tiff, an  exception  was  taken  in  arrest  of  judgment,  because 
it  was  not  averred  in  the  declaration,  that  the  cloth  was  de- 
livered to  the  defendant;  but  the  court  over-ruled  the  ex- 
ception,  observing,  that  this  was  an  action  founded  on  mu- 
tual promises,  and,  therefore,  it  was  not  necessary  for  the 
plaintiff  to  make  an  averment  of  the  delivery  of  the  cloth ; 
and  Denison  J.  took  this  distinction,  "  where  a  plaintiff 
declares,  that  in  consideration  he  would  deliver  to  the  de- 
fendant a  piece  of  cloth,  he,  the  defendant,  should  pay  a 
sum  of  money  for  it,  an  averment  of  the  delivery  of  the 
cloth  is  necessary ;  but  if  the  plaintiff  states  an  agreement, 
and  then  states  that  in  consideration  of  such  a  promise  or 
agreement,  &c.  in  that  Case  an  averment  is  not  necessary." 

Having  thus  illustrated  the  nature  of  conditions  prece- 
dent, concurrent  acts,  and  mutual  promises,  it  remains  only 
to  add,  that  there  are  not  any  technical  words  by  which  any, 
of  these  considerations  are  constituted.  The  principal  dif- 
ficulty in  the  construction  of  agreements  consists  in  disco- 
vering, whether  the  consideration  be  a  condition  precedent, 
a  concurrent. act,  or  a  mutual  promise.  This,  however, 
must  be  collected  from  the  apparent  intention  of  the  parties 
to  the  agreement.  The  intention  of  the  parties*  is,  or  is 
assumed  to  be,  the  governing  principle  of  all  the  late  deter- 
minations. When  the  nature  of  the  consideration  is  ascer- 
tained, the  rules  respecting  the  averments  before  laid  down 
invariably  hold.  If  the  reader  wishes  to  pursue  this  subject 
further,  he  will  find  the  cases  relating  to  it  fully  collected, 
and  commented  upon,  in  Mr.  Serjeant  Williams's  edition  of' 
Saunders,  vol.  i.  p.  320.  n.  4.  vol.  ii.  p.  352.  n.  3.  See  also 
Mr.  Durnford's  note  in  Willes's  Rep.  p.  157.  and  post,  tit. 
Covenant.  U-S7 


z  Hob.  106. 

a  Martiodale  r.  Fisher,  1  Wilt.  §8. 

b  Per  Grose  J.  in  Glazebrook  r. Wood- 


row,  S  T.  R.  37a.  per  Sir  J.  Mans- 
field 111  Smith  ▼.  Woodhoose,  9  Boa. 
&  Put.  N.  R.  240. 


lid  oration,  must  be  gathered  from,  and  depends  entirely  upon,  the 
words  and  nature  of  the  agreement."  Per  Lawrence  J.  in  Glaze* 
brook  v.  Woodrow,  8  T.  K.  373. 
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IV.  Of  the  Pleadings  : 

1.  Of  the  General  Issue,  and  what  may  be  given  in 

Evidence  under  it: 
9.  Accord  and  Satisfaction* 
S.  Infancy. 
4.  Payment 
b.  Release. 
0.  Statutes, 

1.  Of  Limitation.        8.  Of  Set-off. 
7.  Tender. 


1.  Of  the  General  Issue,  and  what  may  be  given  m 

Evidence  under  it. 

1.  General  Issue. — The  general  issue  in  this  action  is  non 
assumpsit  If  by  mistake  not  guilty  be  pleaded,  instead  of 
non  assumpsit,  such  plea  will  be  bad  on  -demurrer*,  but 
aided  after  verdict*. 

To  a  declaration  in  assumpsit  consisting  of  several  counts 
upon  several  promises,  the  defendant  may  plead  non  as- 
aumpsit  generally*. 

'  The  general  issue  may  be  pleaded,  if  there  baa  not  been 
any  contract  between  the  parties,  or  if  the  real  contract  be 
different  from  that  on  which  the  plaintiff  has  declared ;  e.  g. 
if  the  contract  was  made  with  the  plaintiff,  and  other  per- 
sons not  named  in  the  action'  (64);  or  if  the  contract  was 
made  with  "the  plaintiff  only,  and  the  action  is  brought  by 
the  plaintiff  ana  another*. 

C  flfaraham  *.  Gibbs,  ?  Str.  1022.  and  e  Taylor  ▼.  Willea,  Cro.  Car.  219. 

Ca.  Temp.  Hard.  173.  Adjudged  on  f  Per  Raym6nd  C.  J.  Lepliie  v.  Chaav- 

af ecial  demurrer.  paote,  Str.  890. 

d  Elrinftou  r.  Doahaut,  1  Lev.  143.  g  Wilsford  v.  Wood,  1  Esp.  N.  P.  C, 

Corbyn  v.  Brown,  Cro.  Eliz.  47 0.  182. 


(64)  In  an  Action  on  a  tort  a  different  rule  holds ;  for  there,  if  one 
only  of  several  persons,  who  ought  to  join,  bring  the  action,  the  de- 
fendant can  take  advantage  of  it  by  plea  in  abatement  only,  al* 
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Under  the  general  issue  every  thing  may  be  given  in  evi- 
dence which  disaffirms  the  contract;  e.g.  the  coverture  of 
the  plaintiff  (65)  or  defendant  at  the  time  of  making  the 
contract*.  In  like  manner  the  defendant  may  give  in  evi- 
dence, in  order  to  avoid  the  contract,  gaming1,  infancy*, 
usury*. 

If  the  contract  be  good  in  law,  and  not  performed,  the 
defendant  may,  under  the  general  issue,  in  certain  cases, 
give  in  evidence  some  legal  excuse  for  the  non-performance 
of  it,  as  accord  with  satisfaction01,  a  discharge  before  breach 
(66),  foreign  attachment0,  or  a  release9. 

Matter  of  law,  which  amounts  to  the  general  issue,  may 
be  pleaded  or  given  in  evidence*. 

Payment,  before  action  brought,  may  be  given  in  evidence, 
under  the  general  issue, 


/ 


h  Adm.  in  James  v.  Fowks,  12  Mod.  v.  Johnson,  12" Mod.  376,  Ld.  Raym. 

101.  aud  daily  practice  at  Nisi  Prius.  566.  S.  C. 

i  Adm.  by  the  Court  in  Hussey  v.  J  a-  n  Welles  v.  Needham,   Lord  Raym. 

cob,  Lord  Rayra.  89.  180.  % 

k  Darby  v.  Boucher,  Salk.  27Q.  Saa-  o  Miller  ▼.  Aris,  Middlesex  Sittings 

son  ▼.  Gilbert,  2  Ley.  144.  after  M.T.  41 G.  3.  per  Ken  yon  C.  J, 

1  Bernard  v.  Saul,  Sjr.  498.  and  Fort.  MSS.    Hawley  v.  Peacock,  a  Cams;. 

336.  cited  in  Bull.  N.  P.  159.  N.  P.  C.  558.  S.  P. 

m  Adm.  per  Holt  C.  J.  in  Paramour  p  James  v.  Fowks,  19  Mod.  IOK 


though  the  defect  appear  on  the  face  of  the  declaration,  Addison 
v.  Overend,  6  T.  R.  766.  5  East's  R.  407.  except  for  the  purpose 
of  preventing  the  plaintiff  from  recovering  any  more  than  his  share 
of  the  damages.  Nelthorpe  v.  Dorrington,  2  Lev.  113.  Indeed 
in  assumpsit  against  one  or  more  defendants,  if  any  of  the  persons 
who  ought  to  be  joined  are  omitted,  the  defendant  can  only  take 
advantage  of  it  by  a  plea  in  abatement.  Rice  v.  Shute,  6  Burr. 
8611.  Abbot  v.  Smith,  2  Bl.  R.  947*  Germain  v.  Frederick,  B. 
R.  T.  25  G.  3.  1  Saund.  291.  c.  Serjeant  Williams's  edit.  Dixon 
v.  Bowman,. Micb.  1776,  there  cited.  Evans  v.  Lewis,  Exche- 
quer, E.  1774.     1  Saund.  291.  b.  S.  P. 

(65)  But  if  the  plaintiff  takeJiusband  after  the  suing  out  of  the 
writ,  and  before  declaration,  the  defendant  can  take  advantage  of 
the  coverture  by  plea  in  abatement  only.  Morgan  v.  Painter,  E. 
35  G.  3.  B.  R.  6  T.  R.  265. 

(66)  A  promise,  before  it  is  broken,  may  be  discharged  by  a  pa- 
rol agreement,  but  after  it  is  broken  it  cannot  be  discharged  with- 
out  deed,  by  any  new  agreement,  without  satisfaction.  Per  Holt 
C.  J.  12  Mod.  538.  S.  P.  adm.  in  Edwards  v.  Weeks,  1  Mod. 
262. 
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2.  Accord  and  Satisfaction. 

2.  Accord  and  Satisfaction. — Accord  with  satisfaction  is  a 
good  plea  in  bar  to  this  action*,  because  damages  only  are 
recoverable;  and  accord  with  satisfaction  to  one  defendant 
isabartoallr. 

This' plea  is  frequently  pleaded  specially;  but  it  may  be 
given  in  evidence  on  the  general  issue*  (67). 

An  accord  to  giake  a  good  plea  must  be  perfect,  com- 
plete, and  executed* ;  for  an  accord  executory  is  only  sub* 
stitu ting  one  cause  of  action  for  another,  which  might  go  on 
to  any  extent  Hence,  a  plea  of  accord  to  do  several  things", 
with  an  averment  of  performance  of  some  only,  and  of  an 
offer  to  perform  the  rest,  is  bad.  So  where  to  an  assumpsit 
on  a  promissory  note,  the  defendant  pleaded  an  agreement* 
between  the  defendant  and  plaintiff,  with  other  creditors  of 
the  defendant,  that  they  would  accept  a  composition  in  sa- 
tisfaction of  their  respective  debts,  to  be  paid  in  a  reason* 
able  time,  and  then  averred  a  tender  and  refusal  on  the  part 
of  the  plaintiff  of  the  composition:  on  demurrer,  the  plea 
was  holden  bad. 

>   Acceptance  of  a  security  for  a  lesser  sum  cannot  be  plead- 
ed in  satisfaction  of  a  similar  security  for  a  greater. 

To  an  action  of  indebitatus  assumpsit  for  15/.?  the  defen- 
dant pleaded,  that  he  gave  the  plaintiff  a  promissory  note 
for  5/.  in  satisfaction,  and  that  the  plaintiff  received  it  in  sa- 
tisfaction; the  plaintiff  put  in  an  immaterial  replication,  to 
which  the  defendant  demurred:  after  judgment  for  the 
plaintiff  in  C.  B.  it  was  objected  on  error  in  B.  R.  that  the 
plea  was  ill,  it  appearing  that  the  note  for  5/.  could  not  be  a 
satisfaction  for  15/.;  and  per  Pratt  C,  J.  we  are  all  of  opi- 
nion that  the  plea  is  not  good ;  as  the  plaintiff  had  a  good 
cause  of  action,  it  can  only  be  extinguished  by  a  satisfaction 
which  he  agrees  to  accept,  and  it  is  not  his  agreement  alone 
that  is  sufficient,  but  it'must  appear  to  the  court  to  be  a 
reasonable  satisfaction.  If  5/.  be  (as  is  admitted)  no  satis- 
faction for  15/.,  why  is  a  simple  contract  to  pay  5/.  a  satis- 


q  Dyer,  75  b. 

t  9  Rep.  79  b. 

■  See  ante. 

t  Pcytoe't  case,  9  Rep.  79  b. 


u  Shepbard  V,  Lewis,  T.  Jonei,  6. 
x  Heatbcote  v.  Croolctbauka,  2  T.  R. 

*4. 

y  Cumber  ▼.  Wane,  Str.  486. 


(67) ."  It  is  indulgence  to  give  accord  with  satisfaction  in  evi- 
dence, upon  non  assumpsit,  but  it  has  crept  in,  and  is  now  settled*" 
Per  Holt  C.  J.  12  Mod.  377. 
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faction  for  another  simple  contract  of  three  times  the  value? 
In  the  case  of  a  bond,  another  bond  has  never  been  allowed 
to  be  pleaded  in  satisfaction*,  without  a  bettering  of  the 

flaintiff's   case,    as  by  shortening  the  time  of  payment, 
udgment  affirmed  (68). 

So  where  in  an  action  of  indebitatus  assumpsit  for  goods 
sold  and  delivered*,  to  which  the  def  ndant  pleaded  nort 
assumpsit,  it  appeared,  that  the  defendant,  prior  to  his  in* 
solvency,  was  indebted  to  the  plaintiff'  in  50/.  for  goods  sold 
and  delivered ;  that  the  defendant,  in  consequence  of  his 
insolvency,  had  compounded  with  all  his  creditors,  and  paid 
them  7*.  in  the  pound,  aud  at  the  time  of  such  payment  to 
the  plaintiff,  promised  to  pay  him  the  residue  of  his  debt, 
when  be  should  be  of  ability  so  to  do,  which  he  was  proved 
to  have  been  before  action  brought.  To  meet  this  case,  the 
defendant  produced  a  receipt  signed  by  the  plaintiff  fontlie 
composition  of  7s.  in  the  pound  for  his  debt,  which  he  ac- 
knowledged to  be  in  full  of  all  demands,  and  then  insisted 
that  this  receipt  was  a  discharge  of  the  promise.  A  verdict 
having  been  found  for  defendant,  ou  a  motion  for  a  new  trial, 
Knight  v.  Cox,  Bull.  N.  P.  153.  was  cited  for  the  defendant, 
where  the  creditor  having  accepted  a  composition,  ami  sign- 
ed a  release  to  the  defendant,  who  iu  consideration  thereof 
promised  to  pay  him  the  entire  debr,  it  was  holden,  that  the 
release  was  a  good  defence  to  an  indebitatus  assumpsit  fojr 
the  original  cause  of  action:  But  Lord  Elienborough  C.  J. 
said,  in  that  case  the  original  contract  was  extinguished  by 
the  release;  but  it  could  not  be  pretended  that  a  receipt  of 
part  only,  though  expressed  to  be  in  full  of  all  demands, 
must  have  the  same  operation  as  a  release;  it  was  impossible 
to  contend  that  an  acceptance  of  17/.  10s.  was  an  extinguish- 
ment of  a  debt  of  50/,;  He  added,  that  there  tuustvbe  some 

I  Manhood  v.  Crick,  Cro.  E'is.  7 1 6.    a  Fitch  v.  Sutton,  5  East's  R.  930. 
Cro.  Car.  85.  and  Lovelace  r.  Cocket, 
Hob.  63,  69.  S.  P. 


(68)  Lord  Eltenhorough  C.  J.  in  speaking  of  this  case  of  Cum- 
ber v.  Wane,  in  Fitch  v,  Sutton,  5  East,  d39.  observed,  thai  though 
it  had  been  said  by  him  in  argument,  in  Heath  cote  v.  (J  rook  shanks, 
2  T.  K.  36.  to  have  been  denied  to  be  law,  and  iu-coiiririnafioQ  of 
that,  Buller  J.  afterwards  re  I  erred  to  a  case  (stated  to  be  that  of 
Hardcastle  v.  Howard,  H.  4i6  G.  3.)  yet  he  (Lord  Elleuborou^i) 
could  not  Had  any  case  of  that  sort;  on  the  contrary  the  decision 
in  Cumber  *,  Wane  was  directly  supported  by  the  authority  of 
Pinnel's  case,  5  Rep.  1  J  7.  and  U  did  uot  appear  that  Puiuel'*  ca*e 
bad  ever  been  questioned. 
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consideration  for  the  relinquishment  of  tke  re*Kjtw,-*-80?ne* 
thing  collateral,  to  shew  a  possibility  of  benefit  to  the  party 
relinquishing  his  further  claim,  otherwise  the  agreement 
was  nudum  pactum  (69).  But  the  mere  promise  to  pay  the 
rest  when  of  ability,  put  the  plaintiff  in  np  better  condi- 
tion than  he  was  in  before.     Rule  for  ne\v  tri^l,  absolute. 

But  the  defendant  may  plead*  that  he  wqs  the  payee  of  a 
promissory  note,  and  that  he  indorsed  it  to  the  plaintiff  cm 
account  of  the  debt  sued  for;  because,  though  the  promis- 
sory note  is  not  a  security  of  a  higher  nature  than  the  simple 
contract  debt  sought  to  be  recovered  in  the  action  of  as* 
sumpsit,  yet  it  gives  the  plaintiff  the  advantage  of  holding 
a  third  persph  liable  to  him. 

It  will  be  observed,  that,  in  the  preceding  case,  the  secu- 
rity was  given  for  the  whole  debt;  and  this  seems  necessary 
to  entitle  the  party  to  plead  it  in  bar;  for  where  a  debtor 
had  compounded  with  his  creditors,  giving  them  the  secu- 
rity of  a  third  person  for  payment  of  part  of  the  stipulated 
dividend,  it  was  h olden,  that  he  was  not  discharged  upon 
payment  of  that  part  only,  the  residue  continuing  un- 
paid*. 

And  further,  although  if  creditors  simply  agree  to  accept 
less  from  their  debtor  than  their  just  demand,  that  will  not 
bind  them;  yet,  if  upon  the  faith  of  such  an  agreement  a 
third  person  (also  a  creditor)  be  induced  to  become  surety 
for  any  part  of  the  debts,  on  the  ground  that  the  party  will 
be  thereby  discharged,  the  agreement,  though  not  under 
seal,  will  be  binding;  and  a  creditor,  after  the  security  given 
has  been  paid,  cannot  sue  for  the  residue  of  his  demand ;  for 
that  would  be  a  fraud  on  the  surety*. — N.  It  did  not  appear, 
in  this  case,  that  the  plaintiff  had  induced  any  of  the  other 
creditors  or  the  surety  to  sign  the  agreement 

3.  Infancy* 

3.  Infancy.— +The  defendant  may  either  plead  specially, 
or  give  in  evidence  on  the  general  issue  nan  assumpsit*, 

b  Kearalake  v.  Morgan,  5T.  R.  513.  loy  ▼.  Gregory,  2  Camp.  N.  P.  C. 

C  Walker  ▼.  Seaborne,  l  Taunt.  596.  383.    . 

4  Steaunaa  ▼.  Magnus,  9  Camp.  N.  P,  e  Seaaon  v.  Gilbert,  9  Lev.  144. 

C.  194-  11  East,  390.  Sec  also  Brad*  " 


($9)  Ib  Lynn  v.  Bruce,  «  H.  B).  317.  it  was  holden,  that  an 
agreement  to  accept  a  composition  in  satisfaction  of  a  debt,  was  not 
a  sufficient  conakkratioo  to  support  a  promise  by  the  debtor  to  paj 
the  composition. 
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that  he  ma  in  infest  *t  the  time  of  making  the  promi** 
(TO). 

This  privilege  of  avoiding  contracts,  which  the  law  con- 
fers on  such  as  enter  into  them  during  their  minority,  that 
is,  (by  the  law  of  England)  within  the  age  of  21  years,  is  a 
personal'  privilege,  the  benefit  of  which  must  be  claimed  by 
the  infant,  and  which  cannot  be  exercised  for  him  by  any 
other  person. 

The  plea  of  infancy  ought  not  to  be  pleaded  by  jittomey, 
but  by  guardian ;  for  an  infant  cannot  appoint  an  attorney. 

In  cases  where  the  contract  declared  on  by  the  plaintiff 
has  been  made  with  the  infant  for  necessaries  suitable  to  his 
estate  and  degree,  the  plea  of  infancy  will  not  operate  as  a 
bar  to  the  plaintiff's  demand;  for  the  law  permits  an  infant 
to  bind  himself,  either  by  simple  contract,  or  single  bill*, 
for  necessaries*,  (viz.)  necessary  meat,  drink,  apparel,  proper 
iostruction,  and  the  like ;  hence  it  frequently  becomes  a 
question,  what  are  necessaries. 

In  an  action  for  goods  sold  and  delivered1,  it  appeared 
that  the  goods  in  question  were  a  livery  for  a  servant  of  the 
defendant,  who  was  a  captain  iu  the  army,  and  cockades  for 
some  of  the  soldiers  belonging  to  his  company.  The  defen- 
dant relied  on  his  infancy,  insisting  that  the  goods  in  ques- 
tion were  not  within  the  description  of  necessaries:  the 
judge  left  it  to  the  jury  to  consider  whether  the  livery  was 
not  suitable  to  the  degree,  and  the  cockades  a  necessary  ex- 
pensej  incidental  to  his  situation ;  and  the  jury,  being  of  that 
opinion,  found  a  verdict  for  the  plaintiff.  On  a  motion  for  a 
new  trial,  Lord  Kenyon  C.  J.  said  that  the  cockades  could 
not  be  considered  as  necessaries  for  the  defendant,  and  ought 
not  to  have  been  included  in  the  damages :  but  with  r  spect 
to  the  livery,  he  could  not  say  that  it  was  not  necessary  for 
a  person  in  the  situation  of  defendant  to  have  a  servant  ^71); 

t  Per  Eyre  C.  J.  in  Keaiie  ▼.  Boycot,  %  Ruseel  v.  Lee,  i  Lev.  86,  87. 

8  H.  B1.  515.  and  Elleoboroueh  CJ.  hi  lust.  17s  a. 

In  Taylor  ▼.  Ctoker,  4  £ap .  N.  F.  C,  i  rfefrfa  v.  tflaaey,  S  T.  K.  078. 
187-  ' 


"*■    *■*-»■     -       -      ■      -     -  r  - 


(7Q)  Payment  of  money  into  court  will  not  preclude  a  defen- 
dant from  availing  himself  of*  his  infancy,  because  the  money  may 
have  been  paid  into  court  for  necessaries,  Per  Buller  J.  in  Hitch- 
cock v.  Tyaoo,  2  Eap.  N.  P.  C.  4*  1.  n. 

(71)  See  the  opinion  of  Ha  ugh  ton  J.  2  Rot.  R.  «7K  "  If  an 
infant  is  the  owner  of  nooses,  it  is  necessary  to  have  them  kept  in 
repair,  and  yet  the  contract  to  repair  them  will  not  bind  the  itifrat; 
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and  if  it  was  proper  for  him  to  have  one,  it  was  necessary 
that  the  servant  should  have  a  livery.  The  Chief  Justice 
added,  that  however  inclined  he  was  in  general  to  protect  in- 
fants against  improvident  contracts,  yet  he  thought  this  case 
fell  within  the  fair  liability  which  the  law  imposed  on  in- 
fants of  being  bound  for  necessaries,  which  was  a  relative 
term  according  to  their  station  in  life  (72).  The  rule  for  a 
new  trial  was  discharged,  the  plaintiff's  counsel  agree iug  to 
strike  out  the  amount  of  the  cockades. 

A  copyhold  estate  devolved  on  the  defendant*,  when  he 
was  an  infant  of  six  years  of  age,  whereupon  be  was  admit- 
ted (73)  and  a  fine  duly  assessed.  Two  years  after  the  de- 
fendant (who  had  continued  in  possession  from  the  time  of 
his  admission)  came  of  age,  an  indebitatus  assumpsit  was 
brought  for  the  fine,  which  the  jury  found  to  be  reasonable. 
A  question  was  made  for  the  opinion  of  the  court,  whether 
this  action  would  lie  against  the  defendant,  he  being  a  minor 
at  the  time  of  the  fine  being  assessed.  The  court  were  of 
opinion,  that  the  action  would  well  lie;  and  Yates  J.  said, 
that  if  assumpsit  had  been  brought  against  the  infant  during 
his  minority,  be  should  have  thought  it  maintainable:  that 
an  infant  might  contract  for  necessaries,  a  fortiori,  therefore, 
for  a  fine  which  was  due  on  admission,  without  which  the 
infant  could  not  have  received  the  rents  and  profits.  But  in 
this  case  it  was  clear  beyond  doubt,  for  the  defendant  had 
confirmed  (74)  the  contract  by  his  enjoyment  of  the  estate 
two  years  after  he  came  of  age. 

k  Evelyn  v.  Chichester,  3  Burr.  17 17. 

»p...  ■,.,  1      ■■  m  n ■     1     .  ■       ■  — 

for  no  contracts  are  binding  on  iufants,  except  such  as  concern  thetr 
person" 

(72)  So  in  Ford  y.  Fothergill,  1  Esp.  N.  P.  C.  212.  Lord  Ken- 
yon  C.  J.  said,  that  the  question  of  necessaries  was  a  relative  fact 
to  be  governed  by  the  fortune  or  circumstances  of  the  infant,  and 
that  proof  of  these  circumstances  lay  on  the  plaintiff. 

(73)  In  the  report  of  this  case  in  Bull.  N.  P.  p.  154,  it  is  stated 
that  the  defendant  was  admitted  on  coming  of  age. 

(74)  If  goods,  not  necessaries,  are  delivered  to  an  infant  who 
after  full  age  ratifies  the  contract  by  a  pomise  to  pay,  he  is  bound; 
per  Raymond  C.  J.  Southerton  v.  Whitlock,  London  Sittings,  Str. 
690.  But  see  Stone  v.  Withipoll,  Cro.  Eli*.  12b.  where  it  was 
holden,  that  the  simple  contract  of  an  infant,  not  being  for  neces- 
saries, was  merely  void,  and,  consequently,  that  a  promise  by  his 
executor  to  pay  in  consideration  of  forbearance  was mtdvm  pactum. 
Ashhurst  J.  speaking  upon  this  point  of  subsequent  promises  by 
infants  in  Cocfcshott  v.  Bennet,  2  T.  R.  7<>6<  seems  to  confiue  thevr 
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Fotm  of  the  Replication. — A  replication  in  a  general  form, 
that  the  articfes  provided  were  necessaries  suitable  to  the 
estate  and  degree  of  the  defendant1,  without  stating  how,  or 
in  what  manner,  they  were  necessaries,  will  be  sufficient  to 
bar  the  plea  of  infancy.  It  is  however  essentially  necessary, 
that  it  should  appear  on  the  face  of  the  replication,  that  they 
mfre  necessaries  for  the  infant  (75);  for  where  in  assumpsit 
against  an  executor  for  a  farrier's  bill,  the  defendant  plead- 
ed that  the  testator  was  an  infant*,  the  plaintiff  replied,  that 
the  demand  was  for  looking  after  the  infant's  horses,  and 
that  the  work  was  necessary  for  the  horses,  on  demurrer,  the 
court  held  that  the  replication  was  bad ;  that  it  should  have 
been  a  general  replication,  that  the  demand  was  for  necessa- 
ries for  the  infant,  and  the  rest  should  have  been  left  to  evi- 
dence, where  the  circumstances  of  the  defendant's  health 
and  fortune  would  be  considered;  and  the  court  added,  that 
in  this  case,  though  the  work  might  be  necessary  for  the 
horses,  yet  it  did  not  appear  that  the  horses  were  necessary 
for  the  infant. 

It  will  be  proper  to  remark  here,  that,  on  a  replication  to 
this  effect,  viz.  that  the  defendant,  after  he  came  of  age,  con- 
firmed the  promise,  if  the  defendant  rejoins  that  he  aid  not, 
after  he  came  of  age,  confirm  the  promise,  it  is  sufficient  for 

1  Hoggins  r.  Wiseman,  Carth.  J 1  o.  tbe  name  of  Brooks  r.  Crowae,  Andr. 

m  Clowes  v.  Brooks,  Str.  i  ioi.  S.  C.  by        977. 

operation  to  securities,  "  A  security  given  by  an  infant,  which  is 
only  voidable*  may  be  revived  by  a  promise  after  he  comes  of  age. 
In  soch  cose  he  is  bound  in  equity  and  conscience  to  discharge  tbe 
debt,  though  the  law  would  not  compel  him  to  do  so;  but  he  may 
wave  the  privilege  of  infancy  which  the  law  gives  him  for  the  pur- 
pose of  securing  him  against  the  impositions  of  designing  persons; 
and  if  he  choose  to  wave  his  privilege,  the  subsequent  promise  will 
operate  upon  the  preceding  consideration."  It  is  clear,  that  if  a 
bond  be  given  by  an  infant,  during  his  minority,  for  the  amount  of 
a  simple  contract  debt,  not  for  necessaries,  the  giving  of  the  speci- 
alty will  so  extinguish  the  simple  contract  debt  as  not  to  leave  a  suf- 
ficient consideration  for  an  express  promise  after  full  age  to  operate 
upon,  and  consequently  an  assumpsit  upon  the  original  cause  of  ac- 
tion cannot  be  maintained.  Tapper  v.  Davenant,  3  Reb.  798.  and 
BulI.N.  P.  J  55. 

(75)  Necessaries  for  an  infant's  wife  are  necessaries  for  him;  but 
if  provided  for  the  marriage,  he  is  not  chargeable,  though  she  uses 
them.  Turner  v.  Trie  by.  Per  Pratt  C.  J.  London  Sittings,  E.  56. 
Str.  168.  If  an  infant  contract  for  the  nursing  of  his  lawful  child, 
this  contract  is  good,  and  shall  not  be  avoided  by  infancy,  no  more 
than  if  he  had  contracted  for  his  own  aliment  or  erudition.  Bacon, 
Max.  18. 
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the  plaintiff  to  prove  the  promise,  and  the  defendant  most 
prove  infancy  if  be  means  to  take  advantage  of  it,  because  it 
will  be  presumed,  that  a  person  who  cob  tract*  is  of  a  propel 
age  to  contract  until  the  contrary  be  shewn.  Borthwick  v. 
Carrutbers,  1  T.  K.  64&  It  must  be  observed,  however, 
that  a  replication  of  a  new  promise,  after  the  defendant  came 
of  age,  must  be  supported  by  evidence  of  an-  express  pro* 
mise ;  payment  of  part  of  the  plaintiffs  demand  is  not  in 
this  ease  tantamount  to  evidence  of  a  new  promise  to  pay 
the  remainder;  as  it  is  to  take  a  case  out  ot  the  statute  of 
limitations.  Per  Kenyon  C.  J.  in  Tbrupp  v.  Fielder,  9  Esp. 
N.  P.  C.  p.  638. 

The  promise  also  must  be  voluntary,  and  not  extorted 
from  the  party  under  the  terror  of  an  arrest.  Per  Lord  A I  van- 
ley  C.  J.  Manner  v.  Killing,  5  Esp.  N.  P.  C.  10*. 

Where  infancy  is  given  in  evidence  under  the  general  issue, 
it  is  competent  to  the  plaintiff  to  answer  it  by  proof  of  any 
matter,  which  might  have  been  put  on  the  record  and  pleaded 
by  way  9f  reply  to  the  plea  of  infancy. 

Contracts  entered  into  by  infants  for  the  maintenance  of 
their  trade  are  not  binding  on  them.  This  rule  has  been 
established  for  the  protection  of  infants  against  improvident 
act8,and  that  they  may  not  incur  losses  by  trading. 

Assumpsit  for  goods  sold";  plea,  infancy;  replication, 
that  the  defendant  bought  the  goods  pro  necessario  mctu  et 
apparatu  et  ad  manutentionem  familue  sua:  rejoinder,  that 
the  defendant  kept  a  mercer's  shop,  and  bought  the  goods  in 
question  to  sell  again.  On  demurrer,  the  court  were  of 
opinion,  that  this  buying  by  the  infant,  though  for  the  main- 
tenance of  his  trade,  by  which  he  gained  his  living,  should 
not  bind  bin  (76). 

»  WhittingbMB  v.  Hill,  Cro.  Jac  404 
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(76)  So  in  Wbywall  v.  Champion  Str.  1083.  it  was  ruled  kf 
Lee.  C.  J.  at  the  Loudon  Sittings*  M.  11  Geo.  2.  that  tobaccee* 
seat  to  the  defendant,  who  had  set  up  a  shop  in  the  country,  could 
not  be  recovered. for  a*  necessaries,  the  defendant  appearing  to  be 
an  infant ;  for  the  law  would  not  suffer  him  to  trade,  which  might 
be  his  undoing.  So  where  in  an  action  for  work,  and  labour>  to 
which  defendant  pleaded  infancy*,  it  appeared  that  the  plaintiff 
was  a  writing  painter,  and  the  defendant  a  painter  and  glazier^ 
and  the  work  done  by  the.  plaintiff  was  painting  aud  gilding  tetters 
for  the  defendant's  customers;  Lord  Kenyon  C.  J.  said,  the  lav* 
KOitld  not  allow  an  infant  to  trade,  therefore  au  action  could  not 

*  Dilk  v.  Keighly,  *  Esp.  N.  P.C.  480 


• 
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So  rtlicrfe  tte  plaintiff  declared  agaitfst  *er  dtferidanU 
•  *  being  merchants*,  according  to  the  custom  of  merchant*, 
wpon  a  bill  of  exchange  drawn  by  the  defendants,  one  of 
the  defendants  (7?)  pleaded  infancy.  Oft  demurrer  the 
plea  was  holden  good,  for  the  infant  \tasa  trader,  and  the 
bill  was  drawn  in  the  course  of  trade,  and  not  for  any  neees» 
series*  But  it  has  been  holden  lately  that  an  infant  cantfOt 
bind  himself  even  fo*  necessaries  by  hi*  acceptance  of  a  bill 
of  exchange*. 

It  has  been  holden  also,  that  if  an  infant  is  livirtg  uttdet 
tbe  roof  of  his  parient,  who  provides  every  thing,  Which  in  hid 
judgment  appears  to  be  proper,  the  infant  cannot  bind  him- 
self to  a  stranger  even  for  such  articles,  as  might  under  other 
circumstances  *be  deemed  necessaries*.  And  in  one  caser, 
-where  an  itrfmit  during  bis  residence  at  a  coffee-bouae  con- 
tracteda  debt  vritba  tailor  for  wearing  apparel,  LordKen^on! 
expressed  an  opinion  thatitwasthedutyof  the  tradesman,  to 
inquire  into  the  situation  of  the  infant,  and  to  le&rnfrom  the 
parent  whether  the  infant  was  in  want  of  the  articles  ordered, 
or  not,  and  unless  the  tradesman  could  shew  that  he  bad 
made  such  inquiry,  he  was  not  intitled  to  recover. 

So  infancy  is  a  good  bar  to  an  action  for  money  lent,  al* 
though  the  infant  has  expended  the  money  in  the  purchase 
of  necessaries. 


o  William*  r.  W.  H.  and  R.  Himtot,  aafe  v.  Gi*rille,Sotnef«et  Saram. Am. 

Cartb.  160.  1810.  MS.  Deale  v.   Leave,  C  B. 

p  Wifti&roaon  v.  Watts,  1  Camp.  N.  London  Sittings  after  H.  T.  51  G.  3. 

P.  CI  359.  Sir  J.  Mansfield  C  J.  S.  P,  MS. 

*>  PCTGouU/.Biilnbrid^ev.Pidterhir,  r  Ford  ▼.  FothergiH,  rVakeN.  P  C. 

a  BL  R.  1395.  par  Bbyky  J.  Borriu-  999*  1  Esp.N.  P.  C.  911.  S.  C 


be  maintained  against  him  far  work  done  in  the  course  of  if.  I 
am  not  aware  of  any  decision  at  variance  with  the  preceding,  e** 
oept  an  anonymous  case  in  Bailer's  Nisi  Prius,  p.  164;  where  it  it 
stated  that  Mr.  Baron  Clarke  in  an  action  before  him,  where  the 
defendant  gave  his  courage  in  evidence*  it  appearing  he  bad  .been 
aet  up  in  8  farm,  and  bought  the  sheep  of  the  plaintiff  in  the  way  of 
farming,  directed  the  jury  to  give  a  verdict  for  the  plaintiff,  and 
•aid  he  thought  the  law  ought  not  to  put  it  into  the  power  of  in* 
feints  to  impose  upon  the  rest  of  the  world. 

(77)  Where  an  action  is  brought  against  partners,  and  one  of 
them  pleads  infancy,  the  plaintiff  ought  not  to  enter  a  nolle  prose 
mil  as  to  the  infant,  and  proceed  against  the  others,  for  if  he  does,' 
be  will  be  nonsuited.  The  proper  method  in  this  caste  is  to  discon- 
tinue the  first  action,  and  proceed  oV  novo  against  the  other  part- 
ners. Jaffray  v.  Pairbain  and  others,  5  Esp.  N.  P.  C.  47*  Per 
Lord  Ellenooroiigh  C.  J.  recognising  Chandler  v.  Parkes,  3  Bap. 
N.  P.  C.  7&  per  Kenyon  C.  J.  S.  P. 
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In  debt  upon  a  single  bill,  tbe  defendant  pleaded  bis  in- 
fancy1; plaintiff  replied,  that  it  was  for  necessaries,  viz. 
part  for  cloaths,  and  part  money  lent  for  bis  necessary  sup- 
port at  the  university.  Uejoinder,  that  the.  money  was  lent 
defendant  to  spend  at  pleasure,  traversing  that  it  was  lent 
for  necessaries,  and  issue  thereupon  was  found  for  plaintiff, 
•  who  had  judgment  in  C.  B.  which  was  reversed  on  error  in 
B.  R.;  and  Parker  C.  J.  said  that  an  infant  might  buy  ne- 
cessaries, but  he  could  not  borrow  money  to  buy,  for  he 
might  misapply  the  money,  and  therefore  the  law  would 
not  trust  him  but  at  the  peril  of  the  lender,  who  must  lay  it 
out  for  him,  or  see  it  laid  out,  and  then  it  was  hi6  providing, 
and  his  laying  out  so  much  money  in  necessaries  for 
him  (78). 

If  the  action  against  an  infant  be  grounded  on  a  contract, 
the  plaintiff  cannot  convert  it  into  a  tort,  so  as  to  charge  the 
infant 

"  If  one  deliver  goods  to  an  infant  on  a  contract*,  know- 
ing him  to  be  an  infant,  the  infant  shall  not  be  charged  for 
them  in  trover  and  conversion;  for  the  law  will  not  permit 
a  plaintiff,  by  changing  the  form  of  action,  to  vary  the  lia- 

•  Earlev.  Peale,  Salk.  386.  t  1  Sid.  199.  Manby  T.Scott, 


(78)  Id  Darby  v.  Boucher,  Salk.  279*  a  question  was  made, 
whether  in  the  case  of  money  lent  to  an  infant,  who  employs  it  in 
paving  for  necessaries,  the  infant  was  liable,  and  Holt  C.  J.  was  of 
opinion,  that -he  was  not ;  for  it  was  upon  the  lending  that  the  con- 
tract roust  arise,  and.  after  that  time  there  could  not  be  any  con- 
tract raised  to  bind  the  infant,  because  after  that  he  might  waste 
the  money;  and  the  infant's  applying  it  afterwards  for  uecesfcaries 
would  not  by  matter  ex  post  facto  entitle  the  plaintiff  to  an  action; 
for,  as  was  observed  by  the  court  in  Earle  v.  Peale,  10  Mod.  67. 
the  law  does  not  recognize  any  coutracts  except  such  as  are  good 
or  bad  at  the  time  when  they  werejroade,  and  their  nature  cannot 
be  altered  by  any  subsequent  contingency.  So  in  Probart  v. 
Knouth,  2  Esp.  N.  P.  C.  472  n.  where,  to  an  action  tor  utoney 
lent,  the  defence  was  infancy,  Buller  J.  would  not  permit  the 
plaintiff  to  give  in  evidence,  that  the  money  lent  was  laid  out  in  the 
purchase  of  necessaries.  But  it  is  otherwise  in  equity;  for  if  one 
lends  money  to  an  infant  to  pay  a  debt  for  necessaries,  and  in  con- 
sequence thereof  the  infant  does  pay  the  debt,  in  equity  the  infant 
is  liable,  for  there  the  leuder  of  the  money  stands  in  the  place  of 
the  person  paid,  viz.  the  creditor  for  necessaries,  and  shall  recover 
in  equity  a*  the  other  should  have  done  at  law.  Per  Cur.  Mario* 
v.  Pitfield,  1  P.  Wms.  558.  The  same  rute  of  equity  holds  with 
respect  to  money  lent  to  a  feme  covert,  and  afterwards  applied  to 
her  use  for  necessaries.     See  post,  tit.  Baron  and  Fewe»».  4» 
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biiity  of  the  infant'9  Hence,  whatever  be  the  form  of  the 
action  which  is  commenced,  if  the  act  done  by  the  infant  is 
the  foundation  of  an  assumpsit,  tbe  plea  of  infancy  will  be 
a  good  bars  as  where  an  infant  hired  a  mare  of  the  plaintiff 
to  go  a  journey,  it*  the  course  of  which  the  mare  was  strain* 
ed".  The  plaintiff  having  declared  against  the  infantvfor 
this  injury  in  tort,  be  pleaded  infancy,  which  on  demurrer 
was  holden  a  good  plea;  and  Lord  Kenyon  C.  J.  said,  that 
if  it  were  in  tbe  power  of  a  plaintiff  to  convert  that  which 
arises  out  of  a  contract  into  a  tort,  there  would  be  an  end 
of  that  protection  whilh  the  law  affords  to  infants.  Lord 
IVianstield,  indeed,  frequently  said,  that  this  protection  was 
to  be  used  as  a  shield  and  not  as  a  sword;  therefore  if  an 
infant  commit  slander,  God  forbid,  that  he  should  not  be 
answerable  for  it  in  a  court  of  justice*  But  where  an  in-"' 
tfant  has  made  an  improvident  contract  with  a  person,  who 
has  been  wicked  enough  to  contract  with  him,  such  person 
cannot  resort  to  a  court  of  law  to  enforce  such  contract;  • 
and  the  words  "  wrongfully,  injuriously,  and  maliciously," 
introduced  into  the  declaration  cannot  vary  thiscase(79). 

A  single  bill*  given  by  an  infant  for  the  amount  of  neces- 
saries is  binding  on  him,  but  a  bond  in  double  the  amount' 
is  not. 

So  an  account  stated  of  monies  due  for  necessaries  will 
not  lie  against  an  infant*,  the  law  hot  giving  an  infant  credit 
for  accurate  computation,  nor  can  he  agree  to  any  such  ac- 
count 

*  Jennings?.  Runoall,  ST  R.  335.  s  9  Roll.  Rep.  971.  and  Trueman  r. 
x  Russell  v.  Lee,  1  Ler.  86,  07.  Hurst,  1  T.  R.  40. 

y  Ayliff  v.  Archdnle,  Cro.  Eliz.  998.  ' 

See  ako  1  lust.  179.  a. 

(79)  As  in  the  cases  of  contract,  where  the  law  has  protected  the 
infant  against  his  liability,  he  cannot  be  prejudiced  by  the  form  of 
action  in  which  he  is  sued ;  so  in  cases  ex  delicto,  where  he  is  re- 
sponsible, he  cannot  derive  any  advantage  from  it. 

Jn  Bristow  v.  Eastman,  1  Esp.  N.  P.  C.  172.  Kenyon  C.  J. 
was  of  opinion,  that  money  had  and  received  would  lie  against  the 
defendant,  to  recover  money  which  he  had  embezzled,  notwith- 
standing the  infancy  of  the  defendant,  on  the  ground  that  infants 
were  liable  to   actions  ex  delicto,  though  not  ex  contractu;  and 
though  the  action   for  money  had  and  received  was  in  form  an 
action  ex  contractu,  yet  in  this  case  it  was  in  substance  an  action 
ex  delicto:    that  if  trover  had  been  brou'ght  for  the  property  em- 
bezzled,  infancy  would  not  have  been  a  defence;  and  as  the  ob- 
ject  of  the  action  fur  money  had   and  received  was  the  same,  he 
thought  the  name  rule  of  law  ought  to  apply*  and  therefore  that 
iufancy  ought  uot  to  be  a  bur.    . 


tee  assumpsit. 

A  warrant  of  attorney  given  by  an  infant  is  absolutely 
void*,  and  the  court  will  not  confirm  it,  tboogb  the  infant 
appear  to  hifte  given  it  (knowing  that  it  was  not  valid)  for 
the  purpose  of  collision;  for  such  acts  of  an  infant  ad  ate 
ooly  voidable  are  allowed  in  equity  to  be  confirmed,  but 
do*  sucb  as  are  actually  void. 

4.  Payment. 

4.  Payment. — To  an  action  of  assumpsit  the  defendant 
may  plead  matter  of  discharge  ex  post  facto,  as  payment 
before  action  brought. 

Indebitatus  assumpsit  for  goods  sold*:  plea,  payment > 
special  demurrer,  because  the  plea  amounted  to  the  general 
issue ;  but  per  Cur.  it  admits  at  one  time  a  good  cause  of 
action  (80)  in  the  plaintiff,  and  excuses  it  by  matter  ex  post 
facto,  and  therefore  is  a  good  plea. 

Where  there  are  several  demands,  the  party  paying  may, 
at  the  time  of  payment,  apply  the  money  to  which  ever 
debt  he  thinks  proper ;  but  if  he  does  not,  tbe  receiver  may 
apply  it  as  he  pleases6  (81). 

The  mere  production  of  a  bill  of  exchange  from  the  c*»» 
tody  of  the  acceptor  ie  not  presumptive  evidence  of  pay- 
ment, unless  it  be  shewn  that  tbe  bills  were  once  in  circula- 
tion after  being  accepted4.  Nor  is  payment  to  be  presumed 
from  a  receipt  indorsed  on  the1>iil,  unless  it  can  be  shewn 
that  the  receipt  is  in  the  handwriting  of  a  person  entitled  to 
dtemand  payment*. 

*  Saunderson  ▼.  Marr,  l  H.  Bl.  75.  See  2  Vera.  607.  J8. 1*.  per  Ed.CWp. 

b  Vanhatton  v.Morse,  Ld.  Raym  74*7.         Cb. 

c  Bowes  r.  Lucas,  B.  R  M.  11  G.  2.    d  Pfiel  v. Vanbatcnberg,  9  Camp.  N.P. 
Andr.  55.  Goridard  *.  Co^Str.  1194.        C.  43<> 

e  o,  %.*%  * 


(80)  "It  is  generally  true,  that  a  plea,  whkh  admit*  that  tiiere 
was  ooce  a  cause  of  action,  does  not  amount  to  the  general  issue." 
Per  Holt  C  J.  in  Brown  v.  Cornish,  Ld.  Raym.  217. 

In  pleading  a  plea  of  payment,  the  defendant  ought  to  plead 
actio,  mm.  ana  not  onerari  non  debet,  for  lie  allows  the  promise  to  be 
a  good  promise,  but  avoids  it  by  matter  of  discharge  ex  put  factor* 
per  Holt  C.J.  ibid. 

(81)  The  defendant  owed  money  on  two  bonds,  and  paid  money* 
on  account,  but  gave  no  directions  which  he  would  have  it  applied 
to ;  and  upon  a  case  reserved,  it  was  determined,  that  the 
had  the  election.     B loss  v.  Cutting,  cited  in  2  Str.  1 194* 


M 
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6.  Rtltase. 

4.  Ji*/e<w&— Defendant  may  plead  a  release  after  pro- 
mise, ami  before  action  brought,  specially  (39),  or  give  it 
in  evidence9  under  the  general  issue.  The  usual  replication 
to  a  plea  of  release  is  nan  est  factum  (83). 

A  release,  upon  performance  of  the  promise  in  part*,  quoad 
hoc,  will  not  discharge  the  promise  for  the  residue. 

If  after  the  last  continuance  the  plaintiff  give  the  defen- 
dant a  release,  he  may  plead  it  in  bar*;  such  plea  is  called  a 
plea  puis  darrein  continuance :  as  it  is  pleaded  sometimes  at 
the  assizes,  the  following  form  may  be  useful : 

And  now  at  this  day,  to  wit,  on  the  day  of 

in  the  year  of  the  reign  of  our 

Sovereign  Lord  George  the  Third  by  the  grace  of  God, 

*  &c.  before  A.  B.  and  C.  D.,  justices  of  our  Lord  the 
"  now  King,  appointed  to  take  the  assizes  in  and  for  the 

county  of  G.  aforesaid,  at  in  the  county  of 

G.  aforesaid,  comes  the  said  H.  J.,  by  J.  S.  his  counsel, 
and  says  that  the  said  E.  F.  ought  not  further  (84)  to 
maintain  his  action  against  the  said  H.  J.,  because  he  says 
that  after  the  making  the  said  several  supposed  promises 
"  and  undertakings  in  the  said  declaration  mentioned,  and 
•  "  alter  the  last  continuance  of  the  aforesaid  plea,  that  is, 

*  after  the  (85)  day  of  last  past,  from  which 
"  day  until  the  day  of  in  Mich.  Term  next 
"  (unless  the  justices  of  our  Lord  the  King  assigned  to 

•  Miller  r.  Aria,  ante.  Hawley  ▼.  Pea-    f  2  Roll.  Abr.  413. 1.  2*  adjudged, 
eock,  2  Camp.  N.  P.  G.  55s.  S.  P.    g  Bull.  N.  P.  309.  ' 


(82)  See  the  form,  Clerk's  Assist  p.  257,  259.  2  Rich.  P. 
B.  R.  p.  43.  third  edition. 

(83)  9  Rich.  Pr.  B.  R.  p.  44. 

(84)  "  This  seems  to  be  the  proper  way  of  pleading  a  collateral 
thing,  which  happens  alter  the  action  brought ;  for  by  this  it  ad- 
mits that  the  action  was  well  brought,  bat  that  the  plaintiff  by  rea- 
son of  the  new  matter  ought  not  to  proceed  farther  in  it.*'  Cam- 
pion v.  Baker,  Lutw.  1 143.  "  Since  the  case  of  Evans  v.  Prosser, 
3  T.  R.  186.  it  may  be  considered  as  a  settled  rule  of  pleading, 
that  no  matter  of  defence  arising  after  action  brought  can  properly 
be  pleaded  in  bar  of  the  action  generally"  Per  Lord  Ellenborongh 
£.  J.  in  Le  Bret  v.  Pnpillou,  4  East's  K.  507. 

{86)  The  day  af  th#  return  af  the  venire  facUs* 
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hold  the  assizes  of  our  Lord  the  King  in  and  for  the 
county  of  G.  should  first  come  on  the        day  of 
at  in  the  said  county  of  G.)  the  action  afore- 

"  said  is  continued,  to  wit,  on,  &c.  (86)  at,  &c.  the  said 
"  £.  F.by  his  deed,  dated,  &c.  did  release,"  and  to  shew  the 
particular  matter,  and  conclude,  "  And  this  he  is  ready  to 
••  verify,  wherefore  he  prays  judgment  if  the  said  E.  F. 
"  ought  fur  th&  to  maintain  this  action  against  him,  &c." 

It  is  the  constant  experience  at  the  assizes  to  put  the 
party  to  verify  a  plea  puis  darrein  continuance* ,  before  it  is 
allowed;  and  if  the  party  does  not  give  some  evidence  of 
the  truth  of  it,  the  judge  will  reject  it,  and  go  on  with  the 
cause. 

The  same  certainty  is  required  in  this,  as  in  other  pleas1* 

If  the  jury  be  pot  taken  at  the  day  of  Nisi  Prius,  a  release 
is  pleadable  after  the  last  continuance  at  the  day  in  bank*, 
although  it  be  not  offered  at  Nisi  Prius  ;  but  otherwise  it 
is,  if  the  jury  be  taken. . 


6.  Statute*^ 

1.  Of  Limitations.  £.  Of  Set-off. 

1.  Statute  of  Limitations. — By  stat.  21  Jac.  1 .  c.  16.  §  3. 
all  actions  upon  the  case  (other  than  slander)  shall  be  com- 
menced and  sued  within  six  years  next  after  the  cause  of 
duel/ actions,  and  not  after. 

Advantage  must  be  taken  of  this  statute  by  pleading  it1, 
(87)  although  it  should  appear  on  the^face  of  the  declaration 
that  the  cause,  of  action  did  not  arise  within  six  years  before 

b  Per  Cur.  in    Martin  v.  Wyvil,  Str.    k  Doct.  PI.  300. 

49.J.  1  Pucklc  t.  Moor,  l  Vent.  191.    Lee 

i  Doct.  PI.  297.  v.  Rogers,  l  Lev.  1 10. 


(86)  The  defendant  must  allege  precisely  the  very  day,  time, 
and  place.     Per  Cur.  Yelv.  141. 

(87)  Different  reasons  are  assigned  for  this,  which  seems  to  be 
an  exception  to  the  general  rule,  that  where  it  is  required  by  statute, 
that  an  action  shall  be  commenced  within  a  limited  time,  it  is  io- 
cumbent  ou  the  plaintiff  to  prove  that  he  has  complied  with  the 
terms  of  the  statute.  In  an  anonymous  case  in  Salk.  p.  278.  Holt 
C.  J.  said,  that  the  statute  of  limitations  could  not  be  given  in  evi- 
dence on  non  assumpsit,  because  that  plea  spoke  of  a  time  past, 
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the  commencement  of  the  action ;  and  the  defendant  will 
not  be  permitted  to  give  it  in  evidence  on  the  general  issue, 
nun  assumpsit. 

There  are  two  forms  in  which  this  statute  is  usually 
pleaded :. 

1.  That  the  defendant  did  not  at  any  time  within  six  years 
next  before  the  commencement  of  the  plaintiff*  s  action,  under* 
take  or  promise,  $c. 

2-  That  the  cause  or  causes  (if  more  than  one  J  of  action 
mentioned  in  the  declaration*  did  not  accrue  at  any  time 
within  six  years  next  before  the  commencement  of  the  plain- 
tiff's action,  $c. 

The  first  form  is  proper  in  actions  of  indebitatus  assumpsit 
for  goods  sold  and  delivered,  money  lent,  and  the  like,  where 
the  consideration  is  executed. 

In  an  indebitatus  assumpsit™,  on  a  promise  to  pay  on  de- 
mand, the  defendant  pleaded  non  assumpsit  infra  sex  unnos  ; 
the  plaintiff  demurred,  on  the  ground  that  nothing  was  due 
until  demand,  and  therefore  defendant  should  have  pleaded 
non  assumpsit  infra  sex  armos  after  demand,  or  that  no  de- 
mand was  made  within  six  years:  But  per  Cur.  If  the  pro- 
mise were  for  a  collateral  thing,  which  would  not  create  any 
debt  until  demand,  it  might  be  so;  but  here,  it  is  an  i/irfe- 
bitatus  assumpsit,  which  shews  a  debt  at  the  time  of  the 
promise,  therefore  the  plea  is  good. 

The  second  form,  viz.  that  the  cause  of  action  did  uot 
accrue  within  six  years,  may  be  adopted  with  safety  in  all 
cases,  but  is  more  peculiarly  applicable  to  the  cases  of 
actions  brought  for  breach  of  promises  founded  on  collateral 

m  Collins  v.  Benniog,  19  Mod.  444, 


and  related  to  the  time  of  making  the  promise,  but  that  on  nil  debet 
it  might;  and  in  Draper  v.  Glassop  (Ld.  Raym.  153.)  he  expressed 
the  same  opinion. 

In  Gould  v.  Johnson  (Ld.  Raym.  838.)  it  was  said  by  the  court, 
that  the  statute  ought  to  be  pleaded,  because  an  original  might 
We  been  sued  out  within  six  years,  and  therefore  the  defendant 
should  plead  the  statute,  to  the  end  that  the  plaintiff  might  have 
an  opportunity  to  reply  such  matter.  A  different  reason  is  assigned 
by  Mr.  Serjeant  Williams,  in  an  elaborate  note  on  this  subject  in. 
thesecond  vol.  of  his  edition  of  Saunders,  p.  63  b.  and  63  c.  to  which* 
fin  account  of  its  length,  1  must  refer  the  reader, 
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and  executory  considerations,  in  which  cases  the  fiat  fam 
would  be  improper,  as  will  appear  fro*  the  following  ease: 

The  declaration  stated,  that,  in  consideration  that  the 
plaintiff  would  receive  A.  and  B.  into  his  house  as  guests, 
and  diet  them*,  the  defendant  promised, '&c.  Ptea,  no* 
assumpsit  infra  sex  annos,  to  which  the  plaintiff  demurred: 
judgment  for  the  plaintiff  in  the  Common  Pleas:  on  error 
in  B.  K.  it  was  agreed  by  that  court  t'rot  the  plea  was  ill: 
for  this  being  an  executory  collateral  promise,  the defendaut 
cannot  plead  non  assumpsit  infra  sex  annos,  but  should  have 
pleaded  causa  actionis  non  accrevit  infra  sexannos;  for,  if 
the  cause  of  action  accrued  within  six  years,  it  was  imma- 
terial when  the  promise  was  made. 

The  plea  of  the  statute  of  limitations  may  be  pleaded  to 
an  action  brought  on  a  bill  of  exchange,  because  it  is  not  a 
specialty0 ;  and  to  an  action  brought  by  an  attorney  for  his 
fees,  because  the  fees  are  not  of*  record.  A  promissory  note 
payable  on  demand,  is  payable  immediately;  and  the  statute 
of  limitations  runs  from  the  date  of  the  note,  and  not  from 
the  time  of  demand*. 

To  the  plea  of  non  assumpsit  infra  sex  annos  the  plaintiff 
may  tender  an  issue',  that  defendant  did  promise  within 
six  years,  and  this  issue  will  be  supported  by  evidence  of 
an  express  promise  (88)  made  by  defendant  within  six  years 
before  action  brought;  for  it  has  been  holden,  that  this 
statute  does  not  extinguish  the  plaintiff's  right  of  action, 
but  suspends  the  remedy  only,  and  lhAt  this  suspension  is 
capable  of  being  removed  by  a  subsequent  promise  on  the 
part  of  the  defendant  within  the  limited  time. 

Not  only  an  express  promise,  but  a  mere  acknowledg- 
ment of  the  debt,  as  existing,  will  be  sufficient  to  support 
this  issue. 

One  of  the  strongest  cases  on  this  subject  is  that  of 
Bryan  v.  Horseman,  4  East's  R,  599.  where  in  assumpsit  for 
wheat  sold  and  delivered,  the  defendant  pleaded  the  statute 
of  limitations.  At  the  trial,  the  plaintiff  called  the  sheriff's 
officer,  who  proved  that  the  defendant,  on  being  arrested, 

*  Gould  v.  Johnson,  Ld,  Raym.  SiSS.    q  Christie  ▼.  Fonseclc,  C.  B.  Londos 
.  ftud  aSallt.  493.  Sittings  after  M.  T.  53  G.  3.  Sir  J. 

*  Renew  r.  Axton,  Carth.  3.  Mansfield  C  J.MS. 

f  Oftmsr  r.  Thorns,  3  Lev.  3O7,  x  Dickson  ▼.  Thomson,  3  Show.  196. 


($6)  u  Doubtless  an  express  promise  will  revive  the  debt,  though 
it  were  twenty  years  after."  Per  Holt  C.  J.  inHyleiog  v.  Hastings 
kord  Rfym.  389* 
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said,  u  I  do*  not  consider  myself  as  owing  Mr;  Bryan  a 
farthing,  it  being  more  than  six  years  since  I  contracted* 
I  hate  had  the  wheat  I  acknowledge,  and  I  have  paid  some 
part  of  it,  and  £67.  remain  due."  (89)  On  the  part  of  the 
defendant  it  was  objected,  that  these  expressions  amounted 
to  no  more  than  what  he  bad  stated  upon  record  in  his  plea, 
which  confessed  the  existence  of  the  debt,  but  avoided  it 
by  alleging  the  lapse  of  time.  Lord  Ellenborough  C.  J. 
thought,  that,  according  to  the  authorities,  such  an  ac- 
knowledgment of  the  existence  of  the  debt  must  be  deemed 
sufficient  to  take  the  case  out  of  the  statute,  though,  if  the 
matter  had  been  res  integrat  the  point  might  have  admitted 
of  doubt,  and  accordingly  by  his  direction  a  verdict  passed 
for  the  plaintiff. 

On  a  motion  for  a  new  trial,  it  was  urged  by  the  counsel 


(89)  "  The  slightest  acknowledgment  has  been  holden  sufficient, 
as  saying,  '  Prove  your  debt,  and  1  will  pay  you*,'  *  1  am  ready 
to  account,  but  nothing  is  due,'  and  much  slighter  acknowledg- 
ments than  these  will  take  a  debt  out  of  the  statute/*  Per  Lord 
Mansfield  C.  J.  in  Trueman  v.  Feoton,  Cowp.  548.  See  also 
Lloyd  v.  Maund,  8  T.  R.  762.  where  the  same  doctrine  was  laid 
down  hy  Bailer  J.  So*  iu  the  following  ease,  the  defendant  meet* 
ing  the  plaintiff,  said  to  him,  '<  What  an  extravagant  bill  you  have 
delivered  me !"  Lord  Kenyon  C*  J.  held  this  a  sufficient  acknow* 
ledgroent  of  some  money  being  duef.  In  Clark  v.  Bradshew 
and  Coglan,  3  Esp.  N.  P.  C.  155,  7,  where  the  defendant,  Brad* 
shaw,  saying,  "  that  the  plaintiff  had  paid  money  for  htm  twelve 
years  ago,  bat  that  he  had  since  become  a  bankrupt,  by  which  he 
was  discharged,  as  well  as  by  law,  from  the  length  of  time  the  debt 
accrued ;"  Lard  Kenyon  C.  J.  held  it  sufficient  to  take  the  case  out 
of  the  statute.  It  roust  however  amount  to  an  acknowledgment 
of  a  debt;  for  where  au  action  was  brought  by  an  executor  against 
defendant  for  money  had  and  received,  it  was  proved  that  defeat  ant 
said,  "  I  acknowledge  the  receipt  of  the  money,  but  the  testatri* 

Save  it  me,"  Clive  Baron  directed  the  jury  to  find  for  the  defen* 
ant,  observing,  that  such  an  acknowledgment  could  not  amount  to. 
a  promise  to  pay,  when  he  insisted  that  he  was  entitled  to  retain* 
Owen  v.  Wolley,  Bull.  N.  P.  14S.  In  an  action  against  a  husband 
for  goods  supplied  to  his  wife,  for  her  accommodation,  while  ha 
occasionally  visited  her,  a  letter  written  by  the  wife  acknowledging 
the  debt  within  six  years,  is  admissible  evidence  to  take  the  case 
oat  of  the  statute  of  limitations.  Gregory  v.  Parker,  1  Camp.  N, 
P.  C.  394. 

*  Per  Holt  C.  J.  in  Hayling  v.  Hastings,  1  Salk  39. 

t  Lawreact  v.  VYarcal,  Peake,  N.  P.  C  94. 
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for  the  defendant,  that,  although  where  there  was  a  simple 
acknowledgment  of  the  debt  as  then  existing,  and  a  promise 
to  pay  it  might  be  implied  from  the  reason  and  justice  of  the 
case,  and  the  presumed  intention  of  the  party  making  the 

Eromise,  yet  that  implication  or  presumption  might  tie  re- 
utted,  and  could  not  apply  to  an  acknowledgment  accom- 
panied with  a  positive  declaration,  that  the  party  did  not 
consider  himself  bound  in  law  to  pay  the  debt;  otherwise 
the  plea 'of  non  assumpsit  infra  sex  annos,  which  was  an  ac- 
knowledgment of  the  antecedent  debt,  might  be  strained 
into  a  promise.  But  if  an  acknowledgment  and  avoidance, 
when  put  in  the  form  a  plea  on  the  record  was  a  good 
defence,  it  could  not  overset  the  plea,  when  tendered  as 
evidence,  and  that,  in  this  case,  the  presumption  of  a  new 
promise,  which  might  arise  from  the  acknowledgment,  if 
it  stood  alone,  was  rebutted  by  the  concomitant  avoidance. 
The  court  after  some  hesitation,  granted  a  rule  to  shew 
cause;  but  when  the  counsel  were  to  have  shewn  cause  on 
a  subsequent  day,  Lord  Ellenhorough  C.  J.  said,  that  they 
had  looked  into  all  the  authorities,  and  that,  whatever  their 
opinion  upon  the  statute  might  have  been,  bad  the  question 
been  new,  yet,  after  the  long  train  of  decisions  upon  the 
subject,  it  was  necessary  to  abide  by  the  construction  which 
had  been  put  upon  it,  in  conformity  with  which,  they  thought 
themselves  bound  to  hold,  that,  what  was  said  by  the  de- 
fendant, was  a  sufficient  acknowledgment  of  the  pre-exist- 
ing debt  to  create  an  assumpsit,  so  as  to  take  the  case  out  of 
the  statute. 

The  defendant  had  stated  to  the  court*,  in  an  affidavit  for 
leave  to  plead  the  statute  of  limitations,  that  "since  the  bill 
of  exchange  (on  which  the  action  was  brought)  became  due 
(which  was  more  than  six  years  before)  no  demand  for  pay- 
ment had  been  made  on  him,"  this  was  deemed  sufficient  to 
be  left  to  thejury  as  an  acknowledgment,  and  the  jury  hav- 
ing found  a  verdict  for  plaintiff,  the  court  refused  to  grant 
a  newtrial.  So  where  a  letter  was  written  by  defendant  to 
the  plaintiff's  attorney1,  on  being  served  with  a  writ,  couched 
in  ambiguous  terms,  neither  expressly  denying  por  admit- 
ting the  debt,  it  was  holden,  that  such  letter  ought  to  have 
been  left  to  thejury  to  consider,  whether  it  amounted  to 
an  acknowledgment  of  the  debt,  so  as  to  take  it  out  of  the 
statute  (90). 

•  Backer  v.  Hannay,  B.  R.  T.  29  G.  3.    t  Lloyd  ▼.  Mauod,  9  T.  R.  760. 
4  East's  R.  604  d.      . 


(90)  See  Bicknell  v.  Keppel,  1  Bos.  &  PuL  N.  R.  30, 
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In  Wbttcomb  v.  Whiting,  Doug.  651.  an  acknowledg- 
ment by  one  of  several  makers  of  a  joint  and  several  pro* 
missory  note  was  holden  sufficient  to  take  it  out  of  the 
statute  against  the  others,  and  that  such  an  acknowledgment 
might  be  given  in  evidence  in  a  separate  action  against  any 
of  the  others.  So  where  one  of  two  makers  of  a  joint  and  se- 
veral promissory  note  became  a  bankrupt0,  and  the  payee 
received  several  dividends  under  the  commission  on  ac- 
count of  the  note,  and  an  action  having  been  brought 
(within  six  years  after  thereceiptof  the  last  dividend)  against 
the  other  maker  for  the  remainder  of  the  money  due  on 
'the  note,  it  was  adjudged,  that  the  payment  of  the  dividends 
was  such  an  acknowledgment  of  the  debt  as  took  the  case 
out  of  the  statute. 

In  Yea  v.  Fouraker,  Bull.  N.  P.  149*  in  assumpsit  on  a 
promissory  note,  the  defendant  pleaded  non  assumpsit  infra 
sex  annos :  on  the  trial  it  appeared,  that  the  defendant  was 
surety  in  the  note  for  J.  8.  and  that  six  years  were  elapsed 
since  the  note  was  given,  but  that,  upon  a  demand  within 
six  years,  the  defendant  said,  "  you  know  I  had  not  any  of 
the  money  myself,  but  I  am  willing  to  pay  half  of  it."  The 
judge  was  of  opinion,  that  this  promise  took  it  out  of  the 
statute,  but  the  jury  found  for  the  defendant:  and  on  amo- 
tion for  a  new  trial,  the  court  held  clearly  that  the  opinion  of 
the  judge  was  right;  that  this  promise  was  sufficient,  and 
granted  a  new  trial.  According  to  the  report  of  this  case 
in  2  Burr.  1099.  the  court  held,  "  that  an  acknowledgment 
of  the  debt  after  the  commencement  of  the  action  would  take 
it  out  of  the  statute  of  limitations." 

Where  there  are  mutual  accounts*  (not  merchants*  ac- 
counts), for  any  item  of  which  credit  has  been  given  within 
8ix  years,  this  is  evidence  of  an  acknowledgment  of  there 
being  an  open  account  between  the  parties,  and  of  a  promise 
to  pay  the  balance,  so  as  to  take  the  case  out  of  the  statute 
of  limitations  (91). 

a  Jackson  r.  fiurbank,  2  H.  Bl.  340.       x  Catling  ▼.  Skoulding,  6  T.  R.  199. 

■     «  — — — — -  ■» 

(91)  Bat  where  all  the  items  are  on  one  side,  as  in  an  account 
between  a  tradesman  and  his  customer,  the  last  item  which  hap* 
pens  to  be  within  six  years,  shall  not  draw  after  it  those  that  are  of 
a  longer  standing.  Per  Denison  J.  in  Cotes  v.  Harris*  Ball.  N.  P. 
149.  And  in  this  case  the  same  learned  judge  held  that  the  clause 
in  the  statute  about  merchants'  accounts  extended  only  to  cases, 
where  there  were  mutual  accounts  and  reciprocal  demands  between 
two  persons.  And  in  Webber  v.  Tivill,  2  Saund.  124.  it  was  holden, 
tbat  this  clause  extended  only  to  accounts  current  between  mer- 
chants, and  not  to  accounts  stated  between  them. 
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In  Hyletug  v.  Hasting*,  Ld.  Rayro.  4£t,  "  the  court  were 
of  opinion,  that  an  acknowledgment  of  the  debt  within  six 
years  of  the  action  was  good  eridrace  of  a  new  promise, 
upon  non  assumpsit  infra  sex  annos,  for  a  jury  to  find  a 
verdict  for  plaintiff,  but  not  matter  upon  which,  if  found 
specially,  the  court  would  give  judgment  for  the  plaintiff. 
And  Rokeby  J.  com  pared  it  to  the  case  of  trover  and  conver- 
sion, where  a  demand  and  refusal  has  been  holden  evidence 
of  a  conversion,  but  not  a  conversion/9  From  the  language, 
however,  of  more  modern  decisions,  it  must  be  inferred, 
that  the  mere  finding  by  the  jury  of  an  acknowledgment  of 
the  debt  within  six  years  of  action  brought  will  be  sufficient, 
and  that,  from  such  acknowledgment,  a  promise  to  pay  will 
be  raised  by  implication  of  law. 

Plaintiff  declared  as  executor  on  a  promise  to  the  testa- 
tor?, defendant  pleaded  non  assumpsit  infra  sex  annos;  and 
upon  the  trial  it  appeared,  that  there  was  a  new  promise 
made  within  six  years,  but  it  was  made  to  the  plaintiff  and 
not  to  the  testator.  Per  cur.  he  should  have  declared  ac- 
cordingly. 

And  in  Sarell  v.  Wine,  3  East's  R.  409.  in  the  case  of  an 
action  brought  by  an  administrator  on  promises  to  the  in- 
testate, where  the  evidence  was  an  acknowledgment  to  the 
administrator  within  six  years,  it  was  holden  insufficient  onb 
the  authority  of  the  preceding  case. 

So  where  an  action  was  brought  by  an  executor  on  pro- 
mises made  to  the  testator*,  the  defendant  pleaded  non  a*» 
sumpsit  infra  sex  annos,  and  the  plaintiff  replied  a  subse- 

2uent  promise  to  himself,  the  replication  was  adjudged  a 
eparture  in  pleading,  and  therefore  bad. 

Replication.— To  the  plea  of  the  statute  of  limitations* 
the  plaintiff  may  reply  a  latitat*  (without  shewing  a  bill  of 
Middlesex)  or  a  capias*,  (without  shewing  an  original)  sued 
out  before  the  expiration  of  the  limited  time,  with  an  inten- 
tion to  declare  in  the  action  then  pending,  and  that  such 
writ  was  returned*,  and  regularly  continued*  to  the  com- 

Tf  Deane  t.  Crane,  Salk.  28.  c  Karver  v.  James,  Willea*  R«  253,  <h 

ft  Hickman  v.  Walker,  Wi lies' 27.  Per  3  Judges,  Brown  t.  Babiugtoa, 

ft  Hclftster  ▼.  Couboa,  Str.  55u.  Lord  Raynt.  9f  3.  (99). 

h  Kanrerv.  James,  WHtes  t55.  Leadw  &  Rudd  ▼.   Brrkeahead,  Carth.  144. 

r.  Moxoa,  9  RJ.  B»  S<25.  S.  P.  P«r  a*4  Salk:  «ao. 

Cur. 

(93)  In  this  case,  Holt  C.  J.  said,  that  it  was  a  fatal  faalt  that 
4he  plaintiff  did  not  thew  that  the  origiual  tvrit  whs  ever  returned. 
And  to  Atwood  v.  Burr,  7  Mod.  5.  he  said,  "  if  om?  were  to  eon- 
fitiue  a  latitat  .for  te? era*  yean,  be  mvnt  get  the  first  returned,  upo* 
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• 

Hiencernent  of  the  action.  The  continuance*  must  be  stated 
formally  in  the  plea,  for  a  taliter  processum  est,  before  de» 
plaration,  is  not  sufficient;  and  the  continuances  must  ap- 
pear pn  the  record  to  be  continuances  of  the  same  writ  of 
process  which  was  originally  sued  out;  for  where  .the  replj*. 
cation  alleged  that  a  bill  of  Middlesex  was  sued  outd,  which 
was  continued  to  a  certain  time,  when  that  proceeding  stop- 
ped, and  then  the  plaintiff  sued  out  an  attachment  of  privir 
lege  for  the  same  caxise  of  action,  the  replication  was  holden 
bad  on  demurrer;  for  the  attachment  of  privilege  was  a  writ 
of  a  ^different  nature  from  a  bill  of  Middlesex,  not  bearing 
any  analogy  to  it;  and  cons^quetly  was  not  a  continuance 
of  the  former  suit 

If  a  latitat  is  issued  out  after  the  expiration  of  the  six 
years',  but  bearing  tepte  before,  and  the  plaintiff  in  his  re* 
plication  state  the  latitat  to  have  been  sued  out  on  the  day 
on  which  it  bears  teste,  the  defendant,  in  his  rejoinder,  may 
shew  the  real  day  on  which  the  latitat  was  sued  out,  an<J 

d  Smith  v.  Rower,  3  T.  R.  669.         «  Jebotou  v.  Smith,  a  Burr.  050. 

which  return  the  continuances  are  made,  though  in  fact  he  never 
takes  out  another  writ;  but  there  must  be  a  return  of  the  first  writ*" 
The  laoguuge  of  Holt  C.  J.  in  the  preceding  cases  was  adopted 
*  by  Kenyon  C.  J.  delivering  the  opinion  of  the  court  in  Harris 
v.  Woolford,  6  T.  R.  61 8,  619. 

In  Kinsey  v.  Hey  ward,  C.  B.  1  Lutw.  256.  and  Lord  Rayau 
432.  a  question  arose,  whether  an  action  of  assumpsit  in  one  county 
could  be  considered  as  a  continuation  of  an  action  commenced  by 
a  writ  of  ctausum  /regit  sued  out  in  another  county  within  the 
limited  time,  so  as  to  present  the  statute  of  limitations  attaching: 
Treby  C.  J.  Powell  and  Nevill  Justices  were  of  opinion  that  it 
was*  Blencowe  J.cont. — A  writ  of  error  bavins  been  brought  ia 
B.  R.,  the  case  was  there  determined  00  a  diuereat  ground,  *'«• 
that  admittiug  the  assumpsit  to  be  a  continuance  of  the  clmusum 
/regit,  which  it  was  difficult  to  maintain,  yet  that  writ  had  not  beep 
returned,  nor  were  the  continuances  atated.  This  judgment  was 
affirmed  on  error  in  the  House  of  Lords,  it  is  observable  that  in 
Brown  v.  Babington,  Lord  Raym.  88*.  Holt  C.  J.  agreed  in  opi- 
nion with  Blencowe  J.  "  that  the  assumpsit  could  not  be  consi- 
dered as  a  continuance  of  the  action  commenced  by  chusum  /regit, 
and  said,  that  he  imagined  that,  after  the  reversal  of  the  judgment 
of  Kinsey  v.  Hey  ward  was  affirmed  in  parliament,  this  point  would 
never  have  been  moved  again :"  But  Powell  J.  retained  hi*  former 
Opinion,  that  the  suing  of  the  ctausum /regit  would  avoid  the 
statute  as  well  as  a  latitat,  alleging  that  a  clausum /regit  was  the 
ancient  process  of  the  Court  of  Common  Pleas,  and  very  usefgl  to 
tbe  subject  in  saving  the  fine  due  upon  the  original* 
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aver  that  he  did  not  promise  within  six  years  next  before 
that  day. 

If  an  action  be  commenced  in  an  inferior  court',  and  then 
removed  by  habeas  corpus  into  the  King's  Bench,  where 
the  plaintiff  declares  de  novo,  and  the  defendant  pleads  the 
statute  of  limitations,  the  plaintiff  may  reply  the  suit  below, 
and  shew  that  to  have  been  commenced  within  six  years 
of  the  cause  of  action. 

And  in  Story  v.  Atkins,  2  Str.  719.  where  the  declaration 
in  the  inferior  court  was  indebitatus  assumpsit  for  money 
due,  and  the  declaration  in  the  superior  court  was  a  special 
assumpsit  on  a  promissory  note,  yet  the  plaintiff  in  his  re- 
plication having  averred,  that  the  declaration  in  the  supe- 
rior court  was  for  the  same  cause  of  action  as  that  for  which 
plaintiff  had  levied  his  plaint  below,  it  was  holden  sufficient 
to  bar  defendant's  plea  of  the  statute  of  limitations. 

The  replication  must  state  that  the  cause  of  action  ac- 
crued within  six  years  next  before  the  suing  forth  of  the 
writ;  for,  where  in  assumpsit,  by  an  executor  on  promises 
to  the  testator,  the  defendant  pleaded  the  statute,  and  the 
plaintiff  replied,  that  the  writ  was  sued  out  on  such  a  day*, 
and  within  six  years  before  the  suing  out  thereof,  letters  tes- 
tamentary were  granted  to  the  plaintiff;  on  special  demur- 
rer, assigning  for  cause,  that  the  plaintiff  had  not  alleged 
positively  that  the  cause  of  action  accrued  within  six  years 
before  the  suing  forth  of  the  writ,  the  replication  was  holden 
bad ;  the  court  observing,  that  the  time  of  limitation  must 
be  computed  from  the  time  when  the  action  first  accrued  to 
the  testator,  and  not  from  the  time  of  proving  the  will;  that 
the  proving  the  will  did  not  give  any  new  cause  of  action, 
aud  consequently  the  time,  when  it  was  done,  was  immate- 
rial. 

So  where  to  assumpsit  brought  by  the  assignee  of  a  bank- 
rupt*,  defendant  pleaded  the  statute  of  limitations;  the 
plaintiff  replied  the  bankruptcy  and  assignment,  and  that 
the  cause  of  action  arose  within  six  years  next  before  the 
assignment;  on  demurrer,  the  replication  was  holden  bad; 
the  court  observing,  that  the  statute  would  be  defeated  as  to 
all  simple  contracts,  if  an  assignment,  at  the  end  of  five  years 
and  a  half,  was  to  set  all  at  large  again. 

By  stat  SI  Jac.  1.  c.  16.  s.  4.  it  is  enacted, "  that  if  judg- 
u  ment  be  given  for  the  plaintiff  and  reversed  by  error,  or 
M  the  judgment  be  arrested,  or  if  the  defendant  be  out- 

f  Beviit  v.  Chapman,  1  Sid.  998.  and    e  Hickman  v.  Walker,  Willra  27. 
Matthew*  r.  Phillips,  6alk.  484.  S.  P.    b  Gray  r.  Meudea,  l  Str.  55b* 
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"  lawed,  and  the  outlawry  reversed;  the  plaintiff,  his  heirs, 
"  executors,  or  administrators,  may  commence  a  new  ao 
*'  tion  or  suit  from  time  to  time  within  a  year,  after  such 
"  judgment  given  or  outlawry  reversed." 

It  has  been  said,  that  within  the  equity  of  the  preceding 
section,  the  courts  have  permitted  an  executor  or  adminis- 
trator within  a  year  (93)  after  the  death  of  the  testator  or 


*  (93)  I  am  not  aware  of  any  case  in  which  this  point  has  been 
expressly  decided,  or  in  which  it  has  been  holden,  that  an  execu- 
tor or  administrator  must  bring  his  action  within  the  year.  In  Bul- 
ler's  N.  P.  p.  150.  is  the  following  position :  "  If  an  executor  take 
out  proper  process  within  a  year  after  the  death  of  his  testator,  if 
the  six  years  were  not  lapsed  before  the  death  of  the  teatitor, 
though  they  be  lapsed  within  that  year,  yet  it  will  be  sufficient  to 
take  it  out  of  the  third  section  of  the  statute  of  limitations  by  the 
equity  of  the  fourth  section."  The  authority  cited  for  this  posi- 
tion is  Cawer  v.  James,  probably  the  same  case  as  is  reported  in 
Willes,  255.  by  the  name  of  Karver  v.  James;  but  in  Willes's  Re- 
port, the  position  as  laid  down  by  Buller  seems  rather  to  have  been 
admitted,  than  expressly  determined.  In  like  manner  in  Wilcocks 
v.  Huggins,  Str.  907.  and  Fitzg.  )7<>t  289.  it  seems  to  have  been 
taken  for  granted.  From  the  language,  however,  of  Lee  J.  in  the 
last- mentioned  case,  it  may  be  interred  that  at  that  time  no  tixed 
period,  within  which  the  executor  or  administrator  might  bring  the 
action,  had  been  established.  His  words  are*,  "  In  the  contiu- 
"  gency  that  has  happened,  the  statute  does  not  limit  any  time  for 
*'  the  executor  to  bring  his  action ;  but  there  is  a  clause  that  pro* 
'<  vides  (where  a  judgment  is  reversed  after  the  six  years)  one  year 
"  alter  the  reversal  for  the  plaintiff  to  bring  a  new  action,  which 
"  may  be  a  direction  with  regard  to  the  reasonableness  of  the  time 
"  to  be  allowed  an  executor  or  administrator  in  the  present  contin- 
"  gency."  It  is  observable  also,  that  in  Wilcox  v.  Hugging,  Fitzg. 
171.  a  case  (Lethbridge  v.  Chapman)  was  cited,  where  an  adminis- 
trator brought  his  actiou  fourteen  mouths  after  the  intestate's  death, 
and  recovered  ;  and  in  Wilcox  v.  Huggins  (where  the  action  was 
brought  by  the  executor  of  an  executor  iti  right  of  the  tirst  testator 
more  than  four  years  after  the  death  of  the  first  executor)  it  was 
admitted  by  the  court,  that  if  the  second  executor  had  been  re* 
tarded  by  suits  about  the  will  or  administration,  it  would  have  al- 
tered the  case,  because  then  the  neglect  would  have  been  accounted 
for.  Perhaps  the  only  rule  that  can  be  laid  down  with  safety  is, 
that  the  executor  or  administrator  must  bring  hi*  action  within  a 
reasonable  time.  This  rule  receives  some  sanction  from  the  follow- 
ing observations  of  the  judges  in  Wilcox  v.  Huggin*,  Fitzg.  2^0. 
Raymond  C.  J.,  "  It  mi^ht  be  too  harsh  a  const  ruction  to  say, 
"  that  the  debt  becomes  irrecoverable  by  an  abatement  qf  the  ao 


•  Fits*  173. 
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intestate,  to  renew  a  suit  commenced  by  the  testator  or  in' 
testate. 

To  an  action  of  indebitatus^  assumpsit1  brought  by  tfti  exe- 
cutor for  business  done  by  his  testator/ he  defendant  pleaded 
the  statute  of  limitations.  Replication*  an  attachment  of 
privilege  sued  out  returnable  in  eight  days  of  the  purifica- 
tion. Special  demurrer,  because  the  attachment  was  alleged 
to  have  been  returnable  on  a  general  return  day,  instead  of 
a  day  certain .  the  court  overruled  the  demurrer,  observing, 
that  the  writ,  though  informal,  was  Sufficient  to  bar  the  sta- 
tute, for  if  the  cause  had  proceeded,  and  plaintiff  had  re* 
covered,  and  afterwards  judgment  had  been  reversed  or  ar- 
rested for  this  irregularity,  the  plaintiff,  by  the  4th  Section, 
*ould  have  had  a  year's  time  to  proceed  in'  a  tlew  action, 
which  shewed  the  spirit  of  the  statute  to  be,  that  a  suit  ac- 
tually begun,  however  informally  or  irregularly,  was  suffi- 
cient to  bar  the  statute  (94j. 

i  Leadbeter  ▼.  Marklaad,  9  Bl.  Rep.  1131. 

^■^■*^-     l^l«         ■      ■■■■■«]  I  I  ,  ,  ,||  ^«— — —»— — — ^ 
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"  tion,  after  the  si*  years  elapsed,  by  the  plaintiff's  death;  bat 

"  then  the  executor,  to  bring  his  case  within  the  eauity  of  the  sta* 

"  tute,  must  make  a  recent  prosecution,  as  to  which,  the  clause  in 

*  the  statute  that  provides  a  year  after  the  reversal  of  a  judgment* 

"  &c.  may  be  a  good  direction."     Page  Justice:  M  Such  a  recent 

"  prosecution  ia  to  be  tnade  as  will  shew  the  party  came  as  early  si 

*•  he  might.     If  there  had  been  a  contest  about  the  wilt  or  the 

M  right  of  administration,  that  should  have  been  pleaded  in  excuse 

«'  of  the  delay.*'     Probyn  J.  "  Nothing  hath  been  disclosed  to 

**  shew  why  the  action  was  not  brought  sooner.     If  a  reasonable 

94  cause  had  been  shewn,  it  might-bring  the  action  within  the  notion 

«  of  a  recent  prosecution,  though  it  had  been  brought  after  thk 

"  year"    Lee  J.  "  1  think  it  should  be  in  the  nature  of  JouN 

"  ney'a  Aecotnpts*  which  is  a  taking  up  and  pursuing  the  ©Irf  action 

*~  fit  *  reasonable  time,  which  is  to  be  discussed  by  ttfe  discretion  of 

"  the  justices,  6  Co.  Spencer's  case;  and,  by  the  same  rule,  I 

*'  think  what  is  or  is  not  a  recent  prosecution,  in  a  case  of  this 

"  nature,  is  to  be  determined  by  the  discretion  of  the  court  froSfc 

"  the  circumstances  of  the  case,  but  geuerally  the  year  in  thestat, 

"  is*  good  direction." 

{94)  So  where  the  plaintiff  had  levied  a  plaint,  and  declared  in 
an  inferior  court,  and  the  cause  had  been  removed  by  habeas  corpus 
into  the  Court  of  King's  Bench,  where  the  plaintiff  declared  de 

?\ovo;  an  objection  haviiig  been  made  to  the  declaration  in  the  in- 
erior  court,  Raymond  C.  J.  said,  that,  although  the  declaration 
in  the  court  below  should  be  ill,  yet  if  the  plaint  were  regular,  jit 
was  sufficient  to  prevent  the  operation  of  the  statute.  Story  1% 
Atkins,  ?  Str.  79& 


« 
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Exceptions  in  Case  of  Infancy,  <Spc. — By  the  7th  section 
of  stat  91  Jac.  1.  c.  16*  "  If  any  person,  entitled  to  such 
"  action  of  trespass,  detinue,  trover,  replevin,  actions  of 
account,  debt,  trespass  for  assault,  menace,  battery, 
wounding,  or  imprisonment,  actions  upon  the  case  for 
"  words,  shall  be,  at  the  time  of  such  cause  of  action 
44  accrued,  within  the  age  of  21  years,  feme  covert,  non 
44  compos  tnentis,  imprisoned,  or  beyond  the  seas,  such  pejr- 
"  son  shall  be  at  liberty  to  bring  the  same  actions  within 
"  such  times  as  are  before  limited  after  their  being  of  full 
**  age,  discovert,  of  sane  memory,  at  large,  and  returned 
**  from  beyond  the  seas.** 

An  action  of  assumpsit,  although  it  U  not  expressly  men- 
tioned, is  within  the  equity  of  the  preceding  clause*. 

To  a  plea  of  the  statute  of  limitation*1,  the  plaintiff  re- 
plied, that  he  was  resident  in  foreign  parts  out  of  the  king- 
dom of  England,  viz.  at  Glasgow  in  Scotland:  on  demur- 
rer, this  replication  was  ho  Lien  bad,  because  the  plaintiff 
must  be  beyond  the  seas  (95). 

If  the  plaintiff  is  a  foreigner,  living  beyond  the  sea  at 
the  time  when  the  cause  of  action  accrues,  and  doth  not 
come  to  England  for  50  years,  he  still  has  six  years  after  his 
coming  to  England  to  bring  an  action  of. assumpsit;  and  if 
he  never  comes  to  England,  his  right  of  action  is  not  barred 
either  against  him  or  his  executors  or  administrators  after 
his  death.  Hence  a  replication*  (to  a  plea  of  the  statute  of 
limitations)  that  the  plaintiff  was  beyond  sea  at  the  time 
when  the  cause  of  action  accrued,  and  that  he  hath  ever 
since  been  and  still  is  abroad,  was  holden  good,  on  de- 
murrer. 

If  the  plaintiff  be  in  England  when  the  cause  of  action 
accrues",  the  time  of  limitation  begins  to  run,  and  a  subse- 
quent departure  from  the  kingdom  and  going  beyond  the 
seas,  will  not  entitle  the  plaintiff  or  his  representative  to 
maintain  an  action  after  the  expiration  of  the  limited  tithe 
(96).    So  if  there  are  several  partners0,  and  some  are  in 

k  Chandler  v.  Velett,   3  Sound,  HO.  ai  Strithorst  v.  Grume,  9  Bl.  R.  7*3* 

and  Rochtscbilt  v.  Leibmati,  9  Str.  u  Smith  v.  Mill,  1  Wils.  134. 

936.  aud  FiUgib.  81.  o  Perry  and   others  v.  Jackson,  4  T. 

1  King  v.  Walker,  Bl.  R.  286.  R.  5 16. 


(95)  it  was  holden  by  Holt  C.  J.  upon  consideration,  that  Dub* 
lin,  or  any  place  in  Ireland,  was  beyond  the  sea,  within  the  mean* 
ing  of  this  statute.     Anon.  1  Show.  91. 

(96)  So  when  a  disability  is  once  removed,  and  the  statute  lian 
begun  to  run,  no  subsequent  disability  will  stop  the  running.    See 
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England  at  the  time  when  the  cause  of  action  accrues,  and 
others  beyond  the  seas,  the  action  must  be  brought  within 
six  years  next  after  the  cause  of  action  accrues,  notwith- 
standing the  absence  of  the  partners  beyond  the  seas. 

Before  the  statute  of  Ann,  hereinafter  mentioned,  it  was 
holden,  that  the  exception  in  the  7th  section  of  the  stat.  21 
Jac.  1.  c.  l(i.  as  to  persons  being  beyond  the  seas,  extended 
only  to  the  case  of  plaintiffs  so  absent',  and  not  to  that  of 
defendants ;  1st.  because  plaintiffs  only  are  mentioned  in 
the  statute  of  James;  and  2dly,  because  the  plaintiff  might 
hare  filed  an  original,  and  outlawed  the  debtor,  which 
would  have  prevented  the  bar  of  the  statute.  But  now  by 
stat.  4  Ann,  c.  16.  s.  19.*  "  if  any  person,  against  whom 
"  there  is  any  cause  of  action  for  seamen's  wages,  or  of  ac- 
M  tion  upon  the  case,  shall  be,  at  the  time  of  such  cause  of 
."  action  accrued,  beyond  the  seas,  the  person  entitled  to  the 
*'  action  may  bring  the  same  against  such  person  after  his 
*'  return  from  beyond  the  seas,  within  the  time  limited  by 
•«  the  21  Jac.  1.  c.  16." 

To  a  plea  of  the  statute  it  is  sufficient  to  reply  that  the 
defendant  was  in  the  East  Indies,  at  the  time  the  cause  of 
action  accrued,  and  that  plain  tift  commenced  his  suit  against 
the  defendant  within  six  years  next  after  his  return  to  this 
kingdom ;  and  it  is  no  answer  to  this  replication  tosay,  that 
the  defendant  regained  more  than'  six  years  in  India  after 
the  cause  of  action  accrued  there,  and  within  the  jurisdiction 
of  the  supreme  court  at  Calcutta  in  that  country*. 

2.  Statutes  of  Set*) ff.-r  At  common  law,  if  the  plaintiff 
was  indebted  to  the  defendant,  in  as  much  o(  even  more  than 
the  defendant  owed  to  him,  yet  the  defendant  had  not  any 
method  of  setting  off  such  debt  in  the  action  brought  by  the 
plaintiff  for  the  recovery  of  his  debt,  and  consequently  the 
defendant  was  driven  to  a  cross  action.  To  obviate  this  in* 
convenience  and  to  prevent  circuity  of  action,  or  a  bill  in 
equity,  it  was  enacted  by  stat.  2  G.  2,  c.  29.  s.  13.  (made  per? 
petual  by  stat*  8  G.  2.  c,  24.  s,  4.)  "  that  where  there  are 

f  Hall  v.  Wy  bourn,  Carth.  J36.  and    <g  Several  other  actions  are  mentioned 
Chevelv  t.  Bond,  Cartb.  22<j.  in  this  statute. 

r  Williaqit  ▼.  Jones,  13  East,  439. 


$he  opinjon  of  Lord  Kenyon  C.  J.  in  Doe  dem.  Duroure  «.  Jones, 
4T.  R.  311.  where  that  learned  judge  speak*  of  the  uniform  con- 
struction of  all  the  statutes  of  limitation  in  this  respect.  See  also 
Gray  ▼•  Mendez,  Str.  556.  aod  I?oe  d.  Griggs  1.  Shaen,  B,  R.  M, 
G.q.  MS.  S,P, 
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•c  mutual  debts  between  the  plaintiff,  and  defendant,  or  if 
*•  either  party  sue,  or  be  sued  as  executor  or  administrator, 
"  where  there  are  mutual  debts  between  the  testator  or  in- 
testate, and  either  party,  one  debt  may  be  set  against  the 


«c 

cc 
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other,  and  such  matter  may  be  given  in  evidence  upon  the 
general  issue,  or  pleaded  in  bar,  as  the  nature  of  the  case 
shall  require,  so  as  at  the  time  of  pleading  the  general  issue, 
"  where  any  such  debt  of  the  plaintiff,  his  testator  or  in- 
testate, is  intended  to  be  insisted  on  in  evidence,  notice 
shall  be  given  of  the  particular  sum  or  debt  so  intended 
**  to  be  insisted  on,  and  upon  what  account  it  became  due,  or 
"  otherwise  such  matter  shall  not  be  allowed  in  evidence  on 
"  such  general  issue/'  And  by  stat.  8  G.  3.  c.  24.  s.  5.  it  was 
enacted  and  declared,  "  that  by  virtue  of  the  preceding 
"  clause,  mutual  debts  might  be  set  against  epch  other, 
*'  either  by  being  pleaded  in  bar,  or  given  in  evidence 
**  on  the  general  issue,  in  the » manner  therein  mentioned, 
•*  notwithstanding  that  such  debts  were  deemed  in  law  to 
**  be  of  a  different  nature;  unless  in  cases  where  either  of 
**  the  said  debts  shall  accrue  by  reason  of  a  penalty  con- 
tained in  any  bond  or  specialty;  and  in  all  cases  where 
either  the  debt  for  which  the  action  shall  be  brought,  or 
**  the  debt  intended  to  be  set  against  the  same  shall  accrue, 
by  reason  of  any  such  penalty,  the  debt  intended  to  be 
set-off  shall  be  pleaded  in  bar,  in  which  plea  shall  be 
shewn  how  much  is  justly  due  on  either  side;  and  in  case 
"  the  plaintiff  shall  recover  in  any  such  action  or  suit, 
**  judgment  shall  be  entered  for  no  more  than  shall  appear 
"  to  be  justly  due  to  the  plaintiff,  after  one  debt  being  set 
**  against  the  other  as  aforesaid." 

Where  an  equal  debt  is  set  against  the  plaintiff's  demand9, 
the  defendant  may  conclude  his  plea  with  a  prayer  of  judg- 
ment, if  plaintiff  should  maintain  his  action;  for  an  equal 
debt  is  made  a  good  bar  by  the  statute  (2  G.  2.  c.  $2.),  and 
the  defendant  is  not  under  any  necessity  of  praying  a  dif- 
ferent judgment  than  if  he  had  pleaded  a  release;  for  both 
equally  destroy  the  plaintiff's  action.  Adjudged  on  general 
demurrer  (97). 

•  Cook  ▼.  IMxoo,  E.  sG.  s.  B.  R.  MSS.  and  shortly  stated  in  Bull.N.  P.  179, 


(97)  Where  the  defendant  owes  the  plaintiff  a  greater  sura  than 
is  due  from  the  plaintiff  to  him*  there  the  defendant,  in  order  to 
entitle  himself  to  deduct  his  debt,  must  pray  that  so  much  may  be 
deducted  from  the  plaintiff's  demand.  Per  Cur.  in  Cook  v.  Dixon, 
ftR.p.  eG.S.  BfSg, 
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Assumpsit  oa  a  promissory  note  for  16/.  10*.*  payable  i 
month  alter  date;  defendant  pleaded  that  plaintiff  owed 
L'".  as  much  money  as  he  owed  plaintiff  on  the  note,  to 
Wir.  lo/.  10*.  tor  goods  sold.  On  general  demurrer  it  was 
objected,  that  the  note  was  for  16/.  10s.  payable  one  month 
after  .late,  and,  therefore,  must  carry  interest  from  the  end 
of  the  month :  that  the  whole  debt,  pleaded  by  the  defend- 
ant in  bar,  amounts  but  to  1(5/.  10*.  which  is  a  less  sum  than 
appears  to  be  due  on  the  note,  including  the  interest,  and 
consequently  the  plea  must  be  ill.  Lord  Hardwicke  C.  J. 
"  The  16/.  10*.  mentioned  in  defendant's  plea,  comes  under  a. 
videlicet,  and  is  therefore  immaterial,  and  not  traversable; 
the  only  substantial  part  of  the  plea  is,  that  plaintiff  owes 
defendant  for  goods  sold,  &c.  as  much  as  defendant  owed 
him  upon  the  note :  and  if  plaintiff  had  taken  issue  on  this, 
the  whole  debts  on  both  sides  would  have  come  into 
consideration.  As  it  is,  the  addition  of  16V.  10*.  is  super* 
fluous,  and  the  plaintiff  by  his  demurrer  having  confessed 
the  substantial  part  of  the  plea,  judgment  must  be  given  for 
the  defendant;     which  was  done  accordingly. 

In  an  action  on  a  promissory  note  for  $0/."  the  plaintiff 
took  a  verdict  for  the  whole  sum ;  the  defendant  had  at  the 
same  sittings  an  action  against  the  plaintiff  for  11/.  to  which 
there  was  a  notice  to  set  off  the  note;  and  the  court  held, 
notwithstanding  the  verdict,  that  the  note  might  be  set  off; 
for  if,  at  the  time  of  the  action  brought,  there  are  mutual 
demands,  they,  by  the  statute,  may  be  set  off,  and  justice 
may  be  done  by  entering  a  remittitur  on  the  first  record  as 
to  so  much. 

On  the  authority  of  the  preceding  case,  it  was  ruled  in 
Evans  v.  ErosBer,  3  T.  R.  180,  that  a  replication  to  a  plea  of 
set-off,  stating,  that  the  defendant  had  brought  an  action 
against  the  plaintiff  for  the  same  sum  in  which  the  plaintiff 
bad  paid  the  amount  of  the  demand  into  court,  was  bad  oa 
general  demurrer. 

It  being  a  settled  rule  of  pleading*,  that  matter  of  defence 
arising  after  action  brought,  cannot  properly  be  pleaded  in 
bar  of  the  action  generally,  a  plea  ot  set-off,  in  which  it  is 
Stated,  "  that  the  plaintiff,  before  and  at  the  time  of  the 
plea  pleaded,  was  indebted/*  will  be  bad  on  general  demur- 
rer, if  pleaded  to  the  action  generally.  Actio.non.  goes  to  the 

• 

t  Cook  v.  Dixon,  M9S.  x  Evan*  v.  Prosier,  s  T.  R.  1S6.  re. 

*  Bsjfeerril*.  Browa,  Bull.  J9.P.1S0.       cognised  by  filleftboroagli  C.  J.  i* 
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commencement  of  the  suit,  and  not  to  the  time  of  plea  ' 
pleaded  (96). 

Ad  to  the  cases  in  whldh  a  set-off  if  allowed  under  the 
preceding  statutes,  it  toast  be  observed, 

1.  That  the  debts  sued  for,  and  the  debts  intended  to  be 
«et*off,  must  be  Mutual  and  due  in  the  same  right* 

Hence  a  joint  debt  cannot  be  set  against  a  separate  de«*  ; 
iftiand,  nor  a  separate  debt  against  a  joint  demand  ;  but  a  ! 
debt  due  to  the  defendant,  as  surviving  partner,  may  be  set  i 
against  a  demand  on  defendant  in  his  own  right'*  and  earn* 
ttrso,  a  debt  due  from  the  plaintiff,  a*  surviving  partner, 
may  be  set  against  a  debt  dtte  from  the  defendant  to  the 
plaintiff  in  his  own  right**  > 

A  defendant,  sued  as  executor  or  administrator,  Cannot 
*et  off  a  debt  due  to  defendant  personally,  nor  can  a  person 
who  is  sued  for  his  Own  debt  set  off  what  is  due  to  hint 
as  executor  or  administrator. 

The  statute  9  O.  2.  e.  38,  ft.  13.  says,  if  either  party  sues 
or  is  sued  as  executor  or  administrator,  where  there  are 
mutual  debts  between  the  testator  or  intestate  and  either 
party ,  one  debt  may  be  set  against  the  other. 

It  will  be  observed,  that  this  part  of  the  statute  is  con- 
fined to  cases  where  the  party  sues  or  is  sued  as  executor  or 
administrator.  Hence,  where  an  executor  Sues  for  a  cause 
of  action  arising  after  the  death  of  the  testator,  the  defen- 
dant cannot  set  off  a  debt  due  to  him  from  the  testator: 

A.  having  been  appointed  by  B.  his  attorney  to  receive 
his  rents*,  did,  after  his  death,  receive  rent  arrear  in  B/ft 
life-time;  the  executrix  of  B.  brought  an  action  against  A, 
for  the  money  in  her  own  name,  not  naming  herself  execu- 
trix ;  the  defendant  gave  notice  to  set  off  a  debt  due  to  him 

y  Slipper  V.  SticUtooe,  6  T.  ft.  493.    *  Shiptnan  v.  Thdtnpfefto,  Wfflel,  103. 
t  trench  v.  Andrade*  9  T.  R.  589.  and  Bull.  N.  P.  186. 

(98)  If  the  debt  intended  to  be  set  off  accrued  before  action 
brought,  the  plea  of  set-off  should  state)  that  plaintiff  was  in* 
debted  to  the  defendant  at  the  commencement  of  the  action.  If 
the  debt  intended  to  be  set  off  accrued  after  action  brought,  and 
before  plea  pleaded,  then  the  plea  of  set-off  fthonld  be  pleaded  in 
the  form  in  which  pleas  after  the  last  continuance  are  generally 
pleaded,  viz.  that  the  plaintiff  ought  not  further  to  have  or  main* 
tain  his  action. 
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from  the  testator,  which  was  not  allowed  at  the  trial,  be- 
cause the  suit  not  being  as  executor,  the  case  is  not  within 
the  utatute.  The  court  of  C.  B.  on  a  case  made,'  concurred 
in  opinion  with  the  judge  who  tried  the  cause. 

The  same  rule  holds  where  the  plaintiff  declares  as  exe- 
cutor t  if  the  cause  of  action  arose  after  the  death  of  the  tes- 
tator : 

In  assumpsit  by  the  plaintiff  as  executor*,  for  goods  sold 
and  delivered  to  the  defendant  by  the  plaintiff,  as  executor, 
the  defendant  pleaded  a  set-off  for  a  debt  due  from  the  tes- 
tator to  the  defendant.  On  demurrer  the  court  held  the 
plea  bad ;  for  to  allow  a  setroff  in  this  case,  would  be  alter- 
ing the  course  of  distribution6  (99)* 

,  2.  A  debt  barred  by  the  statute  of  limitations  cannot  be' 
set  off.  If  such  debt  be  pleaded  in  bar  to  the  action,  the 
plaintiff  may  reply  the  statute  of  limitations4  (100). 

S.  Where  either  of  the  debts  accrues  by  reason  of  a  pe- 
nalty, the  debt  intended  to  be  set  off  must  be  pleaded  in 
bar,  and  the  defendant  in  his  plea  must  aver  what  is  really 
<Juee.  » 

b  KiMngton,  executor,  v.  Stevenson,    c  Durafbrd's  note,  Willes,  564. 

cited  by  Erakine  from  Yates's  MSS.    d  Remington  v.  Stevens,  Str.  1371. 
■     in  Tegget  meyer  v.  Lnmley.  e  Stat.  S  Geo.  9.  c.  34.  ».  5. 


(99)  So  if  the  cause  of  action  arises  partly  in  time  of  testator 
and  partly  io  time  of  executor,  although  the  plaintiff  declares  as 
executor,  yet  defendant  cannot  set  off  a  debt  due  from  the  testator 
to  him: 

In  covenant  by  plaintiffs  as  executors*,  for  rent  arrear  in  the  life- 
time of  testator,  and  also  since  his  death,  the  defendant  at  the 
trial  before  Lord  Mans6eld,  at  the  sittings  after  Easter  term, 
$5  Geo.  3.  set  off  a  debt  due  from  the  testator  to  him ;  and  the 
plaintiffs  were  nonsuited.  Erakine  moved  for  a  new  trial,  on  the 
ground  that  this  debt  could  not  be  set  off  in  this  case,  and  cited 
Shipman  v.  Thompson,  Bull.  N.  P.  180,  Kilvingtoo  executory. 
Stevenson,  from  a  MS.  of  Yates  J.,  and  Ridout  and  another,  as- 
signees, v.  Brough,  Cow  p.  133.  Lord  Mansfield  C.  J.  said,  that 
lie  was  satisfied  on  the  point  on  the  authority  of  Kilvingtoo  v.  Ste- 
venson, and  made  the  rule  absolute. 

(100)  If  such  debt  be  given  in  evidence  on  a  notice  of  set  off,  it 
may  be  objected  to  at  the  trial.     Bull.  N.  P.  18Q. 

*  Teggetmeyer  and  another,  executors,  ▼.  Lnmley,  B.  JL  T.  85, G.  3.  r^porte4 
in  Durnforcfc  nptc  to  Hutchiuson  r,  Sturges,  Willes,  26$,   ' 
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In  all  other  cases  the  defendant  may  either  plead!  or  give 
m  notice  (101)  of  set-off, 'at  his  election  (109). 

The  ayerment,of  what  is  really  due,  in  cases  where  the 
debt  accrues  by  reason  of  a  penalty,  has  been  holden  to  be 
traversable',  though  laid  under  a  videlicet*. 

If  an  agreement  is  entered  into  for  the  performance  of 
covenants,  with  a  penalty,  and  the  covenants  are  broken, 
the  penalty  cannot  be  set  off : 

To  assumpsit  for  money  lent\  the  defendant  pleaded  ar- 
ticles of  agreement  with  mutual  covenants  in  a  penalty  for 
Krformance,  and  shewed  a  breach  whereby  the  penalty 
came  due,  and  offered  to  set  off  the  same;  on  demurrer, 
the  court  held  this  plea  not  within  the  statute;  Lord  Mans- 
field C.  J.  observing,  that  it  was  contrary  to  the  intention 
of  the  acts,  that  the  penalty  should  be  admitted  to  be  set  off, 

f  Symmous  v.  Knox,  3  T.  R.  65.  h  Nertriff  r.  Hogan,  3  Burr.  1034.  and 

%  Grimwood  v.  Barrit,  6  T.  R.  460.  Bull.  N.  P.  100. 


(101)  The  same  certainty  is  required  in  this  notice  as  in  a  decla- 
ration. 

Indebitatus  assumpsit  for  goods  sold  * :  defendant,  in  order  to  set 
•ff  a  debt  due  from  the  plaintiff  to  him,  gave  the  following  notice- 
Take  notice  that  you  are  indebted  to  me  for  the  use  and  occupa- 
tion of  a  house,  for  a  long  time  held  and  enjoyed,  and  now  lately 
elapsed : 

Lord  Hardwicke  C.  J.  These  kind  of  notices  should  be  almost 
ascertain  as  declarations*  The  legislature  intended  them  to  be  in 
the  nature  of  cross  actions,  and  they  should  be  expressed  with  such 
certainty  as  to  enable  plaintiff  to  make  a  proper  defence  to  them. 
Had  this  been  a  declaration  for  the  use  and  occupation  of  a  house, 
it  would  certainly  have  been  ill :  for  it  must  have  shewn  the  com- 
mencement and  determination  of  the  occupation. 

It  afterwards  appeared  that  the  debt  designed  to  be  set  off  was 
for  rent  reserved  on  lease  by  indenture,  which  not  being  mentioned 
in  tbe  notice,  the  chief  justice  said,  it  would  be  bad  on  that  account 
likewise,  for  had  this  beeii  mentioned,  the  plaintiff  might  possibly 
have  shewn  that  he  was  evicted,  or  some  other  matter,  to  avoid  the 
demand.  Verdict  pro  querente*  N.  The  preceding  case  was  de- 
cided before  the  stat.  1 1  Geo.  «.  c.  19. 

(102)  Tn  country  causes  it  is  usual  to  plead  a  set-off,  in  order  to 
save  the  trouble  and  expense  of  proving  the  service  of  notice,  Tidd's 
pract.  584, 

•  Fowler  ▼.  Jones, •  Middlesex  Sittings  after  K»  1\  S  Geo.  ff.  corsa  Hard- 
>icke  G.J.  MSS.  sad  Bull.  N. P.  179- 
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when  perhapa  a  *tty  small  sum  wet  due  for  audi  damages 
as  the  defendant  bad  actually  sustained. 

It  .will  be  proper  to  remark  here,  that  *.  set-off  reducing 
the  plaintiff's  demand  under  40#.  will  not  affect  the  juris- 
diction of  the  superior  court,  so  as  to  entitle  the  defendant 
tp  enter  a  suggestion  on  the  roll,  in  order  to  obtain  costs, 
either  under  stat.  3  Jac.  1.  a  15.  s.  4.*,  or  under  stat.  ^3G.i 
c.  33.  s.  19.k  if  it  appear  that  a  sum  exceeding  40*  wjm  du* 
at  the  time  of  action  brought  ^103), 


7.  Tender. 

f.  Tender, — To  an  action  of  assumpsit  the  defendant  may 
plead  non  assumpsit  as  to  part  of  the  plaintiff's  demand, 
and  a  tender  betore  the  commencement  of  the  plaintiff's 
pilit  as  to  the  rest;  but  the  defendant  will  not  be  permitted 
to  plead  non  assumpsit  to  the  whole  declaration,  and  a  ten* 
der  as  to  part1,  because,  if  the  general  issue  should  be  found 
for  the 'defendant,  it  would  then  appear  on  the  record,  that 
nothing  was  due,  although  the  defendant  by  his  plea  of  ten- 
der had  admitted  something  to  be  due. 

A  tender  may  be  pleaded  to  a  quantum  meruit,  although 
the  demand  is  uncertain.  Johnson  v.  Lancaster,  Str.  576. 

i  Pitts -r.  OuYfator,  £tr<  1191.  m4  Geo.  3..  3  Wilt.  14s.  mud  sBt.Rep. 

1  Wile.  19.  723.  Anon.  C.  B.  M .  40  Geo.  3.  M SS. 

'k  Grofti  v.  Ifrber,  3  Wile.  48.  Maclellan  v.  Howard,  4  T.  ft.  194. 

I  Powgall  t.  Bowman,  C.  B.  M.  11  S»  P. 


(103)  The  language  of  the  two  statutes  is  different.  By  the 
statute  of  James,  if  it  appear  to  the  judge  that  the  debt  to  be  re* 
covered  does  not  amount  to  405.  the  defendant  shall  have  costs. 
By  the  statute  of  George,  the  defendunt  shall  recover  double  costs, 
if  the  jury,  upon  ike  trial  of  the  cause,  find  the  damages  for  the 
plaintiff  under  40*.  unless  the  Judge  certify  that,  1.  the  freehold, 
or  2.  the  title  to  the  plaintiff's  laud,  or  3.  an  act  of  bankruptcy 
principally  came  in  question,  it  does  not  appear  that  the  court  in 
Gross  v.  Fisher  adverted  to  this  difference.  N.  Under  the  Court 
of  Requests'  Act,  for  Southwark,  22  Gi  2.  c.  47.  a.  6.  if  the  debt 
which  was  originally  above  40s.  be  reduced  below  40*.  by  part 
payment  before  action  brought,  the  defendant  will  be  permitted 
to  enter  a  suggestion.  Clark  v.  Askew,  8  East,  28.  So  under 
the  London  Court  of  Requests'  Act,  if  the  debt  be  reduced  by 
part  payment  below  5/.  before  action  brought,  the  defendant  will 
jbe  permitted  to  enter  a  suggestion.  Horn  v.  Hughes,  8  East, 
347, 
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W%at  shall  be  a  good  Tender.-- In  order  to  sustain  a 
pita  of  tender,  it  is  not  necessary  in  all  cases  to  prove 
the  actual  production  of  money,  in  monies  numbered ;  it 
will  be  .sufficient  to  shew  that  the  defendant  was  in  a  . 
present  condition  to  substantiate  his  offer01,  and  that  the 
plaintiff  dispensed  with  the  production  of  the  money 
(104)?  but  there  must  be  either  an  actual  offer  of  the  money 
produced,  or  the  production  of  it  must  be  dispensed  with 
by  the  express  declaration  or  equivalent  act  of  the  creditor. 
To  an  action  of  assumpsit11,  the  defendant  pleaded,  a  tender 
of  10/.:  the  evidence  was,  that  the  defendant  having  been 
employed  as  attorney  for  the  plaintiff,  had  in  that  character 
received  for  his  use  10/.  in  part  payment,  and  on  going  from 
home  for  a  time  left  the  10/.  with  his  clerk  there.  Some 
time  after  the  plaintiff  called  and  demanded  16/.  8s.  lid* 
which  he  said  he  supposed  Evans  had  *  received ;  when  the 
clerk  told  him  that  Evans  was  .gone  from  home,  and  had 
left  with  him  10/.  to  give  to  the  plaintiff  when  he  called. 
The  plaintiff  said  he  would  not  receive  the  10/.  nor  any 
thing  less  than  his  whole  demand.  The  clerk  did  not  offer 
the  10/.  The  court  were  of  opinion  the  evidence  was  in* 
sufficient;  Lord  Ellenborough  C.  J.  observing,  "  it  is  ex* 
pressly  stated,  that  the  clerk  did  not  offer  the  10/.  He  only 
talked  about  having  bad  10/.  left  with  him  to  give  to  tha 
plaintiff  when  he  called,  without  making  any  offer  oF  it  > 
which  is  not  a  tender  in  law." 

If  A.,  B.,  and  C,  have  a  joint  demand  on  D.,  and  C.  has 
a  separate  demand  on  D.°,  and  D.  offer  A.  to  pay  him  both 
the  debts,  which  A.  refuses,  without  objecting  to  the  form 

ft  Thomas  v.  Evans,  B.  R.  Tria.  4$G.    n  Tfaomai  v.  Evans,  ub.  sup. 
a.  10  East,  ioi.  o  Douglas  v.  Patrick,  3  T.  R.  683, 


(104)  Where  there  is  a  dispute  as  to  the  amount  of  the  demand, 
the  plaintiff,  by  objecting  to  the  quantum,  may  dispense  with  a 
tender  of  the  specific  sum  ;  there  should,  however,  be  an  offer  to 
pay  by  producing  the  money,  unless  the  plaintiff  dispenses  with 
the  tender  by  expressly  saying,  that  the  defendant  need  not  pro* 
duoe  the  money  as  he  would  not  accept  it;  for,  though  the  plain* 
tiff  might  refuse  the  money  at  first,  yet,  if  he  saw  it  produced,  he 
might  be  induced  to  accept  it.  Per  Kenyon  C.  J.  Middlesex  Sit* 
tings,  M.  T.  42  G.  3.  4  Esp.  N.  P.  C.  €8.  «•  I  take  it  to  be  clear 
beyond  a  doubt,  that  if  the  debtor  tenders  a  larger  sum  than  \i 
due,  sod  asks  change,  this  will  be  a  good  tender,  if  the  creditor 
does  not  object  to  it  on  that  account,  but  only  demands  a  large* 
sum.  There  is  not  any  occasion  to  produce  fhe  money,  if  the  ere* 
ditor  refuses  to  receive  it  on  account  of  more  being  due.**  Per 
Kenyon  C.  J.  London  Sittings,  after  M.  T.  32  G.  3.  Peake'a  N. 

P-  C.  n. 
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of  the  tender  om  accoont  of  his  being  entitled  only  to  <he 
joint  demand;  D.  may  plead  this  tender  in  bar  of  an  action* 
on  the  joint  demand;  but  it  oijg^t  to.be  pleaded  as  a  tender 
to  A.,  B.,  and  C. 

A  tender  of  foreign  money,  made  current  by  royal  pro- 
clamation, is  equivalent  to  a  tender  of  lawful  money  of  Eng- 
land*;  but  a  tender  of  bank-notes,  if  objected  to  at  the  time 
(105),  is  not  a  good  legal  tender*;  nor  has  stat.  37  Geo.  3.  c» 
45.  (commonly  called  £he  Bank  Act)  made  any  alteration  in 
the  law  in  this  respect  (106). 

A  tender  of  money  to  an  agent  authorized  to  receive  pay-. 
ment%  is  a  good  tender  to  the  creditor  himself. 

.  At  what  Time  the  Tender  may  be  wade— The  tender  must 
be  made  before  the  commencement  of  the  suit.  The  lipe 
being  drawn  at  the  commencement  of  the  suit,  steps  taken 
by  the  plaintiff,  in  contemplation  only  of  an  action,  before 
tender  made,  wilrjiot  deprive  the  defendant  of  the  benefit 
of  his  tender,  if  sueh  tender  was  made  before  the  actual 
commencement  of  plaintiff's  suit  Hence  it  is  ndt  any  an- 
swer to  a  plea  of  tender  before  the  exhibition  of  the  plain- 
tiff's  bill',  that  the  plaintiff  had  before  such  tender  retained 
an  attorney, 'and  instructed  him  to  sue  out  a  latitat  against 
the  defendants  and  that  the  attorney  had  accordingly  applied 

p  5  Rep.  114  b.  r  Goodlaod  ▼.  Blcwitt,    l  Camp.  N\ 

q  Grigby  v.  Oakes,  2  Bos.  and  Pul.  536.        P.  C.  477.  i 

■  Qriggs  r.  Calverly,  8  T.  It.  699* 


-~T— 


(105)  "  This  court  has  never  yet  determined  that  a  tender  in 
bank-notes  is  at  all  events  a  good  tender;  but  if  they  h*ve  beetf 
offered,  and  no  objection  has  been*  made  on  thai  account,  this  court 
has  considered  it  to  be  a  good  tender,'*  Per  Buller  J.  in  Wright 
v.  Reed,  B.  R.  H.  3,0  Geo.  3.  3  T.  R*  554.  "  Jt  has  been,  thought 
that  the  courts  went  a  great  way  in  holding  a  tender  in  bjink-notcs  . 
to  be  a  good  tender,  if  not  objected  to  at  the  time.'*  Per  Chambre 
J.  in  Grigby  v.  Oakes,  2  Bos.  and  Pul.  526. 

(106)  By  stat.  37  Geo.  3.  e.  45.  §  9.  affidavits  to  bold  to  hill, 
must  allege  that  no  offer  has  been  made  to  (my  the  sum  sworn  tain 
notes  of  the  governor  and  company  of  the  Bank  of  England,  ex- 
pressed to  be  payable  an  demand,  (fractional  parts  of  the  sura  of  - 
twenty  shillings  only  excepted).  But  by  stat.  43  G.  3.  c.  18.  peiv 
sons  applying  to  be  discharged  upon  common  bail,  by  reason  of  any 
defect  in  the  allegation  required  by  the  preceding  statute,  must 
make  proof  by  affidavit,  that  the  whole  sum,  for"  which  they  have"* 
been  holden  to  bail,  was  offered  to  be  paid,  ftither  wholly  in  notes  of 
the  governor  and  company  of  the  Bank  of  England,  or  partly  in 
loch  notes,  and  partly  in  lawful  money  of  this  kingdom. 
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fof  such  writ,  before  the  tender,  which  writ  tfas  afterwards 
sued  out 

Of  the  Form  in  which  a  Tender  must  be  p/eacferf.-— Where 
the  money  is  due  and  payable  immediately  by  the  agreement1, 
the  party  pleading  a  tender  must  shew  that  he  was  "  always 
ready/'  from  the  time  when  the  cause  of  action  accrued  (107). 
Hence  to  an  action*  of  indebitatus  assumpsit?,  where  defen- 
dant pleaded  that  before  the  action,  viz*  on  such  a  day,  he 
tendered  a  certain  sum  of  money,  and  that  be  was  always 
afterwards  ready,  and  then  was  ready :  on  demurrer,  the  plea 
was  holden  bad;  for  per  cur.  it  is  not  enough  that  he  was 
always  ready  since  the  tender;  the  money  was  due  before* 
and  the  neglect  of  payment  was  a  delay,  a  breach  of  contract* 
and  a  cause  of  action. 

So  where  to  an  action  by  the  indorsee  of  a  bill  of  ex* 
change*,  the  defendant  pleaded,  that  after  the  expiration  of 
the  time  appointed  for  the  payment  of  the  bill  and  before 
action  brought,  he,  the  defendant,  tendered  the  whole  money 
then  due  upon  the  bill  with  interest,  in  respect  of  the  da- 
mages sustained  by  the  non-performance  of  the  promise; 
and  that  he  always,  from  the  time  of  making  the  tender,  had 
been*  and  still  was,  ready  to  pay,  &c.  On  demurrer  the 
plea  was  holden  bad;  Lord  Ellenborough  C.  J.  observing, 
that  in  Giles  r.  Hartis?,  it  was  expressly  decided,  that  an 
averment  of  tout  temps  prist  was  necessary  in  a  plea  of  ten* 
der,  and  that  it  was  one  of  those  land  marks  in  pleadingft 
which  ought  not  to  be  departed  from. 

A  plea  that  the  defendant  is  ready,  and  has  always  been 
ready  with  a  profert  in  citrid*,  but  not  averring  a  tender,  will 
be  bad  on  general  demurrer. 

It  is  not  necessary  that  a  plea  of  tender  to  an  action  of 
indebitatus  assumpsit  should  answer  a  special  request  laid  in 
the  declaration*,  on  a  day  subsequent  to  the  day  On  which 
the  promise  is  laid;  because  such  request  is  surplusage,  and 
therefore  the  day,  on  which  it  is  made,  is  wholly  immaterial* 

At  what  Time  a  Tender  must  be  pleaded.-*— It  is  a  general 
rule,  that  a  tender  cannot  be  pleaded  after  any  kind  of 

t  Giles  v.  Hartw,  Ld  Raym.  954.  s  French  v.  Watson,  G.  B.  9  Wilt.  74. 

•  Sveatland  ▼.  Squire,  Satk.  693.  a  Giles  r.  Hart,  SaJk.  699.  aad  Carta, 

x  Hume  r.  Peploe,  8  East,  i$e.  413* 

7  Ld.  Rajm.  854.  mad  rid.  Wood  ?. 
Bidge,  Fort.  376. 


(107)  Bat  where  the  agreement  is  to  pay  at  a  certain  time,  tender 
at  that  time,  and  "  always  ready, "  is  a  good  plea.  Per  Holt  C.  J. 
in  Giles  ?.  Hart,  Salk.  632. 
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imparlance*,  became  the  imparlance  is  contradictory  to  that 
part  of  the  defendant's  plea  in  which  he  alleges,  that  bfe  was 
always  ready.  A  tender  must  therefore  be  pleaded  before 
imparlance  of  the  same  term  with  the  declaration*,  unless 
the  declaration  be  delivered  or  filed  so  late  that  the  defendant 
is  not  obliged  to  plead  to  it  that  term;  and  then  it  may  be 
pleaded  of  course  within  the  first  four  days  inclusive  of  the 
next  term,  as  of  the  preceding  term* 

Under  particular  circumstances  the  court  will  give  the 
parties,  on  an  early  application4,  leave  to  plead  a  tender 
after  an  imparlance,  as  where*  the  writ  was  returnable  in 
Easter  term,  and  the  declaration  not  delivered  until  the  day 
before  the  essoign  day  of  Trinity  term,  on  which  day  it  was 
sent  by  the  post  to  Shrewsbury,  where  the  defendant  lived, 
so  that  the  agent  could  not  procure  instructions  to  plead  a 
tender  within  the  first  four  days  of  Trinity  term. 

Where  the  declaration  is  entitled  of  the  terra  generally*, 
and  the  defendant  pleads  a  tender,  upon  which  be  would 
give  in  evidence  a  tender  made  between  the  first  day  of  the 
term  to  which  the  bill  relates,  and  the  day  of  suing  out  the 
writ,  he  may  apply  to  the  court  to  oblige  the  plaintiff  to 
entitle  his  declaration  properly  (108);  but  this  application 
must  be  supported  by  an  affidavit  of  a  tender  made  on  such 
a  day*. 

After  a  plea  of  tender,  there  cannot  be  a  nonsuit11. 

Of  the  Replication.— To  a  plea  of  tender  the  plaintiff  may 
reply  a  subsequent  demand  and  refusal. 

The  usual  form  of  this  replication  is,  that,  "  after  the 
making  of  the  tender  mentioned  in  the  plea  and  before  the 
commencement  of  the  action,  the  plaintiff  demanded  the 
said  sum  (the  sum  tendered),  but  that  the  defendant  re- 
fused to  pay  the  same,*'  &c. 

Issue  being  joined  on  the  fact  of  this  demand,  it  will  be 

b  Gikf  v.  Hart,  Salk.  tod.  and Carta.  %  Soatbouse v.  Allen, T.  8  and  g G. 8. 

413.  B.R.  MSS. 

c  Tldd'i  Pr»c.  384.  a  Per  Heath  J.  in  Gutteridgev.  Smith, 

d  Brawne  v.  Hagan,  Barnea  857*  Pit*  2  Bl.  377.  and  so  ruled  by  the  now 

field  v.  Morey,  Barnes  363.  judge  in  Harding  v.  Spicer,  Surrey 

e  Bayley  v.  Houldstou,  Barnes  38 1 .  Lent  Ass.  1808 . 1  Caaap.  N .  P.  C.  397  * 

f  Smith  v.  Key,  Star.  638.  Winter  v.  Sed  qua. 

Moren,  E.  5  G.  3.  B.  K.  MSS.  8.  P. 

(108)  And  it  seems,  that  if  the  defendant  omits  to  do  this,  he  will 
not  be  permitted  to  give  the  tender  in  evidence,  although  he  can 
prove  the  writ  sued  out  on  a  day  subsequent  to  the  tender.  Kolfe 
r.  Nordin,  B.  R.  Middlesex  Sittings  after  M.  T.  42  G.  3.— Cur.n* 
Le  Blanc  J*  4  Esp*  N.  P.  C.  72. 
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incumbent  on  the  plaintiff  to  prove  that  he  demanded  the 
precise  sum  before  tendered.  Proof  of  a  demand  of  a  larger1 
sum  than  that  "which  was  originally  tendered  will  not  sup* 
port  the  issue.  \. 

The  deraauqgought  to  be  made  by  some  person  autho- 
rized to  give  the  debtor  a  discharge.  Hence  in  a  case  where 
the  demand  had  been  made  by  the  clerk  to  the  plaintiff's 
attorney1,  who  had  never  seen  the  defendant  before  going 
upon  this  errand,  Lord  Ellenborough  held  the  demand  in- 
sufficient; admitting,  however,  that  a  demand  by  the  attor- 
ney himself  might  have  done. 

If  to  a  plea  of  tender  the  plaintiff  reply  a  latitat!(109),  and 
that  the  tender  was  not  made  before  the  suing  out  the  la- 
titat, the  defendant  may  rejoin,  that  plaintiff  had  not  any 
cause  of  action  at  the  time  of  suing  it  out;  because  the 
plaintiff  by  the  replication  makes  the  latitat  the  commence- 
ment of  the  suit;  therefore  it  may  be  considered  in  the  na- 
ture of  an  original  writ,  and  defendant  ought  to  have  the 
same  advantage  of  it  as  the  plaintiff. 

The  same  observation  which  was  made  at  the  conclusion 
of  the  cases  relating  to  the  plea  of  set-off  applies  here,  viz. 
that  if  by  the  plea  of  tender  being  found  for  the  defendant, 
the  balance  proved  on  the  non  assumpsit  is  under  40*. ;  yet, 
if  that,  added  to  the  sum  tendered,  exceed  405.  the  jurisdic- 
tion of  the  superior  court  will  not  be  affected10,  and  the  de- 
fendant will  not  be  permitted  to  enter  a  suggestion  on  the 
roll  in  order  to  obtain  his  costs0. 

I  Spybey  v.  Hjde,  ]  Camp.  N.  P.  C.  I  Wood  v.  Newton,  B.  R.  l  Wits.  141. 

191.  Ld.  Ellenborougfa  C.  J.  m  Heaward  v.  Hopkins,  Doug.  44. 

k  Coles  v.  Ben,  Sittings  after  M.  T.  49  n  Miridx.  Court  of  Conscience,  Stat. 
,   Geo.  3.1  Camp.  N.P.  C.  478.9.  83  G.  9.  c.  33.  s.  19.  (110). 


(109)  Denison  J.  doubted  whether  the  replication  of  a  latitat  was 
good,  because  it  was  not  material  w*hen  the  process  issued.  This 
was  upon  a  supposition  that  the  latitat  was  ouly  process.  1  Wils, 
148.  I u deed  when  the  suing  out  a  latitat  is  not  replied  to  the 
statute  of  limitations,  or  to  avoid  a  tender  or  given  in  evidence  to 
.support  a  penal  action,  it  is  considered  but  as  process,  and  not  as 
the  commencement  of  the  suit.     Foster  v.  Bonner,  Cowp.  454. 

(110)  But  see  the  words  of  the  statute,  by  which  it  is  enacted, 
**  that  if  any  action  of  debt  or  assumpsit  shall  be  commenced  in 
any  of  the  king's  courts  at  Westminster,  and  the  defendant  shall 
live  or  reside  in  Middlesex,  and  the  jury  upon  the  trial  of  such  cause 
shall  jSnd  the  damages  for  the  plaintiff  under  405.  unless  the  judge 
shall  in  open  court  certify  on  the  back  of  the  record,  that,  1.  the 
freehold  or  title  to  the  plaintiffs  land,  or,  2.  an  act  of  bankruptcy 
•principally  came  in  question,  &c.  the  defendant  shall  recover  double 
costs."  See  also  Clark  v.  Askew,  8  East,  98. 
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ATTORNEY. 

Of  Actions  brought  by  Attvrnies  and  Solicitor/!  for  tff 
Recovery  of  their  Fees.  Of  the  Statutes  3Jac.  I.  e.  7. 
§  1.  2  O.  2.  c.  23.  §  23.  relating  to  the  Delivery  of 
Bills, by  Attornies,  and  12  G. 2.  c.  13,  §  6.  lAabi* 
lityof  Attornies  for  Negligence  and  Unskilfutness. 

ATTORNIES  tod  solicitor*  may  maintain,  an  action  of 
debt*,  or  of  indebitatus  assumpsit  for  the  recovery  *)f  their 
fees.  Tbe  latter  form  of  action  is  that  which  isuneet  usually 
adopted.     x  t. 

If  a  solicitor  or  agent  for  a  third  person  retain  an  attor- 
ney, and  promise  him  his  fees,  indebitatus  assumpsit  kill  lie 
against  such  solicitor  or  agent*.  But  it  seems  doubtful, 
whether  in  this  case  an  action  of  debt  would  lie*. 

An  attorney  may  maintain  an  assumpsit  for  soliciting  a 
cause  in  other  courts,  as  well  as  in  the  court  where  he  is 
attorney4.*  "     • 

To  an  action  of  assumpsit  for  fees  due  to  the  plaintiff  as 
an  attorneys  the  defendant  may  plead  tbe  statute  of  limits* 
tions,  viz.  that  he  did  not  promise  or  undertake  within  six 
years  next  before  action  brought 

By  stat  3  Jac.  1.  c.  7.  8  1*  '*  No  attorney,  solicitor, 
m  or  servant  to  any,  shpll%  be^  allowed  from  bis  client 
or  master,'  for  any  fee  givqn  to  any  serjeaut  qr  coun- 
sellor, or  for  any  sums,  of  money  given  tor  copies  to 
any  officers  in  any  court  of  record  at  Westminster,  unless 

••    a 
*  Adm.  in  Bradford  t.  Woodhaoje,    c*  Aff.  Bradford  *.  Woodfcfluae,   Cm> 

Cro.  Jac  590.  ,    Jac  590.  Meg.  Sandi  t.  TreriKaa, 

b  Ambrose  and  Roe,  Skin,  917,918./'    Cro. Car.  194. 

Ada.  la  Saadt  ▼.  Treviliai/,  Cro.    d  ThnnbyT.  Warren,  Cro.  Car.  1*9. 

Car.  194.  re  Olivet  t*  Taomaa,  Ld.  Raym.  9. 
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*  he  have  a  ticket  subscribed  with  their  hands  and  names, 

*  testifying  bow  much  hath  been  received  or  paid,  and  at 
what  time ;  and  all  attornies  and  solicitors  shall  give 
a  true  bill  to  their  masters  (1).  clients,  or  their  as- 
signs, of  all  other  charges  concerning  the  suits  which  they 

"  have  for  them,  subscribed  with  their  hands  and  names, 
"  before  they  shall  charge  their  clients  with  Huch  fees  or 
"  charges/' 

To  an  action  brought  by  an  attorney  to  recover  fees  for 
the  prosecution  of  an  habeas  corpus*,  to  remove  a  plaint 
levied  against  defendant  in  an  inferior  court,  and  for  defend* 
kig  him  in  that  suit  after  it  was  removed  into  the  King's 
Bench/  the  defendant  pleaded  this  statute:  on  demurrer 
judgment  w$9  given  tor  the  plaintiff';  because  this  statute 
does  not  extend  to  matters  transacted  in  inferior  courts,  but 
tb  suits  in  the  courts  6f  Westminster  Hall  only. 

In  an  action  brought  by  an  attorney  against  an  executor 
for  fees*,  jindpums  of  money  expended  by  the  plaintiff  in 
several  suits  for  the  testator  of  the  defendant,  the  defendant 
pleaded  this  statute,  and  that  the  plaintiff  had  not  given  to 
flie  testator,  nor  to  the  defendant,  before  tkt  writ  brought  (2), 
any  bill  of  charges  according  to  the  statute;  on  demurrer,  it 
was  adjudged  a  good  plea, 

In  Milner  v.  Crowda|l,  1  Show.  338.  where  the  same  plea 
was  pleaded,  op  demurrer,  because  defendant  had  not 
averred  his  plea,  the  objection  was  overruled,  the  plea 
being  in  the  negative  (3).    '  * 

v.  Fsasbaw,  Garth.  147*        f  Brooks  v.  Hague,  T.  Rsym,  945. 


0    * 

(1)  Indebitatus  assumpsit  for  agents*  fees.  It  was  objected  on, 
the  part  of  the  defendant  that  plaiu tiff  ought  to  prove  a  bill  deli- 
vered. For  the  plaintiff  it  was  insisted,  that  agents  were  not  within 
this  statute ;  that,  at  the  time  when  it  was  made,  agents  were  un- 
known ;  that  the  attornies  then  came  to  London  to  solicit  their 
causes  in  person..  L<ee  C,  J.  was  of  opinion,  that  the  ease  was  not 
within  the  statu.te,  but  ottjereoVto  save,the  jpoiut.  Verdict  foe  plaiu* 
tiff,  Jones  one,  Sec  v,  Price,  B.  R,  May  19,  174*,  See  also 
Bridges  one,  &c.  v.  Francis,  PeaKe'sN.  t^C.  1,  2*  where  K,en^ou 
C.  J.  expressed  the  same  opinion. 

(2)  This  allegation  seems  essential,  for  in  Clark  v.  Godfrey, 
Strange  633.  it  was  *ett)4d,  by  the  Court  of  Conunon  Pleas,  on 
great  consultation,  that  the  bill  must  be  delivered  before  actum 
brought,  in  order  that  the  client  may  have  an  opportunity  of  looking 
it  over,  before  he  incurs  further  expense. 

(3)  In  this  case  it  was  said  by  the  court,  that  this  statute  wight 
be  given  in  evidence  under  the  general  issue. 
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By  stat.  2  Geo.  2.  c.  93.  ft  23.  (made  perpetual  hf 
stat  30  Geo.  2.  c.  19.  §  75.)  for  the  better  regulation  of 
attornies  and  solicitors,  it  is  enacted,  that  '*  no  attorney 
•*  of  the  Courts  of  King's  Bench,  Common  Pleas,  or  Ex-' 
"  chequer,  &c.  nor  any  solicitor  in  Chancery,  &c.  shall* 
"  commence  or  maintain  any  action  or  suit  for  the  re-' 
covery  of  any  fees ,  charges,  or  disbursements  (4),  at  law 
or  in  equity ',  until  the  expiration  of  one  month  (5)  or  more/ 
"  after  such  attorney  or  solicitor  respectively  shall  have  de- 
*'  livered  unto  the  party  to  be  charged  therewith,  or  lefb 
"  for  him,  at  his  dwelling  house  (6),  or  last  place  of  abode* 
"  a  bill  of  such  fees,  charges,  and  disbursements,  written 
in  a  common  legible  hand,  and  in  the  English  tongue,  ex* 
cept  law  terms  and  names  of  writs,  and  in  words  at  length 
(7),  except  times  and  sums,  which  bill  shall  be  subscribed 
with  the  proper  hand  of  such  attorney  or  solicitor;  and 
upon  application  of  the  party  chargeable  by  such  bill,  or 
of  any  other  person  in  that  behalf  authorised,  unto  the. 
€*  Lord  Chancellor,  or  the  Master  of  the  Rolls,  or  unto  any. 
"  of  the  courts  aforesaid,  or  unto  a  judge  or  baron  of  any 
"  of  the  said  courts,  respectively,  in  which  the  business 
"  contained  in  such  bill,  or  the  greatest  part  thereof  in 
"  amount  or  value  shall  have  been  transacted,  they  may  re- 
"  fer  the  bill,  &c.  to  be  taxed  (although  no  action  be  de-t 
M  pending  in  such  court  touching  the  same).'* 

The  foregoing  provisions,  being  beneficial  to  the  subject, 
have  received  a  liberal  construction*;  hence,  where  part  of 
the  charges  of  an  attorney's  bill  was  for  drawing  an  affidavit, 
and  for  attendance  on  the  party  at  the  swearing,  it  was  hol- 
den,  that  they  were  charges  for  proceedings  iq  court,  because 

k  Winder  one,  Jtc.  v.  Payae,  $T.R.  6*5. 
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(4)  Charges  for  conveyancing  are  not  within  this  statute.  See 
post,  Hill  v.  Humphreys,  p.  152.  and  2  Bos.  and  Pul.  345.  See 
also  Bailer's  N.  ^.  145.  Money  paid  by  an  attorney  for  cost* 
which  his  client  is  adjudged  to  pay,  is  a  disbursement  within  this 
statute.     Crowder,  Lavie,  and  Co.  v,  Shee,  lCamp.  N.  P.C.  437. 

(5)  The  term  "  month"  here  means  a  lunar  month.  Hurd  v. 
Leach,  5  Esp.  N.  P.  C.  163.  Elleuborough  C.  J. 

(6)  Leaving  at  the  counting-house  is  not  sufficient.  2  Bos.  an<J 
pul.  343. 

(7)  By  statute  12  G.  9.  c.  13.  §  5.  every  attorney,  clerk  in  court, 
and  solicitor,  may  write  his  bill  of  fees,  charges,  and  disbursements, 
with  Buch  abbreviations  as  are  npw  commonly  used  in  the  English, 
language. 
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the  oath  must  'either  be  administered  by  the  court,  or  by 
some  authority  delegated  by  the  court ;  and  that  an  action 
could  not  be  maintained  tor  the* recovery  of  such  charges  be- 
cause a  bill  had  not  been  delivered  a  month  before  the  action 
was  brought.  So  where  an  action  was  brought  for  the 
amount  of  a  bill  for  business  done  at  the  quarter  sessions1, 
upou  a  prosecution  for  an  assault,  carried  ?u  by  defendant, 
it  was  holden,  that  the  action  could  not  be  maintained  be- 
cause there  was  not  any  signature  to  the  bill  which  had 
been  delivered  (8). 

The  bill  must  be  left  with  the  party  charged*,  for  in  a 
case  where  the  plaintiff  had  delivered  his  bill  to  the  defen- 
dant in  due  time,  who  acknowledged  the  debt,  and  said  that 
he  would  pay  it,  but  that  he  did  not  know  what  to  do  with 
the  bill,  upon  which  the  plaintiff  took  it  back  again,  it  was 
bold  en,  that  the  bill  ought  to  have  been  left  with  the  de- 
fendant; for  the  intention  of  the  statute  was,  that  the  client 
should  have  due  time  to  examine  the  charges  made  by  the 
attorney,  and  take  advice  upou  them,  if  necessary. 

In  like  manner  it  has  been  holden1,  that  although  an  attor- 
ney shews  his  client  a  copy  of  his  bill,  explaiuing  the  dif- 
ferent charges  to  him,  in  the  reasonableness  of  which  the 
client  acquiesces,  the  attorney  is  notwithstanding  bound  to 
leave  a  copy  of  the  bill  with  liitn. 

Where  several  are  jointly  liable  to  an  attorney  for  busi- 
ness done*,  the  delivery  of  a  copy  of  a  bill  to  one  of  them 
from  whom  the  attorney  has  received  his  instructions*,  is 
sufficient. 

i  Clarke  ▼.  Donovan,  5  T.  R.  694.  m  Per  Ellenborongh  C.  J.    1  Camp. 

fc  Brooks  v.  Mason,  1  H.  Bl.  $90.  N.  P.  C.  438. 

1  Crowder  v.  Sbee,  1  Camp.  N.  P.  C,    n  Fiitcbctt  v.  How,  9  Camp.  N.  P,  C. 

437.  »77- 


(8)  Boiler  J,  had  niled  otherwise  in  Stephenson  v#  Taylor  and 
another,  York  Summer  Assizes,  1786,  on  the  ground  that  the  *tu« 
tute  wan  confined  to  busiue**  done  in  a  court  01  record,  wherein  at* 
toruiea  are  admissible  and  sworn.  See  the  first  sett  ipn  of  the  sta- 
tute 2  G.  2«  c.  23.  and  quaere  to  what  courts  does  the  word  aforesaid 
in  §  23.  refer  ? 

An  attorney's  bill  may  be  referred  to  be  taxed,  though  all  the 
business  charged  was  done  at  the  quarter  serious.  Ex  parte 
"Williams,  4  T.  R.  496.  So  a  dedimus  pot  eat  at  em  charged  iu  an 
attorney's  bill,  is  a  sufficient  item  to  enable  the  court  to  refer  the 
bill  for  taxation,  though  with  this  exception  it  be  entirely  for  con* 
reyanciug.     Ex  parte  Prickett,  1  Bos,  and  Pal.  N.  K«  2o%(v 
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The  bill  having  been  delivered  a  jnoptte  before  the  coip* 
ttepceraeot  of  tbe  actio**0,  ar*i  the -party  charged  not  having 
made  any  application  to  have  *be  bill  taxed  during  that  in* 
terval,  be  will  not  be  peripittecUo  question  the  reasonable^ 
ness  of  tbe  items  More  a  jury  (y\. 

In  an  action  to  recover  the  amourtl  of  a  bill  for  business 
done  by  plaintiff  ?s  attefney  to  defendant*/  it  appeared} 
that  (be  mil,  among  other  taxable  items,  contained  two 
items,  which  could  not  be  considered  «ls  "  tees,  charges;  or 
disbursements,  at  law  or  in  equity/*  viz.  one  item  for  costs 
paid  upon  a  discontinuance,  and  another  for  preparing)  a 
case  and  laying  it  before  a  special  pleader*..  It  was  admitted* 
that  a  bill  had  beej*  delivered,  but  insisted  that  it  had  not 
been  delivered  according  to  the  directions  of  the  act%  and 
it  was  contended,  that  the  two  items  not  being  taxable, 
plaintiff  was  entitled  to  recover  upon  them  without  the  pre- 
vious delivery  of  a  bill,  for  the  imperfect  delivery  was  tan- 
tamount to  no  delivery.  Eldon  €.  J.  said, v  That  the  rule 
which  had  been  adopted  concerning  charges  for  convey* 
ancing  either  did  not  stand  on  any  principle,  or  it  decided 
this  case;  that  the  expense's  ojf  conveyancing,  as  such*  tvere 
riot  taxable*  they  were  not  to  be  considered  as  "fees,  charges, 
pr  disbursements,  at  law  or  in  equity4/1  but  if  one  single. 
item,  which  might  be  so  considered,  though  to  the  amount 
of  3*.  Ad.  only,  was  to  he  fquod  in  the  bill,  tbe  plaintiff 
oould  pot  recover  for  the  conveyancing  without  the  deli- 
very of  such  bill ;  for  in  such  case  the  charges  for  convey* 
ancing  fell  within  tbe  rule  of  the  statute, -and  on  these 
principles,  namely,  that  what  was  paid  for  conveyancing 
was  paid  in  the  character  and  iYi  ttie  exeMse  of  the  duties 
of  an.attprneV,  and  that  the  statute  attached  upon  the. 
whole  demand,  which  he  had  in  that  character.  If  that 
were  so,  he  did  not  see  haw  the  charges'  for  ~ conveyancing 
were  to  be  distinguished  from  the.  two  items  in  this  case.' 
The  other  judges  concurred  with  the  C.  Justice,  and  it  was 
holden,  that  the  plaintiff  could  not  recavec£for  any.  part  {i*ty 

o  WiUiamt    v.    Frifli,    Doap.     197.    «i  It  bad'betft  'Mineral  at  tbe  defeat 

Hooper  v.  Till,  Dong.  19s.  Si  P.  dubr«  cottflUBg-botooe  Instead  of  Hit 

j>  Hill  y.  Hamphreyi,  ft  Boa.  k  Pol.       dveHiog-faouae,  astht  act  diposta.  * 
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(9)  But  the  bill  (nay  be  taxed  after  action  brought,  and  at  any 
time  before  the  verdict  or  judgment,  u  ales*  the  mpney .  has  been^ 
paid.     Shaw  v.  Pickering,  B.  K  M.  3Q  G.  3.  Doug.  198.  in  o. 

c(10)  It  may  be  obsesved*.  that  .in  this  case  a.  bill  had  been  deli- 
vered, but  not  at  ti*  place  where  the  statute  directed ;.  bar  in  ) 
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The  statu  to  S  Geo.  t.  c.  93.  $  83.  only  requires  the  de- 
livery cff  a  bill,  for  the  purport  of  bringing  an  actibn ;  and 
therefore,  though  im  attorney  cannot  bring  an  action  on  hi* 
Mllr,  ttU  »it  ha6  been  delivered  a  month,  that  step  iar  not 
necessary  to  be  taken  in  order  to  enable  him  to  Bet  it  off. 
Rut  iq  this  case  he  must  not  produce  it  at  the  trial  by  sur- 

Cise ;  he  ought  to  deliver  it  time  euough  to  have  it  taxed 
fore  trial* 

Delivery  of  the  bill  is  conclusive  evidence*  against  a& 
increase  of  charge  in  a  subsequent  bill  on  Any  of  the  item* 
contained  in  it;  and  strong  presumptive  evidence  against 
any  additional  items. 

'  A  copy  of  an  attorney's  bill*  (the  original  having  been 
delivered  to  the  defendant)  will  be  received  ih  evidence 
without  proof  of  notice  to  produce  the  original 

By  stat.  19  G.  9.  c.  13.  8  6.  "  the  provisions  contained  in 
*  stat.  S  G.  S.  c.  93.  $  93.  shall  not  extend  to  jwy  bi(l  of 
"  fees,  charges,  and  disbursements,  due  from  any  attorney 
"  or  solicitor,  to  any  other  attorney  or  solicitor,  or  clerk  in 
V  court,  but  every  such  attorney,  &c,  may  use  such  re* 
<'  medies  for  the  recovery  of  his  fees,  &c,  against  such  other 
*'  attorney  or  solicitor,  as  he  might  have  done  before  th* 
u  making  of  the  said  acjL".  . 

It  has  been  decided,  that  ther  object  and  spirit  of  this 
clause  is,  that  the  restrictions  of  9  O.  £.  c.  93.  should  not  be 
applied  where  both  parties  were  attornfes,  when  the  action 
was  brought,  for  in  such  case  the  defendant  must  be  taken. 


•  Mortinr.  Winder,  B.B.fi,  a*  G.*,    t  Loveridge  r.  Bottom,  1  Bo*  fc  Pnlr 
Dong.  199,  n.  49. 

t  Anderson  v.  May,  q  Bat.  k  fnl.  917. 

...        .1  > 
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esse  where  a  bill  had  not  been  delivered,  Kenyon  C.  J.  allowed  the 
plaintiff  to  give  evidence  of  conveyancing  besides*,  although  he 
was  precluded  from  recovering  upon  the1  rest  of  the  demand,  on 
account  of  having  omitted  to  deliver  a  bill.  Miller  v.  Towers* 
Penke  N«  P.  C.  103,  "  4*  no  bill  had  been  delivered.  Lord 
Kenyon  felt  himself  at  liberty  to  consider  the  demand  for  con- 
veyancing, in  the  nature  of  a  demand  made  in  an  action  for  con* 
veyancing  only.*'  Per  Lord  Eldoo  C.  J.  in  9  Bos.  and  Pul.  S45. 
The  same  doctrine  was  laid  down  in  Mowbray,  Gent  one,  &c.  v. 
Fleming,  Trin.  T.  49  6.  3.  B.  ft.  II  £a*t,'%285.  where  no  bill 
having  been  delivered,  the  plaintiff  was  permitted  to  recover  for 
such  items  as  were  not  taxable;  although  a  bill  of  (Particular* 'had 
been  delivered  under  a  jodg**t  order,  and  such  bill  Contained  other 
taxable  items.  •-         -  ••> 
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to'  be  fully  competent  to  understand  tbe  nature  of  the 
charges  in  tbe  bill,  and  to  resist  them  if  exorbitant  or  im- 
proper. Hence  an  action  may  be  maintained  by  one  attor- 
ney against  anothei",  for  business  doue  by  the  plaintiff  for 
the  deieudant  before  he  became  an  attorney,  without  leaving 
a,  bill  signed  accoidiug  to  the  directions  of  staU  2  G.  2. 

It  is  clearly  established  as  a  rule  of  practice,  that  negli- 
gence cannot  be  set  up  as  a  defence  to  an  action  on  an 
attorney's  bill*;  for  the  plaintiff  does  not  come  prepared  to 
prove  any  thing  more  than  the  business  done,  and  is  not  in 
a  situation  to  meet  a  charge  of  negligence  (IS). 

An  attorney  is  not  liable  to  be  assessed  in  tbe  poor  rates 
in  respect  of  the  profits  of  his  profession?. 

Assumpsit  on  an  attorney's  bill*.— To  prove  that  a  copy 
•f  the  bill  had  been  delivered  pursuant  to  tbe  statute,  the 
plaintiff's  clerk  was  called,  who  swore  that  he  had  delivered  - 
to  the  defendant  a  bill  signed  by  the  plaintiff,  containing  an 
account  of  the  business  done.  He  was  then  proceeding  to 
state  the  items  of  this  bill  from  the  plaintiffs  books,  when 
the  defendant's  counsel  objected  that  no  notice  had  been 
given  to  produce  it    It  was  insisted  that  this  was  unneces- 

v  Ford  odc,  Ice.  v.  Maxwell,  one,  ice.  y  R.  v.  Startivant,  7  T.  R.  6o. 

9  H.  Bl.  59J.  m  Pbilipson,  Geut.  one,  fee.  t.  Chase, 

S  Templer  v.  M'Lachlan,  8  B.  &  P.  3  Camp.  N.  P.C.  no.. 

N.  R.  136. 


(1 1)  In  Nelson  v.  Garforth,  1  Esp.  N.  P.  C.  221,  Lord  Kenyon 
C.  J.  ruled,  that  where  an  action  is  brought  by  one  attorney,  for 
business  done  as  an  agent  to  another  attorney,  the  plaintiff  is  not 
obliged  to  deliver  a  bill  signed.  See  also  Bridges  one,  &c.  v. 
Francis,  Feake's  N.  P.  C.  1,  2.  S.  P.  admitted.  But  the  bill  of 
an  agent  to  an  attorney  in  the  country,  may  be  taxed  by  the 
master.  Dixon  v.  Plaut,  Doug.  1 99.  n.  [1,]  200  o.  Ex  parte 
Bearcroft,  C.  B.  £.  7  Geo.  3.  Doug.  200  d. 

(12)  «  I  do  not  go  the  length  of  saying  that  in  no  rase  can  negli- 
gence in  the  party  suing  be  used  as  a  defence  to  the  action,  though 
I  think  it  can  only  be  used,  where  the  negligence  has  been  such, 
that  the  party  for  whom  the  business  was  done  has  thereby 
lost  all  possibility  of  benefit  from  such  business.**  Per  Sir  J. 
Mansfield,  S.  C.  The  same  doctrine  was  laid  down  by  Lord  El- 
lenborough,  in  Farnsworth  v.  Garrard,  M.  T.  48  G.  3.  B.  R.  I 
Camp.N.  P.  C.38.  "  The  late  Mr.  Justice  Bu4ler  thought  vand  I, 
in  deference  to  so  great  an  authority,  have  at  times  ruled  the  same 
way)  that  in  cases  of  this  kind,  a  cross  action  for  the  negligence 
was  necessary;  but  that  if  the  work  be  done,  the  plaintiff  must  re-r 
cover  for  1%.    I  have  since  had  a  conference  with  the  judges  on  the 
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tary,.and  Jory  v.  Orchard,  £  Bos.  &  Phi.  39.  and  Andertori 
t.  May,  2  Bos.  &  Pul.  237.  were  cited)  but  per  Lord  Ellen* 
borough  C.  J.  "  If  there  are  two  contemporary  writings,  the 
counterparts  of  each  other,  one  of  which  is  delivered  to  the 
opposite  party  and  the  other  is  preserved,  as  they  may  both 
be  considered  as  originals,  and  they  have  equal  claims  to 
authority,  the  one  which  is  preserved  may  be  received  in 
evidence  without  notice  to  produce  the  one  which  was  deli* 
vered.  So  it  must  have  been  in  the  cases  which  have  been, 
cited,  and  if  a  duplicate  of  the  bill  delivered  is  offered  [  am 
ready  to  receive  it.  But  I  am  quite  clear,  that  this  evidence 
from  the  plaintiffs  books  is  inadmissible  to  prove  that  a  bill 
was  delivered  according  to  the  statute.  1  approve  of  the 
practice  as  to  notices  to  quit,  and  I  remember  when  the 
point  was  first  ruled  by  Mr.  Justice  Wilson,  who  said  that  if 
a  duplicate  of  the  notice  to  quit  was  not  of  itself  sufficient, 
no  more  ought  a  duplicate  of  the  notice  to  produce,  and 
thus  notices  might  be  required  in  infinitum."  Plaiutifi' non- 
suited. 

Liability  of  Altornies  fot  Negligence.— An  action  tin  the 
case  may  be  maintained  by  a  client  against  his  attorney  for  neg* 
ligence  or  unskilfulness  in  the  discharge  of  his  professional       ~t» 

subject;  and  I  now  consider  this  as  the  correct  rule,  that  if  there 
has  been  no  beneficial  service,  there  shall  be  no  pay;  but  if  some 
benefit  has  been  derived,  though  not  to  the  extent  expected,  this 
shall  go  to  the  amount  of  the  plaintiff's  demand,  leaving  the  de- 
fendant to  his  action  for  negligence.  The  claim  shall  be  co-ex- 
tensive with  the  bene6t."  There  is  a  distinction  however  iu  this  re- 
spect between  a  contract  and  a  security ;  for  in  an  action  on  a  bill  of 
exchange,  a  partial  failure  of  consideration  is  no  defence;  as  where  a, 
bill  had  been  accepted  for  the  price  of  some  hams,  which  turned 
out  so  bad  that  they  were  almost  unmarketable;  this  was  holden  to 
be  no  defence,  hut  the  defendant  must  seek  his  remedy  by  a  cross 
action.  Morgan  v.  Richardson,  1  Camp.  N.  P.  C.  40.  n.  recog-r 
nised  by  Ld.  El lenbo rough  C.  J.  in  Tye  v.  Gwynne,  2  Camp. 
!N.  P.  C.  346.  In  Morgan  v.  Richardson,  money  had  been  paid 
into  court,  but  Ld.  Ellen  borough  said,  that  that  circumstance 
formed  no  ingredient  in  the  opinion  he  then  expressed.  See  fur-* 
ther  on  this  subject  the  case  of  Fisher  v.  Samuda  and  another,  1 
Camp.  N.  P.  C.  100.  where  Ld.  El  leu  borough  expressed  an  opi- 
nion, that  where  an  action  has  been  brought  for  the  value  of  goods 
furnished  at  a  stipulated  price,  and  the  purchaser  does  not,  either 
iu  bar  of  the  action,  or  to  reduce  the  damages,  object  to  the  quality 
of  the  goods,  but  allows  the  seller  to  recover  a  verdict  for  the  full 
price  agreed  upon,  he  cannot  afterwards  maintain  a  cross  action  on 
the  ground  of  the  goods  being  of  a  bad  quality,  and  unfit  for  the 
purpose  for  which  they  were  ordered, 
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duty :  as  where  an  attorney  neglected  to  charge  a  defendant 
(a  prisoner)  in  execution  within  the  time  aHowed  by  the 

Sractice  of  the  court,  by  reason  of  which  neglect  the  defen- 
antwas  superseded;  it  washoiden*,  that  the  action  was 
maintainable  against  the  attorney  for  negligence,  but  that  as 
it  sounded  in  damages,  it  was  competent  to  the  jury  to  find 
what  damages  they  thought  fit,  and  that  they  were  not  re- 
strained to  find  the  amount  of  the  whole  debt,  in  a  case  where 
it  appeared  that  the  debtor  was  not  totally  insolvent,  and 
that  trie  creditor  might  probably  in  time  obtain  some  part  of 
bis  debt  by  Execution  against  his  goods. 

In  an  action  against  an  attorney*  for  suffering  EC,  i 
debtor  in-custody  at  the  suit  of  the  plaintiff  to  be  super- 
seded, it  was  averred  that  M.  C.  was  indebted  to  the  plain- 
tiff It  appeared  in  evidence  that  at  the  tioUt  oftttntrtcting 
the  supposed  debt,  M.  C.  was  a  married  woman.  This  was 
holden  to  be  a  fatal  variance. 

•  RomcR  t.  Palmer,  9  Wilt.  395.  Sec    b  Lee  v.  Ayrton    one,  Ice.  Fetke'f 
9IU*.Yaldca,4.Barr.so6o.  N.  P.  C.J19. 
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AUCTION. 

Of  Agreements  relating  to  the  Sale  of  Land*  and 
Goods  by  Auction.  Cases  where  the  Duty  attaches* 
Liability  of  Auctioneer.  Recovery  of  Deposit  and. 
Interest  *n  Defect  of  Title. 

A  SALE  of  lands  by  auction  is  within  the  4th  section  (I) 
of  the  statute  of  frauds. (29  Can  2.  c.  &),£nd  to  mate  it 
binding,  the  solemnities  required  by  that  statute mu*t  be 
observed*,  and  the  auctioneer  is  not  to  be  considered  as  the 
agent  of  both  parties*.  With  respect  to  sales  of  goods  by 
auction,  it  has  not  been  decided  that  such  sales  are  within 
the  17th  section  (9)  of  the  same  statute;  but  the  better  opi- 
nion seems  to  be  that  they  are.  Assuming  that  they  are,  it 
has  been  determined  that  the  auctioneer  is  the  agent  of 
both  parties,  and  that  a  note  or  memorandum  in  writing  of 
the  bargain,  made  and  signed  by  him,  will  be  sufficient  to 

a  Walker  r.  Constable,  i  Boa.  fc  Pal.        ioi.  Backmaster  v.  Harrop,  7  Tea, 
306.  34S.  5  but  see  Ld.  Erakiae's  opinio* 

k  Stansfieldr.  Johnson,  l  Eip.N.P.  C.        S.  C.  13  Vea.  473. 


«• 


(1)  By  which  it  is  enacted,  that  "no  action  shall  be  brought 
whereby  to  charge  a  defendant  upon  any  contract  or  sale  of 

"  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  con* 
"  cerning  them,  unless  the  agreement  upon  which  such  action 
"  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
"  in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
w  some  other  person  thereunto  by  him  lawfully  authorized*" 

(2)  By  which  it  is  enacted,  that  "  no  contract  for  the  sale  of  any 
M  goods,  wares,  and  merchandizes,  for  the  price  of  10/.  or  upwards, 
"  shall  be  good,  except  the  buyer  shall  accept  part  of  the  goods 
"  so  sold,  and  actually  receive  the  same,  or  give  something  in  ear- 
"  nest  to  bind  the  bargain,  or  in  part  of  payment,  or  that  soma 
"  note  or  memorandum  in  writing  of  the  same  bargain  be  made 
"  and  signed  by  the  parties  to  be  charged  by  such  contract,  oa 

their  agents  thereunto  lawfully  authorized," 


<c 
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give  validity  to  the  contract.  The  defendant  bought  a  lot 
of  goods  for  more  than  10/.  at  an  auction'.  Catalogue*  and 
conditions  of  sale  were  printed,  and  the  defendant  was  the 
best  bidder.  The  auctioneer  wrote  the  defendant's  Dame, 
and  the  price,  against  the  lot  in  the  printed  catalogue,  by 
order  of  the  defendant.  Between  the  day  of  sale  and  the 
time  fixed  by  the  conditions  for  taking  the  lot  away,  the 
defendant  sent  his  servant  to  see  them  weighed,  which  he 
did.  The  defendant  neglecting  to  take  away  the  goods, 
they  were  resold  at  a  considerable  loss,  and  an  action  was 
brought  for  the  difference;  and  the  court. strongly  incline^ 
— - 1.  That  sales  by  auction  were  not  within  the  statute  of 
frauds,  because  a  number  of  persons  are  generally  present, 
who  can  testify  the  terms  of  the  contract;  2.  They  held 
the  contract  here  was  sufficiently  reduced  into  writing  and 
signed  by  an  agent  of  the  defendant's,  for  the  auctioneer  for 
that  purpose  was  his  agent  (3) ;  3.  They  held  the  weighing 
by  his  servant  was  a  delivery;  4.  Yates  J.  held,  that,  as  the 
contract  was  executory,  viz.  the  lot  to  be  taken  away  in  six 
weeks,  it  was  not  within  the  statute  (4). 

A  bidding  at  an  auction  may  be  retracted  before  the  ham* 
mer  is  down,  because  the  assent  of  the  seller  is  not  signified 
till  that  takes  place4. 

Verbal  declarations  of  the  auctioneer,  superadding  any 
term  to*,  or  contrary'  to  the  printed  conditions  of  sale,  are 
not  admissible  in  evidence. 

An  action  will  not  lie  against  an  auctioneer  for  selling  a 
horse  at  the  highest  price  bid  for  him8,  contrary  to  the  own- 
er's express  directions,  not  to  let  him  go  under  a  larger  sum. 

c  Simon  r.  Motiros,  3  Burr.   1931.  d  Psyae  v.  Care,  4T.  R.  148. 

more  fully  stated  iu  Bull.  N.  P.  280.  e  Powell  v.  Edmunds,  is  East,  5. 

under  the  name  of  Simony.  Metivier.  f  Gamiis  ▼.  Erhart,  1  H.  Bt.  999. 

Best  Report  in  1  Bl.  Rep.  599.  cited  g  Bexwell  t.  Christie,  Cowp.  396. 
in  Mason  t.  Armitage,  IS  Ves.  Jan. 
S$. 

■    I  M         ■  ■  ■     ■  -  i  11  1        i.  ,  ■  ,  ,  ,  ||  — — ^— . 

(3)  This  rule  has  been  acted  upon  ever  hi  nee  this  decision;  and 
iu  conformity  with  such  rule,  it  has  been  holden,  that,  upon  sales 
made  by  brokers  acting  between  the  parties  buying  and  selling* 
the  memorandum  in  the  broker's  book,  and  the  bought  and  sold 
notes  transcribed  therefrom,  and  delivered  to  the  buyers  and  sellers 
respectively,  are  a  sufficient  compliance  with  the  statute  to  reader 
the  coutract  of  sale  binding  on  each.  See  the  opinion  of  Lord  £1* 
leu  borough  C.  J.  in  Hinde  v.  Wbitehouse,  7  East,  5t>9. 

(4)  If  any  money  is  paid  as  a  deposit,  though  short  of  the  sum 
stipulated  by  the  conditions,  and  accepted  as  such  by  the  auc- 
tioneer, it  will  bind  the  bargain  quoad  the  auctioneer.  Hanson  r, 
Roberdeau,  Peake  N.  P.  C.  120. 
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Tbe  plaintiff  was  an  auctioneer,  and  employed  by  J.  S.  to 
•ell  his  roods  by  auction11.  Tbe  sale  was  at  the  house  of 
J.  S.  and  the  goods  were  known  to  be  his  property.  Tbe 
defendant  bought  goods  to  the  amount  of  7/.  9s.  o'</.,  and  af- 
ter packing  them  in  a  cart,  which  he  had  prepared  ready  at 
the  door,  paid  the  plaintiff  21.  As.  6d.  in  cash,  and  put  a  re- 
ceipt into  his  hands  for  five  guineas  as  for  a  debt  due  from 
J.  S.  to  the  defendant.  While  the  plaintiff  was  hesitating 
about  tbe  propriety  of  taking  the  receipt  in  payment,  the 
defendant  drove  off  the  cart  with  the  goods :  afterwards  the 
plaintiff,  being  called  upon  by  J.  S-,  paid  to  him,  as  he  re* 
fused  to  accept  the  receipt,  the  whole  sum  tor  which  the 
goods  were  bold  to  the  defendant,  and  brought  an  action 
against  the  defendant  for  goods  sold  and  delivered,  money 
had  and  received,  &c.  in  order  to  recover  the  five  guineas. 
After  verdict  for  the  plaintiff,  Lord  Loughborough,.  Gould 
J.,  and  Heath  J.  were  of  opinion,  that  tbe  action  might  be 
maintained,  on  the  ground  that  an  auctioneer  has  a  special 
property  in  the  goods  which  he  is  employed  to  sell,  and  that 
it  is  tbe  same  thing  whether  the  goods  be  sold  on  the  pre- 
mises  of  the  owner  or  in  an  auction-room;  Wilson  J. 
thought  the  verdict  right,  1.  Inasmuch  as  the  party  who 
has  gained  possession  of  the  goods  should  be  estopped  from 
saying,  to  avoid  a  just  payment,  that  there  was  not  any 
property  in  him  from  whom  the  possession  was  derived; 
9.  That  every  part  of  the  declaration  was  proved,  and  pro- 
perty was  not  stated  to  be  in  the  plaintiff,  but  only  that  the 
goods  were  sold  and  delivered  by  him  to  the  defendant, 
which  was  proved,  and  afforded  a  strong  reason,  why  the 
defendant  should  not  be  permitted  to  dispute  the  effect  of 
the  sale  and  delivery. 

If  the  owner  of  an  estate,  put  up  to  sale  by  auction1,  em* 
ploy  puffers  to  bid  for  hmi,  it  is  a  fraud  on  tbe  real  bidders 
(5),  ami,  the  highest  bidder  cannot  be  compelled  to  oom* 
plete  the  contract. 

h  Williams  ▼.  Mtllington,  l  H.  B).  si.        niaed  by  Grose  and  Lawrence  Js.  in' 
i  Howariv. Castle,  6T,R.<U*.*ecog-        8  T.  R. -93^95. 


(6)  The  owner  may  legally  and  fairly  bid,  either  by  himself  or 
an  agent,  if  before  the  bidding  begins  he  gives  public  notice  of  his 
intention,  and  in  such  cades  if  he  becomes  the  purchaser,  he  may 
claim  an  allowance  .of  the  duties,  (see  the  statutes  17  G.3.  c.  50. 
a.  10.  and  19  G.  3.  c.  56.  s.  IS.)  provided,  that  the  notice  required 
be  given,  and  the  delivery  thereof  verified  upon  the  oath  of  the 
auctioneer,  together  with  the  fairness  of  the  transaction. 


tod  AUCTIOK. 

If  the  agent  of  the  owner  put  up  an  estate  in  so  many 
lota*,  and  no  person  bidding  for  the  same,  he  puts  it  up 
again,  in  fewer  lots  at  pther  prices,  and  still  no  person  bid* 
ding,  he  puts  it  up  again  in  one  lot  at  a  certain  price,  a,n4 
on  there  not  being  any  bidding,  tbe  estate  is  withdrawn 
from  sale;  this  is  not  a  bidding  of  the  owner  by  an  agent, 
to  a*  to  subject  tbe  party  to  the  auction  duty,  lor  want  of 
a  notice  in  writing  to  tbe  auctioneer  (previously  to  th?  auc- 
tion) of  such  agency,  as  required  by  statutes  IP  G.  3.  c.  66, 
(6)  and  S8G.S.C,  37.  in  order  to  excuse  tbe  owner  from 
tbe  payment  of  such  duty. 

k  Cruso  v.  Crisp,  3  East's  R,  337. 


(6)  The  statute  19  0. 3.  c.  56.  t.  5.  reciting  that  a  duty  of  3d 
is  to  be  paid  for  every  90s*  of  the  purchase  money  arising  by  sale 
at  auction  of  any  interest,  dfe.  in  any  lands,  $c.  and  fht.  for  every 
M*w  out  of  the  purchase  money  arising  by  sale  at  auction  of  all 
fixtures,  furniture*  Ifc.  and  that  doubts  may  arise,  whether  tbe  said 
dudes  are  payable  for  any  part  of  such  purchase  money  not  amount- 
ing to  $0«.,  to  obviate  such  doubts,  enacts  and  declares,  that  the 
said  duties  were  intended  to  be  charged  for  every  2U*»  of  t^e  said 
purchase  money,  and  so  in  proportion,  $c. 

By  sect.  6.  "  The  said  duties  are  declared  to  be  a  charge  upon 
*•  every  auctioneer  or  seller  by  commission,  immediately  from  and 
*  after  tbe  knocking  down  of  the  hammer,  or  other  closing  of  tbe 
**  bidding,  at  every  sale  by  way  of  auction :  and  that  the  duties  so 
"  charged,  shall  be  paid  by  every  such  auctioneer  or  seller  by  com- 
"  mission,  in  manner  and  at  the  times  thereinafter  mentioned/9 

By  sect.  7.  **  Every  auctioneer  receiving  his  licence,  shall  give 
M  bond  to  his  Majesty  in  300/.,  with  sureties,  that  he  will  within  2S 
M  days  after  each  and  every  sale,  by  way  of  amotion,  deliver  at  the 
**  excise  office  in  London,  an  exact  and  particular  accoou*  Hi  writ* 
u  ing>  of  the  total  amount  of  the  money  bid  at  each  sale,  <£*•  and 
"  at  the  same  time  make  payment  of  all  such  sums  of  money  as 
**  shalt  be  due  to  his  Majesty  in  pursuance  of  this  act,  which  sum 
*'  he  is  thereby  authorised  to  retain  out  of  the  produce  erbiog  by 
*•  such  sale,  or  deposit  made  at  such  sale,  or  otherwise  recover  the 
"  same  by  action  of  debt,  or  on  tbe  case,  against  such  person  by 
44  Whom  such  auctioneer  shall  be  employed,  $c" 

Provided  (by  sect.  12.)"  that  in  ease  the  real  owner  of  any  estate, 
"  £c*  put  op  to  sale  by  way  of  auction,  shall  become  the  purcna* 
"  ser  by  meaos  f  f  his  own  bidding,  or  tbe  bidding  of  any  other  on  his 
"  behalf,  $c.  at  such  sale,  without  fraud  or  conation,  then  and  in 
"  such  case  the  commissioners  of  excise,  |rc.  are  authorized  and  re- 
••  quired  to  make  an  allowance  to  such  owner  of  tbe  duties  arising 
"  by  this  act  upon  such  bidding,  provided  notice  be  given  to  the 
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An  auctioneer  was  employed  to  sell  an  estate1,  the  lowest 
price  of  which' was  1ixe&  by  the  bwn£r,*fcna  written  down 
oy  hthi  on  a  piece  of  paper,  which  was  putundet*  a  candte- 
stick*  at  the'tiittfe  of  Sale,  wfththe  privity  of  the  auctioneer,  % 
belt'  dot  signed  6y-thfe  BwiieV,  nor  anynotiieiri  Writing  given  % 
to  the*  auctioneer  of  the  price  sb  set  doiwn,  not [had  the  auc- 
tioneer giieh  the  previous  notice  of  the  Sale  Itfthe  colfectoif  ; 
of  the  ddty,  as  required  by  t he^cts  of  the  Y<)  (£.  3.  c.  5d.  and' 
S8  G:  3.  c.  37. ;  bht  Wing  asked  at  the  sale,  whether  he  had  ; 
taken  the  proper  precautions  to  avoid  the  duty  it)  case, there 
were  no  dale,  he  said,' that  it  was  his  mode  to  fix  a  price  a 
under  the  candlestick,  and  if  the  bidding  did  not  come  up 
to  that  price,  it  was  no  sale  or  duty:  It  was  holden,  that 
the  duty  having  attached,  though  there  were  no  sale,  for 
want  ojf  taking  the  precautions  required,  of  the  pjyner.  JbOT. 
the  statutes,  under  such  circumstances,  and  the  auctioneer 
having  been  sued  for  th*  duty  .pn»  his  bond  to  the  ccown*  and. 
compelled  to  pay  it,  he  could  not  recover  it  over  against  the  - 
owner;  he  .having  iu  effect  warranted,  that  proper  precau- 
tiefos  had  been  taken  .to- prevent  the  duty  attaching  in  the 
extent,  though  both  partis  -were  mistaken  as  to*  the  law. 

1  !f  $n  action  for  money  paid,  laid  put,  and  expended,  it  ap- 
peared in  cvjfleupe.,  tba*  the  .defendant  bad  employed  the 
plaintiff,  an  auctioneer,  to  sell  an  estate.    The  plaintiff  ac- 
cordingly put  it  up  to  pale,  and  it  jvas  knocked  down  to  a. 
purchaser,  Wlp,afterwards  refused  to  complete  his  purchase^ 
oil,  the  ground  of  a  defect  in  $e  title.     Am  action  was  • 
brpugbtftgainst.rhe  present  pkflntitf  to  recover  the  deposit;  * 
Douce  ctf  the  action  was  .given  tp.  the  defendant,  and  he  was 
required  to  defend  it,  tat  declined :  whereupon  the  plaintiff 
pa,id  the  jdepopit  and  interest*  together  .with  costs  of  suit, 
*nji  now  brbue&ft  this  action  to  recover  tber  same  as  well  as   • 
the  auction  duty,  which  he  had  been  compelled  to  pej%  * 
Lord  JLUteborough  &  h  "  The  rooney  paid  on  acOount  -of 

I  CfDOT.  Tophaia,  6  East's  R.  39a-  .  ,    , 

"  .-*!/.  I  •..'■•  ti — ,-  >.  v  •»<'»  •'  'V:  i.:  •'  '.: — rr~ — V  *"r"  • 
V  ajotioneex  before  path  biddtngybotb  by  the  owner  and  thejperson 
M  itflettded-tobe  the.  biddetyof  (the  latter  being  apt>otnted  4>y  the 
•*  {eraser*  fcei  4oh)d%<4cc*4,aiHtin  case  of  any  unfair  practice,  ** 
M  then  no  such  aUo*a{|cji«hatt  Remade ;'\ aod  bynfcat.  98  O.  at  c. 
37.  *%  £ty%#V*  nVtice^tp^^ie  auctioneer  is  requ^n^to  be  ^wen  ^n 
writiB^r.  f  See  ^^r,W|ute}i  reJatire  tp  auctions  and  auctioneers, 

wAf  kfe%£>  £  :*?--3B  $&  %  193.  v-37,g.3. 

HS^^ft  ^0tr^.G,3-cf30,4uties.     ,      , 

a  •— w  ....  :  i*  *  .1  "'"SiMrtsek  S.e.9flf.».  1,V  '*:'.'.         ;      " 
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the  costs  in  the  cause,  cannot  be  recovered  in  this  form  of 
action,  -which  is  for  money  paid  only;  to  recover  in  such  ac- 
tion, if  should  appear  clearly  to  be  money  actually  and  ne- 
cessarily paid  to  tne  use  of  the  party.  There  should  have 
been  a  special  count,  inasmuch  as  the  right  of  the  plaintiff 
to  the  costs  is  not  so  apparent  The  plaintiff  might  have 
defended  the  action  of  his  own  wrong,  and  without  any  au- 
thority from  the  defendant  If  be  had  done  so,  he  would 
Nnot  be  entitled  to  call  upon  his  principal  to  pay  the  costs, 
and  in  that  case  they  would  have  been  incurred  without  his 
consent.  If  the  plaintiff  had  declared  specially,  the  defen-  • 
dant  would  then  have  had  notice  of  these  points,  the  plain- 
tiff's  claim  would  have  been  on  the  record,  and  the  defen- 
dant might  have  been  prepared  to  contest  it,  which,  under 
the  present  declaration,  he  cannot;  the  plaintiff  may  reco- 
ver for  the  money  actually  paid  on  the  other  accounts" 
Spurrier  v.  Elderton,  5  Esp.  N.  P.  C.  1. 

Where  an  estate  is  sold  by  auction1*,  if  a  good  title  is  not 
made  out  according  to  the  conditions  of  sate,  and  au  action 
is  brought  against  the  auctioneer  for  the  recovery  of  the  de- 
posit who  pays  money  into  court,  such  action  may  be  main* 
tained,  the  deposit  not  appearing  to  have  been  paid  over  to 
the  principal  (7). 

It  must  be  observed,  however,  that  in  this  action  the  de- 

fiosit  only,  with  interest  from  the  time  of  sale,  and  not  any 
urther  damages  for  the  supposed  goodness  of  the  bargain, 
can  be  recovered*.  In  cases  of  this  kind,  it  is  proper  to  add 
to  the  declaration  a  specific  count  for  the  interest;  for  inter- 
est cannot  be  recovered  on  a  count  for  money  had  and  re- 
ceived*. The  expenses  incurred  in  investigating  the  title 
may  be  recovered,  if  laid  in  the  declaration  as  special  da- 
mage*, but  not  on  the  count  for  money  paid1* 

Assumpsit  for  money  bad  and  received*.    Plea,  N.  A* 

m  Borough  v.  8kinner,  5  Bur.  26.19.  Dyke,  ib.  589.  Turner  ▼.  Beaurao, 

n  Flureaa  ▼.  Tbornhill,    s  Bl.  Rep.  ib.  177.  Richards  v.  Barton,  1  £»|>- 

107s.  N.  P.  C.  06s. 

4  Walter  ▼.  Constable,  1  Bo*,  fc  Put.  q  Cornfield  ▼.  Gilbert,  4  Eap.  N.  P.  C 

307.    Tappeoden  v.  Randal},  2  Boa.  921. 

&  Pul.  472.   Sed  quaere.  r  Berry  ▼.  Young,   2  Eap.  N.  P.  C  \ 

•  p  Bratt  r.  ElMs,  Sngden's  Law  of  V.  640. 

•  and  P.  p.  568.  ed.  3rd.    J  one*  r. 


(7)  Auctioneer  is  personally  liable  where  he  does  not  name  h* 
principal.  Per  Kenyon  C.  J.  Hanson  v.  {toberdemi,  Pcake'*  N. 
P.  O.  120. 
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This  action  was  brought  to  recover  die  deposit  money  paid 
fey  plaintiff,  who  was  the  purchaser  of  an  annuity  sold  by 
defendant  (an  auctioneer)  at  a  public  auction.  One  of  the 
conditions  of  sate  was,  that  a  good  title  should  be  made  out 
by  the  10th  of  July,  in  the  beginning  of  July  the  plaintiff 
called  on  the  seller  of  the  annuity  to  shew  him  the  title 
deeds,  but  he  not  having  them,  in  possession,  gave  hi  in  ah 
abstract  of  the  title  which  did  not  mention  any  of  the  deeds. 
Bcarcroft  suggested  that  application  ought  to  have  been 
made  to  the  vendor  at  an  earlier  period,  in  order  to  enable 
him  to  procure  the  title  deeds  by  die  l6th  of  July. 

Kenyon  C.  J.  ••  A  seller  of  an  estate  ought  to  be  prepared 
to  produce  his  title  deeds  at  the  particular  da£.  A  court  Qf 
equity  will,  under  particular  circumstances,  enlarge  the 
time*;  but  then,  the  circumstances  entitling  him  to  such  in- 
dulgence must  clearly  appear,  which  is  not  the  cage  in  this 
instance.  It  is  objected  that  the  plaintiff  had  no  right  to 
the  possession  of  the  deeds:  but  though  he  had  no  right  t6 
keep  them,  he  had  a  right  to  inspect.  A  court  of  equity 
would  have  obliged  the  vendor  to  give  attested  copies  of 
the  deeds  at  his  own  expense,  with  an  undertaking  to  pro* 
duce  them  thereafter  at  the -vendee's  expense  for  the  sup- 

Cort  of  his  title.    As  the  seller  has  here  failed  in  completing 
is  engagement,  plaintiff  is  entitled  to  a  return  of  the  depo- 
sit"   Verdict  for  plaintiff  280/.  amount  of  deposit. 

An  action  for  money  had  and  received  was  brought  to  re- 
cover the  amount  of  a  deposit  paid  by  the  plaintiff  to  the 
defendant*,  on  an  agreement  for  the  purchase  of  an  estate, 
the  defendant  having  failed  to  make  out  a  good  title  on  the 
day  when  the  purchase  was  to  be  completed.  The  abstract 
of  the  title  delivered  to  the  plaintiff  began  in  the  year  1793, 
and  after  reciting  that  the  deeds  relating  to  the  estate  had 
been  lost,  stated  a  fine  and  non-claim.  Upon  inquiry  it 
was  found  that  the  fact  of  the  deeds  having  been  lost  was 
not  true.  The  counsel  for  the  defendant  said,  they  were 
ready  to  make  out  a  good  title.  Kenyon  C.  J.  "  As  to  the 
sentiments  which  I  have  lone  entertained  relative  to  the 
purchase  of  real  estates,  I  find  no  reason  for  receding  from 
them.  They  have  been  confirmed  by  conversing  with 
those,  whose  authority  is  much  greater  than  mine.  The 
vendor  must  be  prepared  to  make  out  a  good  title  on  the 

i  Lngford   v.  "Pitt,  9  P.  Williams,        also  by  Graham,  Baron,  inOmerod 
630.    Bat  tee  Lloyd  r.  Collett,  in        v.  Hardman,  5  Ves.  jun.  737.    See 
Coart  of  Chancery,  98th  Nov.  1793,        also  Wynn  r.  Morgan,  7  Vesey,  909. 
on  motion  for  injunction.    4  Bro.    t  Cornish  ▼.  Rowley,  B.  R.  Middlesex 
C.  C.  469.  4  Vet.  jnn.  600.   cited        Sittings  after  M.  T.  40  G.  3.  MSS. 
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day  when  the  purchase  is  to  be  completed.  Indulgence, 
I  am  aware,  is  often  given  for  the  purpose  of  procuring  pro* 
bates  of  wills,  letters  of  administration,  and  acts  of  parlia- 
ment. But  this  indulgence  is  voluntary  on  the  part  of  the 
intended  purchaser;  it  is  the  duty  of  the  seller  to  be  ready 
to  verify  his  abstract  at  the  day,  on  which  it  was  agreed, 
that  the  purchase  should  be  completed.  If  the  seller  de- 
liver an  abstract,  setting  forth  a  defective  title,  the  plaintiff 
may  object  to  it  No  man  was  ever  induced  to  take  a  title 
like  the  present  A  fine  and  non-claim  aregood  splices  to 
another  title,  but  they  wilt  not  do  alone.  There  are  many 
exceptions  in  the  statute  in  favour  of  infants,  femes  covert, 
&c  Erskine  for  the  defendant:  "  Do  I  understand  your 
Lordship  to  say,  that  though  the  defendant  can  now  make 
but  a  good  title,  yet  as  that  title  did  not  form  a  part  of  tbe 
abstract,  the  plaintiff  may  avail  himself  of  that  circum- 
stance ?"  Kenyon  C.  J. "  He  certainly  may,  and  avoid  the 
contract.  When  the  abstract  is  delivered  by  the  seller,  he 
must  be  able  to  verify  it  by  the  title  deeds  in  his  possession. 
As  a  good  title  was  not  made  out  at  the  day  fixed,  I  shall 
direct  the  jury  to  find  a  verdict  for  the  deposit,  with  inte- 
rest up  to  that  day."  The  jury  found  a  verdict  for  the 
plaintiff  accordingly. 


■ 
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BANKRUPT. 

§ 

I. Of  Persons  liable1  to  be  Bankrupts* 

11.  Of  Persons  not  liable  to  be  Bankrupts. 

III.  Of  the  sewrbl  Acts  of  Bankruptcy. 

IV.  Of  Property  in  the  Possession  of  tlie  Bankrupt 

as  reputed  Otcner. 
V.  Of  Payments  made  to  and  by  Bankrupts,  pr/>» 

tected  by  Statutes. 
VI.  Of  Actions  which  may  be  brought  by  the  As* 
signees  of  a  Bankrupt,  and  in  what  Manner 
they  ought  to  sue* 
VII.  Of  Actions  by  the  Bankrupt* 
VIII.  Of  the  Pleadings. 
IX.  Of  the  Evidence,  and  Witnesses* 


I*  Of  Persons  liable  to  be  Bankrupts* 

Any  person  (1)  being  a  trader,  and  capable  of  contracting 
in  the  way  of  trade,  may  become  a  bankrupt. 


*■» 


(1)  Lord  Hardwicke  Cb.  refused  to  supersede  a  commission 
which  h«d  been  taken  out  against  a  clergyman,  who  was  proved  to 
have  been  a  trader,  and  had  committed  an  act  of  bankruptcy,  al- 
though it  was  urged  that  clergymen  were  prohibited  from  trading^ 
by  stat.  3  J  H.  8.  c.  13.  s.  $•  and  that  all  contracts  made  by  them  in 
trade,  were  by  that  statute  declared  to  be  void.  Ex  parte  Meymot^ 
1  Atk.  Ig6.  Sec  also  p.  201,  of  the  same  book,  where  Lord  Hard* 
wicke  said,  that  a  commission  of  bankruptcy  had  been  taken  out 
against  a  peer,  an  Earl  of  Suffolk,  for  trading  in  wines;  and  though 
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A  ferae  covert,  sole  trader  according  to  the  custom  of 
London,  may  bind  herself  by  contracts  made  for  the  sup* 
port  of  her  trade,  and  consequently  a  commission  of  bank- 
rupt may  be  taken  out  against  her  with  respect  to  her  sepa- 
rate effects  in  trade*. 

The  term  "  bankrupt"  is  appropriated  exclusively  to  tra- 
ders, and  to  such  traders  only,  as  are  either  within  the  get 
neral  or  specific. descriptions  contained  in  the  several  sta- 
tutes relating  to  bankrupts*  From  those  statutes,  and  tbe 
construction  which  they  have  received  in  adjudged  cases,  it 
may  be  collected,  that  the  following  persons  arfe  subject  to 
the  bankrupt  laws,  via, 

-  Any  person,  natural  bern  subject*,  alien*,  or  denizen 
using  the  trade  of  merchandize  by  way  of  bargaining,  ex- 
Change,  re-exchange,  bartry,  chevesance,  or  otherwise,  in 
Sross  or  by  retail,  or  seeking,  bis  or  her  trade  or  living,  by 
uying  and  selling ;  banker1 ;  brickmaker,  that  is  a  person 
who  rents  a  brick  ground,  and  makes  bricks  thereon  for 
public  sale*  (2);  broker*  (4);  butcher*;  factor*;  shoe* 
maker1  (5), 

%  Layie  v.  Phillips,  3  Burr,  1776.  aod    f  5  6.  3.  c.  30.  t.  39. 

1  Bl.  K  570.  g  Dally  V.  Smith,  4  Burr.  9148. 

\>  13  EH2.C.7.  s.  I.   iJac.  I.e.  15.S.9.    |s6  9c.  30S.39. 
c  91  Jac.  I.  c.  19. 1. 15.  i  Crmmpe  v.  Barne,  Ciro.Car.31.Stn* 

4  s  G.  2.  c.  30.  i.  39.  ley  v.  Osbastoo,  Cro.  Eli*.  96s. 

c  Wells  v.  Parker,  B.  R.  l  T.  R.  84. 

reversing  the  judgment  of  C.  B.  (3) 

Sutton  v.  Weeley,  7  East,  442. 

there  might  be  some  powers  that  the  commissioners  of  bankrupts 
could  not  exercise  against  a  peer,  yet,  notwithstanding  this,  be 
might  be  liable  to  a  commission  of  bankruptcy,  tf  he  would  trade; 
and  so  might  a  member  of  the  House  of  Commons.  See  also  High* 
more  v.  Motley,  1  Atk.  9.06.  where  Lord  Hard  wick  e  said,  that  a 
public  officer,  as  an  exciseman,  &c.  if  a  trader,  made  himself  sub* 
lect  to  the  bankrupt  laws*  A  servant  of  an  ambassador  may  be  a 
bankrupt.     7  Ann.  c.  12.  s.  5, 

(2)  Lord  Thurlow  Ch.  held,  that  a  person  who  sol4  Targe  quan? 
tities  of  bricks,  made  of  earth  taken  from  the  waste,  without  any 
licence  from  the  lord,  was  a  trader,  JZxpqrte  Harrison,  1  Bro.  Ch< 
Ca.  173. 

(3)  It  must  be  observed,  that  a  writ  of  error  was  brought  on  this 
decision  in  the  House  of  Lords,  which  was  there  argued,  and  there- 
upou  tbe  following  question*  were  put  to  the  judges:  1*  whether 
|he  finding  in  the  special  'verdict  was  sufficient,  whereupon  to  give 
final  judgment;  2.  if  the  finding  was  insufficient,  what  award 
ought  to  be  made  on  such  finding;  3.  whether,  if  the  finding  was 
auflicieut,  the  plaintiff  in  error  appeared  to  be  a  trader  within  the 
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•  Iru*keeperek  and  publicans1,  who  g$)l  liquors  out  of  thoir 
bouses  in  Jarge  quantities  to  a// .persons  who  apply  for  them, 
have  been  bolden  to  be  traders.  So  a  person,  who  paving 
been  a  horse-dealer,  became  a  farmer,  and  in  two  years 
bought  ai»d  sold,  for  profit,  five  or  six  horses,  not  calculated 
for  the  farming  business"1.  The  rule  in  these  cases,  is,  that 
where  a  person  holds  himself  forth  to  the  publifc  as  a  gene- 
ral dealer  in  the  articles  which  he  buys  and  setts,  or  \ti  othlr 

k  Patman  v.  Vavghan,  1  T  R.  579.  m  BertiitWaW  ?.  Sherwood,  1  T.  ft. 

I  Holme  &  Wilson  assignees  of  Pierce  $78  ».    Stewart  r.  Ball,  C.  B.  M. 

v.  Bough,  B    R.  London  Sittings,  46  G.  3.    9  Bos.  &  Pul.  N.  R.  73  Ac 

July  ic£  1806.  coram  EUenborough  post. 

C.J.MSS. 
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true  intent  and  meaning  of  the  statutes  concerning  bankrupts'? 
And  the  Lord  Chief  Baron  having  delivered  the  unanimous  opinion 
of  the  judges  present  upon  the  first  question  in  the  negative,  aqd 
upon  the  second  question,  that  a  writ  of  venire  facias  de  novo  ought 
to  be  awarded,  it  was  thereupon  ordered  and  adjudged,  that  the 
judgment  given  in  the  Court  of  King's  Bench,  reversing  a  judg- 
ment given  in  the  Court  of  Common  Pleas,  should  be  reversed,  and 
that  the  judgment  given  id  the  Court  of  Common  Pleas  should  also 
be  reversed,  and  that  the  special  verdict  given  by  the  jury  being  in* 
sufficient  should  be  annulled,  and  that  the  Court  of  King's  Bench 
should  award  a  venirefacias  de  novo,  and  proceed  according  to  law. 
I  Bro.  P.  C.  545.  Tomlios's  edit.  The  plaintiff  did  not  proceed 
on  toe  venire  facias  de  novo,  but  brought  another  action  in  the  Com* 
moo  Pleas,  which  was  afterwards  dropped,  and  an  action  brought 
in  the  King's  Bench,  which  was  tried  before  Mr.  Justice  Buller 
and  a  special  jury,  7th  Dec.  1787;  thejury  found  a  special  ver- 
dict; but  it  appearing  that  the  plaintiff  had  tell  off  brickmaking 
at  the  time  when  the  petitioning  creditor's  debt  accrued  due,  the 
defendant  waved  the  special  verdict,  and  a  general  verdict  was  en- 
tered for  the  plaintiff, 

(4)  **  I  am  inclined  to  think  a  pawnbroker  within  the  general 
words  of  the  99th  clause  of  6  G.  2.  c.  30.  for  tfroogh  pawnbrokers 
are  not  expressly  named,  yet  the  general  word  *  brokers'  is  the 
genus,  and  all  other  kinds  of  brokerage  the  species."  Per  Lord 
Hardwicke  Ch.  in  High  more  r.  MolLoy,  1  Atk.  206.  Stockbrokers, 
buying  and  selling  stock  by  commission,  are  clearly  within  the  sta- 
tutes.    Cullen,  IS. 

(5)  To  the  trades  here  enumerated  may  be  added  the  following, 
which  are  said  to  be  wifliin  the  statutes  of  bankrupts,  viz.  bakers 
and  tanners*.  Lord  Hardwicke  (Ex  p.  Burchall,  1  4*k.  Ml.)  de- 
clared he  was  clearly  of  opinion,  that  a  scrivener  was  within  the 
5  G.  2.  c.  30.  s.  39.,  and  comprehended  it*  the  words  bankers, 
brokers,  and  factors. 

*  Per  Cur .  a  Mod.  3310, 
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-words,-  seek*  his  living  by  buying  and  telling  those  article*, 
•ucb  person  is  subject  to  the  bankrupt  laws. 

■  A  person  who  resides  abroad,  but  who  trades  to  England, 
coming  over  here  occasionally,  is  an  object  of  the  bankrupt 
Jaws: 

A.  was  a  native  of  Scotland,  and  resided  at  Edinburgh, 
where  be  carried  on  a  trade,  and  traded  to  all  parts  ot  tbe 
world.  '  Being  iudebted,  he  came  to  England,  where  be  was 
arrested,  and  lay  in  prison  two  months*  It  was  adjudged, 
that  A.  was  a  person  within  the  description  of  the  bankrupt 
laws\ 

A  trader,  having  retired  from  business,  may  become  a 
bankrupt  in  respect  of  debts  contracted  during  the. period  of 
bis  trading*. 

Tbe  proper  facts  having  .been  found  by  a  jury,  it  is  tbe 

Erovince  of  the  court  to  determine,  whether  a  person  be  a 
ankrupt  within  tbe  meaning  of  any  statute'. 


■n 


JI.  Of  Persons  not  liable  to  be  Bankrupts, 

Persons  cannot  be  made  bankrupts  for  debts,  which  the 
law  will  not  oblige  them  to  pay.  Hence,  neither  infants*, 
nor  femes  covert1,  (except  such  femes  covert,  as  are  either 
sole  traders,  or  may  be  considered  as  femes  sole)  are  subject 
to  the  bankrupt  laws. 

The  buving  and  selling  the  profits  of  land  by  a  person 
having  a  chattel  interest  therein',  is  not  a  buying  and  selling 
within  tbe  statutes,  of  bankrupt.  Hence,  where  J.  S.  pur* 
chased  a  coal-mine  for  so  long  a  time  as  any  coals  could  be 
gotten  therein,  paying  annually  a  certain  rent,  (subject  to  s 
right  of  re-entry  in  the  seller  in  case  of  non-payment  of  the 
rent)  and  worked  the  mine,  and  sold  tbe  coals,  it  was  holden, 
that  he  was  not  an  object  of  the  bankrupt  laws. 

A  person  who  had  drawn  bills  for  the  purpose  of  raising 
money  for  the  imprpvement  of  his  estate1,  and  had  borrow- 
ed accommodation  bills,  in  lieu  of  which  he  had  given  bis 

n  Alexander  ▼.  Vangtian,  Cowp.  398.  q  Ex  parte  Sydefaottom,  l  Atk.  1*& 
and  cases  there  cited.  Williams  v.  R.  v.  Cole,  Lord  Raym.  443.  &  "• 
Nann>  iTannt. 970.  art  peat.p.  175.        Par  Holt  C.  J. 

o  Anon.  1  Ventr.  s.  r  Ex  parte  Mear,  9  Bro.  Ch.  C  2*} 

r>  Dodsworth  r.  Anderson,  8  Jo.  143.  s  Port  v.  Tnrton,  9  Wils.  169* 

cited  By  Ryder  C.  J.  Say;  193,  f  Hankey  ▼.  Jones,  Cowp.  74$. 
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own  bill*,  wbbb  btrtdenidot  to  be  within  the  3tattiterf'6f  fatite- 
rupts.   .  -  -?: 

A  farmef1,  who  occasionally  buys  and  setts  hfty,  corn, 
horses,  &c.  with  a  view  to  profit,  but  without  making  them 
the  means  of  seeking  his  living,  does  not  thereby  subject 
himself  to  the  bankrupt  laws* 

A  builder*,  who  buys  timber  which  he  works  int6  thfc 
houses  which  he  builds,  and  sells  the  houses  when  built,  is 
not  a  trader  within  the  meaning  of  the  bankrupt  laws. 

The  principle  of  the  bankrupt  laws,  as  it  is  to  be  found  in 
the  statute  34  &  So  H.  8.  c.  4.  is  c*  to  prevent  persons  craftily 
obtaining  inro  their  hands  great  substance  of  other  men  8 
goods,  and  at  their  own  wilis  and  pleasures,  consuming  the 
substance  obtained  bv  the  credit  of  other  men :"  and  the  sub* 
sequent  statutes  were  made  for  the  better  providing  against 
the  persons  described  by  that  statute,  and  for  the  more  ac- 
curately defining  who  ought  to  be  taken  to  be  a  bankrupt; 
in  no  one  of  which  is  there  any  term  made  use  of  which  is 
not  descriptive  of  persons  to  whom,  in  the  actual  course  of 
their  business,  extensive  credit  is  given,  and  that  for  the 
very  purpose  of  carrying  it  on.    And  where  particular  em- 

Eloyraents  are  ndt  specified,  the  general  description  cannot 
e  satisfied,  unless  there  be  both  a  buying  and  selling:  this 
is  implied  in  the  words,  using  the  trade  of  merchandise;  for 
a  merchant  is  so  denominated  from  his  being  a  buyer  to  sell 
again.  Hence  it  was  holdeo?,  that  a  devisee  for  life  of  an 
estate,  part  of  which  consisted  of  brick  ground,  making 
bricks  there  for  sale  generally,  with  a  view  to  profit,  was 
not  a  trader  within  the  meaning  of  the  bankrupt  laws,  al- 
though he  purchased  the  coals  and  some  of  the  wood  used 
in  burning  the  bricks;  for  he  could  not  be  considered  as  the 
buyer  of  any  thing  to  sell  again,  nor  as  a  person,  the  course 
of  whose  business  required  that  he  should  obtain  great  sub* 
stance  of  other  men's  goods  upon  credit;  and  the  selling  thfc 
•oil,  in  a  state  essentially  altered  by  various  processes  of  ma- 
nufacture, did  not  alter  the  character  of  the  land-owner,  nor. 
convert  him  into  a  person,  who  could  properly  be  said  to 
carry  on  the  trade  of  merchandise. 

So  building  on  a  person's  own  land,  for  whatever  purptffce, 
cannot  be  considered  as  a  buying  and  selling". 

Contractors  for  victualling  the 'royal  navy9,  drovers  of 

a  Stewart  y.  Ball,  a  Bos.  and  Pul,  N.  y  Sutton  ▼.  Weeley,  7  Bart,  448. 

B.  78.  a  Williams  v.  Stereos,  9  Caaop.  N.  P. 

k  Clarke  v.  Wbdoin,  &  Eap.  N.  P.  C.  C.  300. 

Ifj.  a  Littkfen'a  caae,  1  Vent.  970. 
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cattle*1  (6),  farmers',  grazier**,  innkeepers',  alehouse-keeper* 
or  victuallers',  and  receivers-general*  of  parliamentary  taxes, 
are  not  objects  of  the  bankrupt  laws  (8). 

By  particular  statutes,  the  holders  of  stock  in  various 
trading  companies,  are  declared  not  liable  to  be  made  bank- 
rupts in  respect  of  their  stocks  in  such  companies :  as  tbt 
members  of  the  Bank  of  £nglandb,  East  India1,  English  Li- 
pen*,  Guinea1,  London  Assurance*,  Royal  Exchange  As* 
surance",  South  Sea0  Companies,  &c.  &c 

b  5  G.  *.  c.  3tv  ••  40.  i  13  4c  14  Car.  8.  c.  94.  s.  3.  9  mad  10 
c  lb.  W.  3.  c.  44.  s.  74. 

41  lb.  k  4  Q.  3s  C.  37. S. 13. 

.8  Newtoa  ▼.  Trigg,  *  Lev.  310.    Skin.  1  13  &  14  Car.  8.  c.  84.  s.  g« 

991.  Carth.  149.  3  Mod.  337.  S.  C.  m  6G.  1.  c.  IS.  i.  10. 

(7)<  ■  lb. 

{  SMudtaratii  v.  Rowlem,  4  But.  3064.  •  9  Anne,  c.  ti.  •.48.    3  0. 1.  e.  7. 8. 

f  ft  O.  i*  o.  30.  •.  40.  7.    5 G.  i.e.  19.  k  87-   6G.1.C4. 

b  8  and  9  W.  3.  c.  so.  i.  47.  7  Anne,  c.  •.  55.    8  G.  l.  c. 81.  a.  is. 

7.  8.  59.     3  G.  C.  8.  0.  43. 

(6)  A  person  who  buys  and  sells  cattle  at  one  fair,  keeps  them 
three  or  four  days  on  his  own  ground,  and  then  drives  them  to  ano- 
ther, is  a  drover  within  the  meaning  of  this  statute.  Mills  v.  Hughes, 
Witles,  588.  A  farmer  occupying  a  farm  of  the  value  of  £700  per 
annum  purchased  cattle  (beyond  what  his  farm  would  maintain  by 
its  own  produce)  at  one  fair,  kept  them  on  his  farm  and  sold  them 
at  another  fair.  It  was  holden,  that  socb  person  was  either  farmer, 
grazier,  or  drover,  within  the  meaning  of  this  statute,  and  cooae* 
quently  not  subject  to  the  bankrupt  laws,  Bolton  v.  Sowerby,  B. 
R.  Trio,  49  G.  3. 

(7)  In  this  case  it  was  also  found,  that  J,  S.  had  built  a  ship,  ao4 
had  a  share  therein,  and  also  500/r  stock  upon  the  said  ship  md  mer- 
chaHdizandum*  but  it  was  not  found  that  be  traded -therewith,  or 
that  he  any  wise  traded  io  the  ship ;  it  was  resolved  by  the  court, 
that  the  building  and  having  a  share  in  a  ship,  was  no  more  than  if 
a  man  had  a  share  in  a  barge  or  coach  which  were  let  to  hire,  &c. 
and  that  his  having  some  stock  in  a  ship  did  not  make  him  a  mer- 
chant; because  it  was  usual  for  persons  to  adventure  some  parti- 
cular things  in  such  a  ship  for  such  a  voyage,  but  that  would  not 
teak?  them  traders  within  the  statutes,  &c.  for  by  those  statute*, 
professed  merchants  only  were  meant,  or  such  who  were  in  constant 
trading. 

See>*lso  Cotton  v.  Daintry,  I  Vent,  2Q.  and  ex  parte  Bowes, 
4  Vesey,  jun.  1$H.  where  Lord  Loughborough  Ch.  held,  that  die 
par^  owner  of  a  ship  who  had  let  it  out  to  freight,  and  received 
freight,  was  not  un  object  of  the  bankrupt  laws. 

(8)  Lord  Kenyon  C.  J.  held,  that  a  schoolmaster's '  buying 
school  books  and  shoes,  mid  retailing  them  to  his  scholars,  was  not 
a  trading  within  the  bankrupt  laws.    Valentine  v.  Vanghao,  Peuke 

Jf.  P.  c.  7a. 
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III.  Of  the  several  Acts  of  Bankruptcy  (§). 

The  several  acts  of  bankruptcy,  which  are  mentioned  iff 
stat  13  Eliz.  c.  7.  a.  1*  being  repeated  in  the  stat  1  Jac*  !• 
c.  15.  s.  9.  it  will  not  be  necessary  to  set  forth  the  statute  of 
Elizabeth. 

By  stat.  1  J.  1.  c.  15.  s.  2.  it  is  enacted,  that  any  person 
using  the  trade  of  merchandize,  &c  who  shall, 

1,  "  Depart  the  realm;9' 

£.  "  Or  begin  to  keep  house;'*      > 

S.  "  Or  otherwise  to  absent  himself ;" 

4.  "  Or  suffers  himself  willingly  to  be  arrested  for  any 
debt  or  other  thing,  not  grown  due,  for  money  delivered, 
^rares  sold,  or  any  other  just  thing  or  lawful  cause,  or  good 
consideration  or  purposes;** 

5.  "  Or  shall  suffer  himself  t6  be  outlawed;*9 

&  **  Or  yield  himself  to  prison ;" 

7*  "  Or  willingly  or  fraudulently  procure  himself  to  bp 
arrested,  or  his  goods  to  be  attached  or  sequestered ;" 

&  "  Or  depart  from -his  dwelling-house^ 

'9.  "  Or  cause  to  be  made  ahy  fraudulent  grant  or  con? 
veyance  of  his  lands,  tenements,  goods,  or  chattels;9' 

"  To  the  intent,  or  (10)  whereby  his  creditors  may  be 


(9)  It  appears  to  have  been  the  opinion  of  Lord  Hardwicke  Ch. 
in  ex  parte  Smith,  cited  in  Alexander  v.  Vaughan,  Cow  p.  402.  that 
as  act  of  bankruptcy  committed  abroad  would  not  support  a  com* 

UU8M0IU 

(10)  la  Fp*1er  v.  Padget,  7  T.  R.  509.  it  was  holden  that  the 
word  «•  o»°  ia  this  part  of  the  statute  meaut "  and."  But  in 
Roberts™  r.Liddeil,  B.  K.  E.  4S  G-  3.  9  East,  487*  this  con- 
struction was  over-ruled,  and  it  was  decided  that  the  words  '?  or 
.whereby"  did  not  carry  the  sense  any  further  than  "to  the  intent;" 
and  that  they  were  equivalent  to  the  words  "  or  that  thereby  ;"  and 
this  construction  of  the  statute  was  most  consistent  with  the  cor* 
responding  clause  in  the  13  Eliz.  c.  7*  and  the  general  scope  of 
the  bank  rapt  laws;  aud  consequently  if  any  of  the  before  specified 
acts  were  done  with  an  intention  to  delay  creditors,  the  party  mus$ 
be  adjudged  a  bankrupt,  although  no  actual  delay  were  proved- 
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"  defeated  or  delayed,  for  the  recovery  of  their  juet  and 
«  true  debts ;"  (11) 

10.  By  stat.  21  Jac.  1.  c:  19.  s.  2.  "  Any  person  using  the 
•'trade  of  merchandize,   &<;.  who  shall,  either  by  himself 

*  or  others,  by  his  procurement,  obtain  any  protection  other 

*  t!han  such  person  as  shall  be  lawfully  protected  by  privi- 
•*  lege  of  parliament;'* 

11.  Or  exhibit  any  petition  or  bill  against  his  creditors, 
u  to  compel  them  to  accept  less  than  their  just  debts,  or  to 
f<  procure  time;" 

12.  "Or  being  arrested  for  debt,  shall,  after  bis  arrest, 
"  lie  in  prison  two  months  or  more,  upon  that  or  any  other 
a  arrest  or  detention  in  prison  for  debt ;" 

13.  ••  Or  being  arrested  for  the  sum  of  100/.  or  more  of 
"  just  debt,  shall,  after  such  arrest,  escape  out  of  prison ;" 

"  Shall  be  adjudged  a  bankrupt,  and  in  the  case  of  arrest 
"  or  lying  in  prison,  from  the  time  of  the  first  arrest." 

14.  By  stat.  5  G.  2.  c.  30.  s.  24.  "  If  any  bankrupt, 
after  issuing  of  any  commission  against  him,  pay  to  the 
person  who  sued  out  the  same,  or  otherwise  give  or  deli- 
ver to  such  person  goods,  or  other  satisfaction  or  security, 
for  his  debt,  whereby  such  person  shall  privately  have 
and  receive  more  in  the  pound  in  respect  of  his  debt  than 

"  the  other  creditors,  such  payment  of  money,  delivery  of 
"  goods,  or  giving  greater  or  other  security  or  satisfaction, 
"  shall  be  deemed  to  be  an  act  of  bankruptcy,  whereby,  oq 
m  good  proof  thereof,  such  commission  shall  and  may  be 
w  superseded." 

Doubts  having  arisen,  whether  a  commission  could  be 
sued  out  against  traders,  entitled  to  privilege  of  parliament, 
during  the  continuance  of  such  privilege,  and  such  persons 
not  being  cotppeltable  to  become  bankrupts,  by  reason  of 
the  freedom  of  their  persons  from  arrests  upon  civil  process* 
it  was  enacted,  by  stat  4  G.  3.  c.  33.  "  that  the  creditors  to 
•f  a  certain  value,  viz.  one  creditor,  or  two,  being  partners,' 
"  to  the  amount  of  100/.,  two  creditors  to  the  amount  of 
150/.,  and  three  to  the  amount  of  200/.  of  any  trade* 
within  the  description  of  the  bankrupt  laws,  having  pri- 
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(11)  The  conclusion  of  the  corresponding  section  in  the  statute 
of  Elizabeth  is,  to  the  intent  or  parpose  to  defraud  or  binder  any 

creditor  of  his  just  debt  ov  duty. 
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•?  Allege  of  parliament,  may  (upon  Affidavit  of  the  debt,  abd 
trading  of  the  debtor,  filed  of  record  in  any  of  the  courts' 
at  Westminster)  sue  out  a  summons,  or  original  bill  and 
summons,  against  mich  trader,  and  serve  him  with  a  copy ; 
and  if  he  shall  not,  within  two  months  after  personal 
service,  pay,  secure,  or  .compound  the  debt,  or  enter  into 
"  a  bond  in  such  sum,  and  with  two  such  sureties  as  the 
"  court  shall  approve  of,  to  pay  such  sum,  as  shall  be  re- 
"  covered  in  such  action,  with  costs,  he  shall  be  adjudged  a 
"  bankrupt  from  the  time  of  the  service  of  such  summons." 

This  provision  of  the  legislature  was  salutary,  but  having 
on  some  occasions,  where  bonds  had  been  given  in  pur- 
suance thereof,  been  rendered  nugatory  by  the  difficulty, 
and  sometimes  by  the  impossibility,  of  enforcing  the  enter- 
ing appearances  in  the  actions,  for  the  payment  of  the  sums 
to  be  recovered,  in  which  such  bonds  had  been  given  (12)* 
it  was  enacted  by  stat.  45  6.  3.  c.  194.  s.  1.  that,  "  when 
"  any  summons,  or  original  bill  and  summons,  shall  be  sued 
"  out  against  any  person,  deemed  a  merchant,  banker,  bro- 
"  ker,  factor,  scrivener,  or  trader,  within  the  description  of 
the  acts  relating  to  bankrupts,  having  privilege  of  par- 
liament, and  such  affidavit  of  the  debt  duly  made  .and 
"  filed,  as  in  the  act  of  the  4th  G.  3.  c.  S3,  mentioned,  and 
such  merchant,  &c.  shall  enter  into  such  bonds  as  in  the 
said  act  mentioned,  to  pay  such  sum  as  shall  be  recovered 
in  such  action,  together  with  such  costs  as  shall  be 
4*  given  in  the  same ;  every  such  merchant,  &c.  shall  also, 
44  within  two  months  after  personal  service  of  such  sum* 
44  mons,  cause  an  appearance  to  be  entered  to  such  action 
in  the  proper  court  in  which  the  same  shall  have  been 
brought,  and  on  default  thereof  he  shall  be  adjudged 
bankrupt  from  the  time  of  the  service  of  such  summons': 
and  any  creditor  may  sue  out  a  commission  against  any 
**  such  person,  and  proceed  therein  in  like  manner  as  against 
•*  other  bankrupts."  And  by  the  third  section,  after  re- 
citing, that  the  proceeding  by  distringas  was  extremely 
dilatory  and  expensive,  it  is  enacted,  that  "  when  any  sum- 
*'  mons,  or  original  bill  and  summons,  shall  be  sued  out 
"  against  any  person  having  privilege  of  parliament,  and  no 
•'such  affidavit  shalK  be  made  and  tiled  as  in  the  said  act  of 
"  the  4th  6.  3.  c.  33.  and  hereinbefore  is  mentioned,  if  the 


(12)  The  inconveniences  which  resulted  from  the  imperfect  pro^ 
vision  of  the  stat.  4  G.  3.  c.  33.  are  fully  set  forth  in  a  letter,  signed 
AJfrqd,  Cobbett's  Political  Register,  vol.  viii,  p.  36*. 
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'*  defendant  shall  not  appear  at  tto  return  of  the  sutfefnon*, 
44  or  within  twenty-eight  days  after  such  return,  in  every 
#<  such  case  it  shall  be  lawful  for  the  plaintiff,  upon  affidavit 
**  being  made  and  filed  in  the  proper  court  of  the  personal 
m  service  of  such  summons  (which  affidavit  shall  be  filed 
**  gratis)  to  enter  an  appearance  or  appearances  for  the  de* 
**  fen  clan  t,  and  to  proceed  thereon  as  it  sueh  defendant  dad 
**  entered  his  appearance." 

The  remaining  sections  of  thir  statute  provide  for  com- 
pelling an  appearance  in  courts  of  equity,  under  similar.cir* 
cumstances. 

1.  "  Departing  the  Realm." 

Since  the  decision  in  Robertson  v.  Liddell*,  in  which  the 
construction  laid  down  in  Fowler  v.  Padget,T  T.  R.  &09. 
was  over-ruled,  merely  departing  the  realm,  although  it  is 
not  proved  that  any  creditor  was  thereby  defeated  of  delayed 
in  the  recovery  of  his  debt,  if  such  departure  was  with  an 
intention  so  to  defeat  or  delay  them,  will  constitute  an  act 

of  bankruptcy  (13). 

•* 

j»  0  East,  4S7.   See  also  1  Taw*.  976.  •  ' 


(IS)  la  the  case  of  Wosdiet*,  a  mercer  on  Ludgate  SHI,  against 
whom  his  going  beyond  sea  being  given  in  evidences  it  was  is* 
aisted,  that  shewing  quo  mtimo  be  went  abroad,  (viz.  on  account 
of  having  killed  his  wife)  this  could  not  be  construed  an  act  of 
bankruptcy ;  but  it  appearing  that  his  creditors  were  thereby  is 
fact  prevented  from  recovering  their  debts,  Reeves  C.  J.  held,  that 
jthis  was  an  act  of  bankruptcy ;  but  if  this  fact  had  not  appeared* 
it  would  have  been  otherwise. 

So  in  Raikesand  others  assignees  of  Hervey  v.  Poreatit,  which 
was  an  action  for  money  bad  and  received,  it  appeared  that  Hervey 
had  left  England  with  a  young  woman,  who  had  refused  to  live 
with  him  as  a  mistress,  unless  He  took  her  abroad.  The  defendant, 
a  relation  of  the  young  woman  and  a  creditor  of  Hervey,  followed 
him  to  Holland,  and  there  obtained  from  htm  a  bill,  for  the  amaunt 
of  which  this  action  was  brought.  Bullet  J.  said,  that  if  it  were 
necessary  to  say,  whether  the  bankrupt  left  the  kingdom  with  an 
intention  to  delay  his  creditors,  he  thought  no  great  doubt  could  be 
entertained  ;  hut  that  point  it  was  unnecessary  to  decide,  for  it  had 
been  settled  in  Woodier'*  case,  that  if  a  man  went  abroad,  though 
not  with  the  intention  to  delay  his  creditors,  and  in  (act  they  were 
delayed,  it  was  an  act  of  bankruptcy ;  and  he  added,  that  be  did 

•  Woodier'*  case,  Bnll.  N.  P.  39.    f  Raikes  v.  Forean,  Co.  B.L.  5th  edit.  p. 73. 
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B.  and  C.  baying  been  partners  in  tnM  in  London,  un- 
der the  firm  of  B.  and  C.r  upon  a  dissolution  of  this  partner* 
ship  agreed  that  C.  should,  from  that  time,  curry  on  trade 
in  London  on  bis  sole  account,  and  that  B.  should  establish 
and  conduct  a  house  of  trade  in  Dublin,  under  the  firm  of 
B,  and  C,  in  the  profits  of  whjch  C.  should  equally  partici- 

eite;  that  all  goods  ordered  by  B.  to  be  purchased  by  C.  in 
nglaftd,  and  sent  by  him  for  tne  use  of  B.  andC,  to  be  sold 
in  Dublin,  should  be  charged  by.  C.  to  the  firm  at  prime  cost 
only.  It  did  not  appear  that  the  creditors  in  general  were 
apprized  of  this  alteration.  B.  having  come  over  to  Loudon 
for  the  purpose  of  making  some  arrangements  with  his  cre- 
ditors, was  informed,  a  tew  days  before  the  time  which  he 
had  fixed  for  a  meeting  with  them,  that  J.  S.  was  about  to 
arrest  him  on  the  following  day.  J.  S.  had  furnished  to  the 
order  of  C,  goods,  which  had  been  sent  to  B.  and  C  for  sale, 
J.  S.  knowing,  when  he  -accepted  the  order  that  they  were 
destined  for  B.  and  C,  and  having  credited  them  in  his 
books.  C.  sent  the  goods  to  B.  and  C.  without  charging  any 
profit  on  tfcem.  B.  in  consequence  of  the  intimation,  imme- 
diately returned  to  Dublin,  to  avoid  being  arrested.  Dur- 
ing the  whole  of  his  residence  in  Dublin,  he  had  continued 
to  keep  bis  former  house  in  London ;  his  name  was  on  the 
door,  and  his  wife  and  family  had  continually  resided  in  it. 
The  court  adjudged  that  there  was  a  debt  due  from  Bu  to 
J.  S.;  because  (he  goods  were  furnished  on  the  joint  account, 

q  WiUuuaw  v.  Nuan,  l  T*uat.  070. 


know  that  Weodier's  ease  bad  ever  been  over-ruled.  Ids  sub- 
sequeot  case  of  Vernon  v.  Haobey^,  Louden  Sittings  after  T.  9ff 
Geo.  3  BmUer  J.  expressed  the  saate  epinio*,  obfterviag  that  the 
point  bad  not  beeu  before  the  oouct  siace  Woodier's  case,  but  that 
case  had  always  been  considered  and  acted  upon  as  good  law. 

These  decisions  at  NUi  Prius  clearly  establish  a  different  rale  of 
construction  from  that  laid  down  in  the  text  of  this  work,  and 
that  the  mere  fact  of  departing  the  realm,  if  a  creditor  is  thereby 
actually  delayed  is  sufficient  to  constitute  an  act  of  bankruptcy, 
although  the  debtor  had  not  any  snch  intention  ;  but  as  was  truly 
observed  by  Lawrence  J.  in  Fowler  v.  Padget,  7  T.  R.  510. 
%t  These  cases  might  have  received  the  same  determination,  though 
on  a  different  ground;  for  though  it  was  not  the  immediate  object 
of  the  parties  to  delay  their  creditors  by  going  abroad,  yet  as  that 
must  be  the  necessary  oonsequence  of  such  an  act,  it  would  be 
'evidence  of  their  intending  to  delay  or  defeat  their  creditors. M 

I  Vernon  v.  Hankey,  Co.  B.  L.  5th  edit.  p.  ps. 
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todthftt-B.  hid  committed  an  act  of  bankruptcy  fay  deptft* 
iug  t)ie  realm  with  an  intent  to  delay  a  creditor* 


2.  "  Beginning  to  keep  House" 

The  observation  which  baa  been  made  on  the  act  of  da* 
parting  the  realm  may  be  repeated  here,  viz.  that  the  be* 
ginning  to  Veep  bouse  with  intent  to  delay  creditors,  will 
constitute  an  act  of  bankruptcy,  although  it  is  not  proved 
that  a  creditor  was  in  fact  delayed.  The  intention  to  delay 
creditors  must  be  found,  in  order  to  complete  the  act  of 
bankruptcy,  but  the  time  during  which  the  debtor  baa  kept 
bouse  is  immaterial,  whether  it  be  an  hour  or  a  day'. 

The  usual  evidence  of  this  act  is  a  denial  to  a  creditor/ 
who  calls  for  money  (14). 

lu  Dickinson  v.  Foord,  Barnes  100.  it  was  bolden,  that 
keeping  house  with  intent  to  delay  creditors,  without  an 
actual  denial,  was  sufficient;  but  in  Garret  v.  Moule,  5  T. 
R.  676.  a  different  rule  was  laid  down,  vis.  that  there  must 

r  Agreed  in  Heytor  v.  Hall,  Palmer,  395. 

(14)  "  A  denial  by  order  of  a  trader  to  a  creditor,  is  not  of  itself 
an  act  of  bankruptcy*  bat  only  evidence  of  it,  and  therefore  to  be 
explained*  If  a  man  its  sick,  or  if  a  man  lives  three  dayfs  in  boa" 
new,  and  the  rest  of  the  week  in  the  country,  this  explains  a  denial 
at  any  other  house  or  lodging  at  any  other  part  of  the  town,  saying* 
"  Go  to  the  shop."  On  the  other  hand,  it  is  not  necessary,  in  order 
to  constitute  a  denial  an  act  of  bankruptcy,  that  the  bankrupt 
should  have  given  orders  to  deny  any  particular  person  by  nam*: 
if  he  gives  orders  to  be  denied  to  evert/  body*  it  includes  creditor*, 
and  10  a  keeping  the  house  within  the  meaning  of  the  statute, 
Per  Lord  Mansfield  C.  J.  in  Round  v.  Hope  and  Byde,  Co.  B.  {* 
5th  edit.  p.  94.  "Although  an  authorised  denial  to  a  creditor^* 
quiring  to  see  his  debtor,  is  the  most  usual  and  familiar  evidence 
of  beginning  to  keep  house  within  the  meaning  of  the  statute,  it. if 
not  tpe  only  evidence  by  which  this  may  be  proved.  If  a  tiad? 
has  no  servant,  the  act  cannot  be  evinced  through  such  a  median* 
In  that  case,  if  he  shuts  himself  up  in  his  house,  debarring  all 
access  to  it,  whereby  his  creditors  are  delayed,  an  act  of  bank* 
ruptcy  is  established,  by  proof  of  his  having  done  so.  And,  gtttf* 
rally,  if  a  trader  secludes  himself  in  his  house  to  avoid  the  foif 
importunity  of  his  creditors,  who  are  thus  deprived  of  the  means  (t 
communicating  with  him,  he  begins  to  keep  house  within  the  met* 
ing  of  the  legislature,  and  commits  an  act  of  bankruptcy."  r% 
Lord  Ellenborough  C.  J.  in  Dudley  v.  Vaughafc,  1 '  Camp. 
N.  P.  C.  87«. 
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-feftu  actual denial  ton  creditor,  with  interft  (15)  to  delay 
him;  and  Lord  Kenyon  C.  J<  said,  tbat  on  trials »in*c*8e*H>f 
this  kind,  the  question  had  always  been  asked,  whether  o* 
not  the  debtor  was  denied  to  the  creditor.  So,  in  Hawkes 
V.  Saunders,  Co.  B.  L.  5th  edit.  p.  79.  it  was  lioljen,  that  an 
order  to  be  denied,  without  an  actual  denial,  was  not  suf- 
ficient [16).    But  if  the  trader  gives  a  general  order  to  be 


M'  ■■    *  »— 


(15)  "The  denial  of  the  party  must  l>e  with  an-  intentto  delay 
creditors;  therefore  being;  denied  when  sick  in  bed,  i or  engaged, 
in  company,  will  not  be  an  act  of  bankruptcy;  and  Lee  C.  J.  in 
Field  v.  Bellamy,  H.  15  G.  2.  was  of  this  opinion,  where  the  de- 
nial was  by  agreement  in  order  to  take  out  a  commission.  •  *But  m1 
Bramley  v.  Mundee,  London  Sittings,  2d  June,  173fi>  Foster  J* 
held  it  sufficient  proof  of  ad  act  of  bankruptcy:  the.  fact  proved 
was,  that  the  party  (in  consequence  of  an  agreement  made  at  *• 
meeting  of  the  creditors  two  hours  before,  at  which  he  and  the 
plaintiff  were)  was  denied  to  the  plaintiffs  clerk,  who  was  sent  to 
demand  money :  tamen  qnare,  for  how  can  such  a  denial  be  said  to 
be  with  intentto  delay  the  creditor?  Probably  the  defendant  him- 
•self,  in  this  case,  had  concerted  or  been  privy  to  the. committing 
the  act  of  bankruptcy :  and  under  such  circumstances  a  denial  by 
agreement  has  tn  many  cases  heen  holden  to  be  sufficient  proof  of 
an  act  o£  bankruptcy.    For  where  a  person  has  been  assisting  in 
procuringsachact  of  bankruptcy  to  be  committed,  it  does  not  after* 
wards  lie  in  his  mouth,  nor  shall  he  be  permitted  to  say,  it  was 
fraudulent  or  ineffectual.     But  such  act  of  bankruptcy  will  be  of 
no  avail  against  persons  who  were  not  privy  to  .it/'    Bullet's  Nisi 
Prius,  39,  40.     See  also  Cawley  v.  Hopkins,  Co.  B.  L.  •♦  I  doubt. 
bow  far  an  act  of  bankruptcy  committed  by  consent  aud  agreement 
is  ralid,  with  respect  to  a  third  person  not  privy  to  such  agreement. 
Certainly  the  bankrupt  himself,  and  all  those  who  come  in  under 
the  commission,  are  concluded  to  say  any  thing  against  it.    But  the 
relation  of  a  commission  of  bankrupt  to  the  time  of  committing  the 
act,  though  useful  to  prevent  frauds,  is  sufficiently  hard  already 
Upon  private  persons;  and  ought  not  to  be  extended  farther.     An 
act  of  bankruptcy  in  the  eye  of  the  law  is  considered  as  a  crime ; 
bat  where  is  the  crime  of  denying  oneself  to  another  by  previous 
consent  and v  agreement?"    Per  Lord  Mansfield  C.  J.  in  Hooper 
n.  Smith,  1  BL  R.  44*.     In  Bamford  v.  Baron,  2  T.  R.  595.  n* 
this  opinion  of  Lord  Mansfield  was  recognized  by  the  court. 

In  a  case  where  it  appeared  that  the  creditor,  to  whom  the  de- 
nial was  supposed  to  have  been  given  by  the  plaintiffs  clerk,  had 
only  demanded  payment  of  a  debt,  but  had  not  a»ked  to  see  the 
plaintiff  personally,  and  that  the  clerk,  supposed  to  give  the  de- 
SJtaL  had  no  specific  directions  forgiving  it,  it  was  holden  .that 
fMfli  deniql  did  not  amount  to  an  act  of  bankruptcy.  Dudley  v. 
Vattg^an,  i  (Ja4»p.  N.  P.  G.  271.  •<  ■     *  * 

(16)  S.  P.  Per  Lee  C.  J.  in  Jackman  r.  Nightingale,  Bull,  tf . 
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denied  and  is  denied  to  a  creditor,  it  is  sufficient',  although 
the  object  of  the  trader  was  to  be  denied  to  another  creditor, 
and  not  to  the  person  who  called. 

The  denial  must  be  to  a  creditor  who  has  a  debt  due  to 
demand1;  a  denial  to  the  holder  of  a  security  payable  at.  a 
future  day  will  not  be  sufficient,  although  the  security  be 
.such  as  may  by  statute  7  Geo.  1.  c.  31.  §  1,  2.  be  proved  un- 
der the  commission. 

But  denial  to  the  holder  of  a  bill,  on  the  morning  of  the 
,  day  on  which  It  becomes  due,  is  sufficient. 

A.  being  in  bad  circumstances*  on  the  evening  of  the  7th 
of  January,  expressed  his  fears  to  his  clerk  that  be  should 
not  be  able  to  pay  a  bill  which  Would  become  payable  the 
next  day,  and  desired  him  to  oome  earlier  than  usual  the 
aext  morning,  and  be  in  the  way,  and  in  case  the  holder  of 
that  bill  should  inquire  for  him  to  deny  him.    The  holder 
of  the  bill  called  the  next  morning  before  nine  o'clock,  and 
presented  the  bill  for  payment,  when  the  clerk  said,  that  his 
master  was  not  at  home.    In  the  course  of  the  day  A*,  ap- 
peared in  public,  and  before  five  o'clock  in  the  evening  paid 
the  bill.    The  judge  directed  the  jury  to  find  for  the  plain- 
tiff, conceiving  that  the  act  of  baukruptcy  was  complete  by 
the  denial  of  a  creditor  with  intent  to  delay  him.    Several 
of  the  jury  suggested,  that,  by  the  practice  of  merchants,  the 
payer  of  a  bill  has  the  whole  of  the  day  on  which  it  because* 
due,  till  five  o'clock  to  pay  it  in.    However,  upon  the 
judge's  repeating  to  them  his  opinion,  the  jury  found  for 
the  plaintiff.    A  motion  was  made  for  a  new  trial*  on  the 
ground  suggested  by  the  jury,  and  a  question  was  raised, 
whether  the  bill  holder  could  be  considered  as  a  creditor 
till  after  the  expiration  of  the  time  which,  by  the  custom, 
the  payer  had  to  discharge  it  in;  and  it  was  contended  also, 
that  the  creditor  in  this  case,  supposing  him  to  be  one  then, 
could  not  be  said  to  have  been  delayed,  as  he  had  been  punc- 
tually, paid  in  due  time,  and  could  not  have  pretested  Che 
*  bill  till  after  five  o'clock.    But  the  court  approving  the  di- 
rection of  the  judge,  refused  to  grant  a  rule. 

•  Mucktow  v.  May,  l  Taunt.  479. ,  a  Co&ett  ▼.  Freemap,  a  T.  R.  59- 

t  Ex  parte  Levi,  7  Tin.  Abr.  61.  pi.  14. 


P.  4tK  and  that  therefore  it  was  necessary  to  pro**  tbet  ibe  pevaov 
denied  wjw  a  creditor.  Lord  Cuvudeu  C.  J.  heM,  that  b*i#ig  de- 
nied to  one  who  came  on  behalf  of  u  creditor  was  not  aufttuetit. 
Green's  B.  L«  d&    .  ..,«..'•. 
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S. M  Or  otherwise  absenting  himself  " . .  ,  ".':.., 

-  If  a  person,  who  has  not  *  constant  dwelfing,  abseftt  hitji- 
•elf  from  his  usual  abode*  witti  design  to  defraud  or  delay 
his  creditors,  he  shall  be  adjudged  a  bankrupt  (17). 

A  trader  having  a  counting  house7  jtheonfy  place  \h  which 
he  carried  on  business)  in  town,  and  a  dwelling  house  in  the 
country,  departed  from  his  counting  hotisey  to  whicfl  he 
never  afterwards  returned,  takiirg  his  books  with  him,  and 
slept  at  his  dwelling  house  a  few  nights,  after  which  be 
finally  quitted  that  also :  it  was  holden  that  the  trader,  hav- 
ing departed  from  his  counting  bouse  without  any  inten- 
tion of  returning,  began  to  absent  himself  from  the  time  of 
such  departure,  within  the  meaning  of  this  clause,  and 
thereby  committed  an  act  of  bankruptcyat  that  time., 

If  a  trader  leave  his  house  in  order  to  avoid  his  creditors*, 
it  will  bean  act  of  bankruptcy,  although  no  creditor  was 
thereby  delayed. 

See  Bateman  v.  Bailey,  post,  Sect.  IX,  Evidence.  an4 
Witnesses. 

4, 5.  Not  any  case  of  importance  on  these  two  membere 
of  this  section  in  the  statute* 

*  Coni.Dtg.  Bankrupt  (C.  l.)  z  Hammond  v.  Hindu,  5  Esp.  NV  ?. 

y  Jadtioe  v.  Dm  Cnmus,  i  Bos.  Ac  PnL       C.  139.  recognized  in  ftobertrfn  v- 

JN.R.SS4.  .  IaddeU,B.R.S.48G.3.9Es*M*7. 

(17)  On  the  98th  of  November,  Hall  rode  out  of  town  and  re* 
turned  in  the  evening,  before  which  a  bailiff  had  been  at  his  shop 
to  arrest  him* :  the  next  morning  he  sent  for  the  bailiff,  and  told 
him  he  went  out  in  order  to  get  the  term  of  the  plaintiff,  and  now 
the  return  of  the  writ  was  out,  if  they  would  take  out  a  new  writ  he 
would  give  bail,  which  was  done  accordingly,  and  this  was  holden 
to  be  an  act  of  bankruptcy  within  the  statute  I  Jac.  1 .  c.  15.  §  2.  > 

-  A*  being  greatly  indebted,  gave  orders  that  he  should  not  be 
denied  when  his  creditors  called  ;    several  creditors,  called  and  A. 

*4aw  them,  and  upon  their  asking  for  money  he  pretended  to  go 
oat  to  get  it,  and  left  his  house  under  that  pretence,  but  did  not 
return  in  the  course  of  the  evening.  It  was  proved  that  during  his 
absence  he  went  either  to  the  billiard  table  or  a  tavern.  Lord 
lEenyon  C.  J.  was  of  opinion  that  these  were  acts  of  bankruptcy* 
as  absenting  himself  for  the  purpose  of  delaying  hi*  creditors* 
Biggs  v.  Spoooer,  2  Esp.  N.  P.  C.  651. 

*  Bfaylin  sad  anotbtr  v.  Eyloe,  London  Sittings,  Coram.  RcymaaA  £,  J. 
•tr.  S09. 
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6."  Or  yield  himself  to  prison." 

B.  was  arrested  for  $8t*,  and  though  he  had  money  auf- 
ficient  to  pay  the  debt,  yet  cIiobc  rather  to  go  to  prison,  in 
order,  as  he  declared,  to  force  his  creditors  to  come  to  a 
composition.  Lord  Talbot  C.  held  this  an>  act  of  bank* 
ruptcy,  but  observed,  that  if  there  had  not- been  an  intention 
to  delay  creditors,  yielding  himself  to  prison  would  not  con* 
stitute  an  act  of  bank  ruptcy. 


* 

7.  "  0/  wiUiMgty  or  fraudulently  procure  himself  to  he  ar- 
rested, or  his  goods,  money,  or  chattels,  to  be  attach td  or  se- 
questered" 

It  was  said  by  Lord  Mansfield  C  J.  in  Claney  v*  Hartley, 
Cow  p.  4£&  that  the  word  "  attachment,"  being  coupled 
with  "arrests  and  sequestrations,0  (18)  shewed  that  the 
legislature  meant  that  sort  of  attachment  by  which  suits  are 
commenced,  and  that  they  plainly  had  in  riew  the  customs 
of  London,  and  other  towns,  where  that  specjes  of  process 
ia  made  use  of.  .  Hence  where  a  person  executes  a  bond 
and  warrant  of  attorney  to  confess  judgment,  either  for  a 
houfrfde  debt*,  or  for  a  larger  sum  than  is  really  due%  and 
judgment  is  entered  up  accordingly ,  and  the  debtor's  good* 
taken  in  execution,  such  execution  is  not  an  "  attachment," 
and  consequently  is  not  an  act  of  bankruptcy,  within  the 
meaning  ot  this  clause. 


8. "  Or  depart  from  his  dwelling  house*"    . 

To  constitute  this  an  act  of  bankruptcy,  the  intention  of 
the  debtor  to  delay  his  creditor  by  departing  from  his 

Ex  parte  Barton,  7  Vin.  Abr.  Tit.    b  Human  v.  Spottwwood,  Co.  1*.  L. 
• '  Grot,  and  Bank.  61,  <fr.  pi.  is.  5t»  edit.  p.  100. 

c  Ciavey  y.  Hayley^owp.  497. 


'    !'' 


'  '(!*)  A  Mqaestration  in  London  is  a  method  of  proceeding  in  an 
atftlon  of  d*ht,  where  the  party  cannot  be  found;  in#hicb  case, 
tffwwtht  itfriskft'  being  entered^  the  oficetgoes  to  the  warehouse 
of  the  dfefcgttaat  where  the  *Mi»  arc,  and  fixes  a  (indite*  on  tlie 
dotty  and  If  the  defendant  does  not  pnt  in  bail  in  time,  judgment 
is^eft<afafak**iiii»^tft^  '   *>4 
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dwelling  house,  is  sufficient'  (Id).  But  if  the  departure  be 
not  accompanied  with  such  intent*  it  .is  not  an  act  of  bank- 
ruptcy. Whether  the  departing  from  the  dwelling  house  be 
accompanied  with  an  intent  to  delay  a  creditor  ia  a  .question 
of  fact  for  the  jury  to  decide  upon  all  the  circumstances,*  * 

i  •  f  * 

9. "  Or  cause  to  be  made  any  fraudulent  grant  or  cotihetyhrice 
of  his  lands,  tenements,  godds,  or  chattils." 

If  a  trader,  in  contemplation  of  bankruptcy,  in  order  (6 
pay  even  a  just  and  bond  fide  creditor,  or  one  who  by  pos- 
sibility may  become  a  creditor  (viz.  a  suretyr)  assigns  by 
deed  all*,  or  even  a  part  (20)  of  his  effects  to  such  creditor, 
-the  deed  is  fraudulent,  and  consequently  an  act  of  bank- 

d  Hammond  v.  Hincks,  5  Esp.  N.  P.  e  Aldridge  v.  Ireland,  B.  R.  £.  84  G.  3 
C.  139.  Robertson  v.  Liddell,  9  East,  .  cited  in  Williams  ▼.  Nunn,  1  Taunt 
4*7:  in  whictr  Barnard  v.Vaugfaao,        97s. 

a  T.  K.  149.  and  Fowler  r.  Padget,    f  Hasseb  v.  Simpson,  Qeajs;.  SS;  a.  • "  ■ 
7T.  R.  509.  as. to  constrains;  the    %  Worseley  v,  Demattos,  1  Burr.  467, 

Lute  "and,"        Wilson  v.  I)ay?S  Burr.  8*7. 


word  "  or**  in  this  statute 
were  overruled.  • 


^■■».  ■    ..  i.     ■■■    ■i.h'i      pi  lit    ■«<»■ 


...  *  » 

(19]  *'  If  a  trader  leave  his  house,-  circumstances  tnaylihew  that 
it  was  not  for  the  purpose  of  absconding. *  Per  Lord' Mansfiefd 
C.  J.  in  Wonetey  v.  Dlemattos,  I  Btfrr/  467.  In  Ltngdod  v. 
Eade,  I  Atk.  190.  Willes  C.  J.  was  of  opinion,  that  a  person's 
absconding  to  avoid:  an  attachment  upon  to  award  for  the  non- 
delivery of  goods  pursuant  to  the  award,  was  not  an  act  of  bank- 
xoptcy;  because  it  was  not  within  the  words  of  the  statute, 
which  makes  it  an  act  of  bankruptcy  in  a  person  to  depart  from 
his  dwelling  house  in  order  to  avoid  the  payment  of  a  just  debt 
only,  aud  not  the  delivery  of  goods  [pursuant  to  an  award],  for 
that  is  a  dbty  only.  Lord  Hardwicke  Chr.  declared  that  he 
thought  the  distinction  taken  by  Willes,  between  absconding  to 
avoid  a  debt  and  absconding  to  avoid  a  duty,  a  sound  distinction, 
and  well  warranted  by  the  words  of  the  statute, 

(20)  It  may  be  proper  hare  to  take  notice  of  the  case  of 
Hooper  y.  Smith,  1  Bl.  Rep.  44$.  where  Lord  Mansfield  C.  J. 
took  a  distinction  between.,  a  conveyance  executed  by  -a  taader  of 
all  bis  effects,  and  a  conveyance  of  part  of  his  effects,  aud  relied 
on  the  cases  of  Cock  v.  Good  fellow,  10  Mod.  489-  and  Small  v. 
Oudley,  t  P.  Wms.  497-  as  establishing  this  proposition,  viz.  that 
a  tracer  might  .give,  a  preference  to  one  crejito^by  0«sianfQ»i  to 
him  *  part  only  of  hip  goods  fox  the  payment  of  pan  0/  w  debfe* 
]t  must  be  observed  however,  that  this.  opinion,,  delivered  t^T  Lard 
Maas6eid.at  Ti\s\  Pri us, t can  barely  be  caasidejred  aa.tu.  fiulRoiitjv 
First,  because  it  is  at  variance,  with  the  sentimt)nts>e«prc*aed  bf 
bis  lordship  on  the  same  point,  [a  delivering  the  judgftktot  fif,  MsV 
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.ruptcy  within  tbeineatring  of  this  clause*.    Andtbetsme 
.  rule  holds  if  the  alignment  be  to  some  creditors,  but  m 
total  exclusion  of  others*    If  alt.  the  creditors  do  not  coo- 
cur,  the  deed  is  fraudulent  and  an  act  of  bankruptcy1. 

Hence  where  a  conveyance  by  deed  was  made  by  A.  h 
traded,  of  all  his  effects,  as  a  security  to  B.,  who  had  agreed 
to  become  A's,  banker,  and  to  answer  his  drafts;  for  the 
purpose  of  enabling  him  to  carry  on  his  trade,  subject  to  a 
defeasance  on  his  paying  such  sums  as  B.  might  advance, 
with  a  covenant  that  on  failure  in  the  performance  of  the 
1  conditions,  B.  should  take  possession  of  the  effects ;  the  con* 
veyance  was  balden  to  be  fraudulent,  and  an  act  of  bank- 
ruptcy, although  the  transaction,  as  between  the  parties, 
was  fair  and  for  a  good  and  valuable  consideration :  1st,  on 

h  Ex    parte    Foord,  cited  by   Lord        H.  7  Geo.  3.  Bull.  N.  P.  40. 
MansfteH  in  1  Burr.  477.  Kettle  t.    i  Eckhardt  v.  Wilton,  IT.R  140. 
Hammond,  Middlesex  Sittings  after    k  Worseley  v,  Demattat,  1  Bare.  467. 

court  in  Worseley  v.  Demattos,  1  Burr.  478.  The  words  of  which 
report  are  these,  "  It  has  been  argued,  that  after  a  resolution  taken 
by  a  trader  to  commit  an  act  of  bankruptcy,  the  trader  so  resolving 
to  become  bankrupt,  might  lawfully  prefer  a  just  creditor,  by  coii- 
veying  part  of  his  effects  to  satisfy  that  creditor's  debt.  It  is 
pot  necessary  to  determine  that  question  in  this  cause,  for  here 
the  conveyance  is. of  all9  and  therefore  I  will  only  say  that  no  such 
preposition  is  yet  established,  much  Less  in  the  extent  whereto  it  has 
peen  urged."  From  the  language  of  this  report  then  it  maybe 
collected  that  the  impression  on  Lord  Mansfield's  mind  at  that 
time  was,  that  the  same  point,  which  in  Hooper  v.  Smith  he  consi- 
dered as  settled,  was  not  then  established ;  and  it  is  clear  that  the 
cases  of  Cock  v.  Goodfellow,  and  Small  ?.  Oudley,  (which  are  the 
only  cases  mentioned  by  Lord  Mansfield  in  Hooper  v.  Smith,) 
were  fully  within  his  contemplation  when  be  delivered  the  opinion 
of  the  court  in  Worseley  v.  Demattos,  because  he  has  there  stated 
those  cases  at  great  length* 

2dly,  If  this  point  was  not  decided  hi  Cock  v.  Goodfellow,  and 
Small  v.  Oudley ?  it  can  hardly  be  considered  as  having  been  esta- 
blished in  Hooper  v.  Smith,  because,  independently  of  that  being 
-a  nisi  prius  decision,  there  was  another  point  made  ja  the  case,  viz. 
whether  there  was  not  a  concerted  act  of  bankruptcy;  and -it  is 
not  quite  clear  from  the  report  on  which  of  these  two  points  Lord 
Mansfield  ultimately  decided  the  ease. 

3dly,  The  opinion  of  Lord  Mansfield  in  Hooper  v.  Smith  U 
•  contradicted  by  subsequent  decisions, 'viz.  Devon  v.  Watts,  B. 
JLr  Dong.  &5-  and  Linton  v.  Bartlet,  C.  B.  3  Wils.  47.  of  wbieh 
last  «ase,  though  Lord  Mansfield  said,  in  Rust  v.  Cooper,  Cowp. 
£&S*  6S8.  that  it  went  further  than  any  former  case,  yet  he  adds, 
that  it  wa*;w*n*nd  fatty  considered. 
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the  ground  of  A's  remaining  in  possession  {£t)  after  the 
execution  of  the  deed,  and  thereby  obtaining  a  false  credit; 
and  8dly»  on  the  ground  of  an  undue  preference  having  been 
given  by  the  deed  to  B.  contrary  to  the  spirit  of  the  bank- 
rupt laws,  which  anxiously  provide  fbran  equal  distribution 
of  the  estate  of  the  bankrupt  among  all  his  creditors  (22). 

So,  where  a  trader,  being  in  distressed  circumstances1,  ex- 
ecuted a  deed  of  assignment  of  all  bis  estate  to  one  of  his 
creditors,  purporting  to  be  a  security  for  au  unliquidated 
sum,  without  delivering  any  kind  of  possession,  except  giv- 
ing a  letter  of  attorney  to  his  own  clerk  (who  had  before 
this  transaction  managed  his  affairs,)  to  collect  debts,  &c. 
the  assignment  was  bolden  fraudulent  on  the  ground  of  un- 
due preference,  and  there  not  being  any  alteration  of  pos- 
session (S3). 

A  trader  finding  his  circumstances  on  the  decline*,  exe- 
cuted at  midnight  a  bill  of  sale  of  all  his  goods  (with  the 
exception  of  a  few  articles  to  the  amount  of  about  100/.)  to 
some  favourite  creditors,  in  trust  to  pay  them  their  full 
debts,  leaving  other  debts  to  the  amount  of  900/.  unprovided 
for,  and  absconded  the  next  morning;  the  deed  was  holden 
fraudulent,  for  the  interest  which  was  excepted  in  the  as- 
signment -was  too  minute  to  make  a  difference. 

It  is  to  be  observed,  that  the  circumstance  of  the  trader  * 
being  at  the  time  of  the  conveyance  under  arrest  at  the  suit 
of  the  creditor,  to  whom  the  conveyance  is  made,  will  not 
vary  the  case*. 

lnac$se  where  a  trader  being  in  insolvent  circumstances** 

1  Wilton  t.  Day,  9  Burr.  a*?.  .    n  Newton  v.  ChaoHer,  ^  East,  13*. 

n  Cowiptott  v.  Bedford,  i  Bl.  R.  362,    o.  Liotou  v.  Barftet,  3  Wile.  47. 

Loodon  Sitting*  after  U.  T,   1769. 

Lord  Mansfield  C.  J. 


■^»^i    »»»■■  ■  ■  11     mw  ■    ■n—»  1    ■    -»«^—«»«^— ^wsf^^^^. 


(£J)  The  circumstance  of  the  assignee  of  the  effects  not  taking 
possession  is  only  evidence  of  fraud,  and  consequently  may  be  eft* 
plained.    Per  Lord  Mansfield  C.  J.,  1  Burr.  484, 

-  (82)  The  principle  of  all  the  cases  is,  that  if  the  conveyance  to 
a  particular  creditor  neceesarily  prevents  the  property  of  the  trader 
from  being  distributed  as  the  law  requires  in  eases  6f  bankruptcy, 
that  is  itself  an  act  of  bankruptcy.  Per  Le  Blanc  J,  in  Newton  v. 
Chantler,  1  East,  145, 

(23)  It  is  observable  that  in  this  aad  in  the  preoeding  case  the 
deed  was  valid  as  between  the  parties,  which  circouwtapcc  was  ad- 
verted to  by  Lord  Mansfield  in  Wilson  v.  Day,  Where  he  said, 
that  it  was  not  necessary,  that  the  deed  shoald  be  fraudulent  asJfe* 
tween  the  parties ;  it  was  sufficient,  if  it  was  »fmusUo»tihecredi 
tors  generally, 


'«    ^ 


' 


1S4  BANKRUPT. 

in  cooaiderat  km  of  a-  loan  of  1 10/.  without  interest,  assigned 
ont-thirdpari  of  all  his  effects  to  thd  lender,  who  was  hir 
brother*  and  within  two  days  after  the  execution  of  the 
dee*},  the  trader  absconded ;  it  was  ho  Id  en,  that  the  bill  of 
sale  was  fraudulent;  on  the  grexmd  of  its  being  made  in  eon* 
temptation  of  bankruptcy,  and  its  being  partial  and  unjust 
to  other  creditors. 

So  where  a  trader,  in  insolvent  circumstances',  baring 
an  act  of  bankruptcy  in  contemplation,  and  being  threat* 
eoed  with  an  attachment  for  non-payment  of  money  under  a 
decree  of  the  Court  of  Chancery,  voluntarily  by  deed  as- 
signed a  lease,  part  of  his  estate,  to  three  of  his  creditors, 
(one  of  whom  had  lent  him  money,  and  the  other  had  in- 
dorsed notes  for  him,)  as  a  security  for  the  payment  of  these 
debts,  and  then  in  trust  tor  himself;  the  deed  was  holden  an 
act  of  bankruptcy,  1st,  As  a  fraud  upon  the  creditor  under 
the  decree,  who  might  have  claimed  the  benefit  of  the  lease, 
notwithstanding  the  assignment  was  for  a  valuable  consi- 
deration, oil  the  authority  of  Twyne^  case;  and  Sndly,  As 
being  a  voluntary  preference  contrary  to  the  general  policy 
of  the  bankrupt  laws. 

Where  a  trader,  being  arrested  for  debt  by  one  creditor*, 
executed  a  bill  of  sale  to  another  creditor  (who  had  been 
induced  to  give  a  bond  for  his  appearance  at  the  return  of 
the  writ)  of  all  his  effects,  for  the  purpose  of  paying,  in  the 
first  instance,  the  debts  due  to  both  the  creditors,  and  after* 
wards  the  overplus,  if  any,  to  himself;  and  the  creditor,  to 
whom  the  bill  of  sale  was  executed,  took  possession  of  the 
effects  the  day  after  the  execution  of  the  deed,  on  which  day 
the  trader  committed  an  act  of  bankruptcy  by  keeping 
house :  it  was  holden,  that  the  execution  of  the  bill  of  sale 
was  an  act  of  bankruptcy. 

A  trader,  knowing  himself  to  be  in  insolvent  circum- 
stanch,  ami  being  under  arrest  in  execution  at  the  suit  of 
•  creditor,  executed  a  bill  of  sale  of  all  his  goods  to  the 
vitditor,  for  the  purpose  of  paying  his  debt,  with  a  reser- 
vation of  the  surplus  to  himself;  it  was  holden  that  this 
assignment,  although  executed  under  the  compulsion  of  ao 
WY«t  was  fraudulent,  and  an  act  of  bankruptcy;  the'  ne^ 
cv***i\v  consequence  of  the  deed  being  to  prevent  the  bank- 
rupt ttain  carrying  on  trade,  and  thereby  operating  as  an 
ayuvv  to  the  other  creditors. 

»  ty****  *  Wstts,  Doug.  S3.  report  wis  questioned  in  Hssset*  ▼? 

*  ttkfefc*  v.  Katie,  Dosff.  99«-    See  Simpson,  Doug,  qi,  92.  n. 

**>  U«  v>  Skinner,  aBI.  R.  996.  r  Newton  ▼.  Chantler,  B.  R;  H(.  & 

%**fc  •  wot  Inserted,  because  the  G.  3.  7  East,  13*. 


BANKRUWV  '  18* 

*  It  must  be  observed,  that  it  isrnofc  competent  to  *b£  'par*, 
sons  who  have  signed  the  fraudulent  deed',  andarepriviea 
to  the  transaction,  to  set  it  up  as  an  act  of  bankruptcy.  Bill: 
where  a  commission  of  bankruptcy  was  sued  out  on  4  fraudu- 
lent deed,  upon  the  petition  of  a  creditor  who  had  not 
concurred  in  such  deed,  but  who  was  chosen  assignee;  toge- 
ther with  other  creditors  who  had  concurred  and  werte  privy 
to  the  fraud1;  it  was  holden,  that  it  was  not  any  objection 
to  an  action  brought  by  them  as  assignees  for  the  recovery 
of  part  of  the  bankrupt's  estate,  that  some  of  the  assignees 
had  concurred  in  the  fraudulent  deed,  the  petitioning  credi- 
tor not  having  so  concurred. 

A.  having  contracted  with  a  canal  company  to  build 
works  on  the  canal0,  as  their  engineer,  purchased,  with 
money  advanced  by  the  company,  timber  and  other  articles 
for  that  purpose,,  which  were  deposited  on  the  premises  of 
the  company.  Being  considerably  indebted,  he  borrowed 
of  the  company  a  further  sum  of  money  to  pay  his  creditors 
the  full  amount  of  their  debts,  and  as  a  security  executed  a 
bill  of  sale  of  his  effects,  which  were  then  lying  on  the  pre- 
mises of  the  company,  and  delivered  them  by  the  delivery  of 
a  copper  halfpenny.  It  was  insisted,  that  the  bill  of  sale 
was  fraudulent,  because  the  possession  remained  to  all  ap- 

Kearances  the  same  after  as  before  the  conveyance,  and  the 
ankrupt  contiuued  to  gain  a  false  credit  as  the  owner  of 
the  goods ;  but  the  court  held,  that  possession  of  the  goods 
having  been  delivered  to  the  company  at  the  time  of  the 
execution  of  the  bill  of  sale,  as  far  as  possession  under  these 
circumstances  could  be  given,  the  deed  was  not  fraudulent. 

i 

A  surrender  of  a  copyhold  estate  to  a  creditor1,  for  the 

Eur  pose  of  giving  an  undue  preference,  is  not  an  act  of 
ankruptcy,  because  the  conveyance  necessary  to  consti- 
tute an  act  of  bankruptcy  must  be  such  as  would  defeat  or 
delay  creditors  at  law,  and  the  copyhold  not  being  liable 
either  to  a  ji./a.  or  elegit^  a  creditor  could  not  have  obtained 
possession  of  it,  if  it  had  not  been  surrendered. 

It  has  not  as  yet  been  decided  that,  where  the  conveyance 
bv  the  trader  of  his  effects  is  not  by  deed,  such  conveyance, 
though  fraudulent,  is  an  act  of  bankruptcy.  Indeed  it  has 
frequently  been  asserted  that  it  is  not;  by  Lord  Mansfield 
"C.  J.  and  Aston  J.  in  Martin  v.  Pewtress,  4  Burr.  Q478. 
9480.  £489.  and  in  Rust  v.  Cooper,  Cowp.  633. 635.    But 

•  Bamford  r.  Baron,  sT.  R.  594.  u.  u  Manton  v.  Moore,  y  T.  R.  6>.' 

t  mrt appetiden  v.  Borgera,  4  East's  R.  x  Ex  parte  Cockthott,  3  Bm.  Ch.  C. 

930.  Jackson  r.  Jrwjn,  3  Camp.  N.        509. 

T-C.40, 
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such  conveyances  though  it  does  not  amount  to  an  act  of 
bankruptcy,  will  be  void  by  reason  of  the  fraud.  The  leading 

Sips  on  the  subject  are,  Alderaon  v.  Temple,  4  Burr.  29S&. ; 
artinv.  Pew  tress,  4  Burr.  2477.;  Harman  v.  Fisher,  Cowp. 
il7*;  apd  Rust  v.  Cooper,  Cowp.  629.  See  also  Manton  v. 
loore,  7  T.  R.  71.  where  Lord  Kenyon  C.  J.  took  this  dis- 
tinction: A  conveyance  of  goods  without  deed  is  fraudu- 
lent, unless  possession  of  the  goods  be  given :  if  it  be  by 
deed,  it  is  fraudulent,  and  an  act  of  bankruptcy. 

B.  a  bookseller*,  in  September  1807,  applied  to  the  defen- 
dant, a  pawnbroker,  to  discount  three  bills  for  him,  which 
he  bad  drawn  upon  C*  and  D.  The  defendant  gave  him  cash 
for  them;  but  soon  after  becoming  suspicious  of  B.vs  credit, 
he  asked  him,  whether  they  were  not  accommodation  bills: 
B.  answered  that  they  were.  The  defendant  then  required 
some  security  to  be  put  into  his  hands,  in  case  the  bilk 
should  not  be  paid  when  they  became  due.  In  consequence 
of  this  application,  B.  at  different  times,  between  November 
and  February*  deposited  with.the  defendant  various  parcels 
of  books  to  the  value  of  about  300/.  for  the  purpose  of  being 
sold  for  his  benefit,  if  the  bills  should  not  be  duly  honoured 
by  the  acceptors.  These  books  were  chiefly  brought  by  B. 
in  a  hackney-coach  in  the  evening.  It  likewise  appeared 
that  he  had  compounded  with  bis  creditors  two  or  three 
years  before,  which  circumstance  must  have  been  known  to 
the  defendant  who  bad  lent  him  money  to  pay  the  stipu- 
lated composition.  B.  committed  an  act  of  bankruptcy  in 
the  beginning  of  March,  and  the  commission  was  sued  out 
against  him  on  the  17th  of  that  month  ;  the  bills  then  re- 
maining in  the  defendant's  hands  unsatisfied.  It  was  con- 
tended on  the  part  of  the  plaintiffs,  that  the  defendant  had 
unduly  obtained  possession  of  the  books  by  a  voluntary 
preference.  Lord  Ellenborough.  "  How  is  this  a  case  of 
voluntary  preference?  The  bankrupt  parted  with  the  books 
upon  the  defendant's  importunity.  The  bills  were  not  due, 
but  the  bankrupt  was  liable  upon  them,  and  the  defendant 
had  a  right  to  ask  for  farther  security.  The  defendant  had 
not  aright  of  action  when  the  books  were  deposited  with 
him;  but  the  bills  constituted  a  good  petitioning  creditor's 
debt,  and  might  have  afforded  him  the  means  of  compulsion. 
Strictly,  only  the  acts  of  a  trader  subsequent  to  his  bank- 
ruptcy are  void.  Precedent  acts  supposed  to  be  in  contem- 
plation of  bankruptcy  have  likewise  been  invalidated;  but 
this  is  an  excrescence  upon  the  bankrupt  laws.    The  cases. 

y  Crosby  v.  Crouch*  2  Camp.  N,  F.  C.  166.  11  East,  Q36, 
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« port  the  subject  have  gone  far  and  far  eriougH,  and  I  am 
not  disposed  to  give  them  any  extension.  If  the  debt  had 
been  due  here,  the  preference  certainly  would  not  have  been 
fraudulent  It  wants  voluntariness  in  which  the  fraud  con- 
sists. The  consideration  upon  which  a  payment  made  to 
an  importunate  creditor  of  a  debt  actually  due  has  been 
allowed  to  be  valid,  has  not  been  that  he  might  resort  to  a 
suit  to  enforce  payment,  but  that  his  demand  repels  the 
presumption  that  the  bankrupt  upon  the  eve  of  bankruptcy 
made  a  distinction  among  his  creditors,  and  spontaneously 
favoured  one  of  them  to  the  prejudice  of  the  rest.  A  de- 
mand of  further  security  for  a  debt  not  yet  due  has  the  same 
effect;  and  in  neither  case  is  there  any  fraud  upon  the 
bankrupt  laws,  on  which  ground  alone  transactions  previous 
to  bankruptcy  can  be  set  aside."  Plaintiffs  nonsuited.  On 
a  motion  to  set  aside  the  nonsuit  the  court  were  of  opinion 
that  the  delivery  of  the  goods  did  not  constitute  an  act  of 
voluntary  preference,  so  as  to  render  it  fraudulent  and  void : 
that  in  order  to  constitute  such  voluntary  preference,  two 
.things  must  concur;  1st.  that  the  delivery  should  be  volun- 
tary on  the  part  of  the  bankrupt;  and,  2ndly,  that  at  the 
time  of  such  delivery,  there  should  be  a  contemplation  of 
bankruptcy.  In  the  present  case,  the  proposition  tor  giving 
farther  security  came  from  the  creditor  and  not  from  the 
bankrupt.  Hartshorn  v.  Slodden,  2  Bos.  &  Pul.  582.  was 
cited  as  in  point 

Having  stated  the  decisions  which  have  been  made  upon 
the  several  acts  of  bankruptcy  enumerated  in  the  13  Eliz. 
e.  7.  §  1.  and  1  Jac.  1.  c.  15.  §  2,  I  shall  proceed  to  the  consi- 
deration of  such  acts  as  are  mentioned  in  the  21  Jac.  1. 
c.  19.  §  2. 


JO.  "  Obtaining  either  by  himself 9  or  others  by  Ids  procure- 
"  ment,  any  protection  other  than  such  person  as  shall  be 
**  lawfully  protected  by  privilege  of  parliament** 

Granting  protections  has  fallen  into  disuse*.  According 
to  Blackstone,  the  last  instance  which  appears  on  our  books 
is,  a  protection  granted  by  King  William  in  1692*.  By  stat. 
7  Ann.  c.  12.  §  5.  traders  are  declared  not  to  be  entitled  to 
thg  protection  given  by  that  act  to  the  servants  of  ambas- 
sadors and  other  public  ministers.  t  , 

f  3  Bl.  Cemm.  289.  »  Ste  Barradalc  r.  1A.  Catts,  .3  Ley.  a*** 
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11.  ••  Exhibiting  to  the  king,  or  any  of  his  courts,  any  petition 
"  or  bill  against  his  creditors,  to  compel  them  to  accept  less 
"  than  their  just  debts,  or  to  procure  time. 

i 

These  bills  have  been  long  exploded*. 


K.  "  Or,  being  arrested  for  debt,  shall  after  his  arrest  lie  in 
prison  two  months  or  more,  upon  that  or  any  other  arrest 
or  detention  in  prison  for  debt,  shall  be  adjudged  a  bank- 
rupt from  the  time  of  the  first  arrest" 


The  day  on  which  the  arrest  is  made  is  to  be  included  in 
the  reckoning9;  according  to  the  rule,  that,  where  the  com- 
putation of  time  is  to  be  made  from  an  act  done,  as  in  this 
case  from  the  arrest  of  the  trader,  the  day  when  such  act  is 
done  is  to  be  included ;  and  the  months  are  lunar  months* 
But  if  there  is  not  a  continuing  imprisonment  from  the 
time  of  the  arrest,  then  the  intention  of  the  legislature  ap- 

Jiears  to  have  been  that  the  two  months  should  run  only 
rom  the  time  of  the  party's  going  to  prison,  and  not  from 
the  arrest.  Hence  where  a  trader  was  arrested  for  debt  on 
the  4th  of  November*,  but  allowed  to  go  at  large  until  the 
8th,  when  he  returned  into  custody,  and  being  afterwards 
moved  into  the  King's  Bench  prison,  lay  there  upwards  of 
two  months,  it  was  holden,  that  the  act  of  bankruptcy 
which  he  thus  committed,  had  reference  only  to  the  8th 
when  he  returned  into  custody,  and  not  to  the  4th  when 
the  original  arrest  took  place.  So  where  a  trader,  being 
arrested,  put  in  bail9,  and  afterwards  surrendered  in  dis* 
charge  of  his  bail,  and  continued  above  two  months  in 
prison,  it  was  holden,  that  he  was  a  bankrupt  only  from  the 
time  of  his  surrender,  not  from  the  time  of  his  arrest*  But 
where  sham  bail  was  put  in  before  a  judge*  as  a  means  to 
get  the  trader  turned  over  to  the  prison  of  the  court,  and  he. 
was  accordingly  surrendered  and  sent  there,  it  was  holden  , 
that  the  imprisonment  was  to  be  computed  from  the  arrest; 
there  being  an  unbroken  imprisonment  from  the  time  of  the 

b  Per  North  W.  Keeper  in  Aid.  Black-    d  Barnard  ▼.  Palmer,  1  Camj>..K.  P. 

wefTtcace,  I  Tern.  153.  C.  509. 

c  Qtmiagton  t.  Rawlins,  3  Eavf  ■  R.    e  Tribe  v.  Webber,  WUks,  46** 

407.  f  Roae  t.  Green,  l  Burr.  437*  *t*te4 

laore  fully  poet. 
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arrest,  and*  the  bailing  being  considered  as  a  mere  form  to 
turn  the  bankrupt  over  from  one  custody  to  another. 

Although  the  trader  is,  during  two  months,  in  a  pw* 
gressive  course  of  committing  an  act  of  bankruptcy8,  yet 
the  act  of  bankruptcy  is  not  complete  until  the  expiration 
of  the  two  months,  ahd  consequently  a  commission  cannot 
regularly  issue  until  that  time;  for,  in  order  to  obtain  it, 
.there  must  be  an  affidavit  that  the  party  has  committed  an 
act  of  bankruptcy.  The  property  of  the  bankrupt  vests  in 
the  assignees  by  relation  either  from  the  time  of  the  arrest* 
or  the  going  to  'prison,  as  the  case  may  be. 

13.  "  Or  being  arrested  for  the  sum  oflOOL  or  more  of  just 
44  debt,  .shall,  after  such  arrest,  escape  out  of  prison." 

■ 

A.  having  been  arrested  for  debt  in  Kent  on  the  31st  of 
March1,  was,  on  the  6th  of  May  following,  brought  up  by 
ail  habeas  corpus,  in' order  to  be  turned  over;  on  the  road  to 
t lie  judges'  chambers,  A.  was  permitted  to  call  at  an  house 
in  the  city  of  London,  and  was  carried  thence  to  a  judge's 
frbamber  to  be  bailed,  and  accordingly  was  bailed,  but  in- 
stantly there  surrendered  by  his  bail  in  discharge  of  them- 
selves, and  thereupon  committed  to  the  King's  Bench  prU 
son,  where  he  lay  above  two  months.  .It  was  adjudged, 
that  this  passing  through  another  county,  by  the  permission 
of  the  sheriff,  was  not  an  escape  within  the  meaning  of  this 
act- 


IV.  Of  Property  in  the  Possession  of  the  Bankrupt  a* 

reputed  Owner. 

Bhr  stat.  51  jAc.  \.  c.  10.  §  11.  reciting,  u  that  it  often  falls 
out  that  many  persons,  before  they  become  bankrupts,  con- 
vey their  gdods  to  other  men  upon  good  consideration,  yet 
•till  keep  the  same,  and  are  reputed  the  owners  ttrereof,  and 
dispose  of  the  ftarrte  as  their  own ;  it  is  enacted,  *  that  if  any 
••  jterion,  at  sfoch  time  as  he  shall  become  bankrupt,  shall, 
*'  by  the  consent  and  permission  of  the  true  owner  and  pro- 
**  prittarij,  hatre  in  his' possession,  order,  and  disposition,  any 
*•  goodt-or-'dhBttflls,  whereof  he  shall  be  reputed  owner,  and 

g  Gordon  r.  Wilkinttfn,  8  T.  R.  ioj.      i  Rote  r.  Gre«n,  l  Burr.  437. 
fc   King  r.  Leith,  uT.  R.  141. 
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take  upon  him  the  sale*  aiiemion/otefoposition;  ai  critter, 
the  commissioner*  stall  have  power  to  dispose  and  sell 
"  tb#  same  for  the  benefit  of  the  creditors  seeking  relief  tin* 
"  der  the  commission,  as  fully  as  any  other  part  of  the  estate 
•■  of  the  bankrupt."    , 

It  was  formerly  a  question  whether  the  preamble  did  not 
restrain  the  enacting  part  of  this  section1*,  and  confine  its  ope* 
ration  to  property,  originally  belonging  to  tbebankrupt,  and 
remaining  in  hi6  possession  after  a  conveyance  of  it  to  ano- 
ther ;  but  it  was  adjudged  in  Mace  v.  Cadell1,  Cowp,  932.  sad 
post  p.  ,  that  it  did  not,  and  that  it  extended  to  the  goods 
of  other  persons  which  are  permitted  to  remain  in  the  pos- 
session ot  the  bankrupt,  and  whereof  he  may  take  upon  him- 
self the  sale,  alteration,  or  disposition  as  owner. 

The  general  view  of  the  provision  now  under  considers* 
tion  was  to  prevent  traders  from  gaining  a  delusive  credit, 
from  a  false  appearance  of  their  circumstances,  to  the  mis- 
leading and  deceit  of  those  who  should  trade  with  them. 

C hoses  in  action  fall  within  the  description  of  goods  and 
Chattels  mentioned  in  this  clause9. 

Mortgages  or  sales  upon  condition  of  goods  and  chattels 
are  within  the  statute,  a9  well  as  absolute  sales";  and  a 
mortgage  by  one  partner  to  another  of  a  moiety  of  stock  in 
trade  is  not  distinguishable  from  a  mortgage  to  a  stranger, 
if  the  mortgagor  is  suffered  to  continue  in  possession  as  visi- 
ble partner. 

The  principal  difficulty  in  deciding  questions  on  this 
statute  lies  in  ascertaining,  whether  the  bankrupt  is  reputed 
owner  or  not  When  this  fact  is  settled,  the  application  of 
the  statute  is  easy ;  for  from  the  reputed  ownership  fidse 
•  credit  arises ;  from  that  false  credit  arista  the  mischief,  and 
to  that  mischief  the  remedy  of  the  statute  applies. 

As  it  has  been  truly  observed,  that  these  questions  have 
psuch  more  of  fact  in  them  than  law*  (94),  I  have  ventured 

k  Lord  Hardwicke,  in  Ryal  v.  Rolle,    m  Ryal  V.  Rolle,  1  Veiey,  348.  1  Aft. 

1  Afk.  182.  w«  of  opiaion  that  the        165.  S.  C.  l  Wife.  $60.  Si  £.  j 

enacting  part  of  the  cftauee  was  re*    n  Per  Bailer  J.  In  Walker  ▼.  BoraeD, 
•trained  by,  the  preamble.  Doug.  319.  recognised  by  Laartsee 

1  Horn  v.  Baker,  9  East,  *3§.  S.  P.  J.  in  Horn  v.  Baker,  48  G.  3.9*  A* 

9  East,  tt41. 

I     I  «       I  '  ■  ■  111!  j      .        ».    I         I  '     " 

'  I 

(24)  Hence,  in  esses  of  this  kind,  it  seems  proper  to  leave  it  to  j 

the  jury  to  say,  whether  under  the  circumstances,  the  baakrtiptbad 
the  reputed  ownership  of  the  goods  at  the  time.  See  the  remark 
•f  Lawrence  J.  9  Eaat,  241.     . 
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to  ftato  the  decisions  at  considerable  length :  lest  I  should 
mislead  •  the  reader,  arranging  them  under  two  divisions; 
first,  cases  within  the  statute;  and,  secondly,  cases  dot 
within  the  statute.. 

1.  Cases  within  the  Statute,  91  Jac.  I.  c.  19.— ^ A:  trader 
being  indebted  to  J.  S.°,  mortgaged  to  him  certain  leasehold 
estates  and'  some  hoys,  but  did  not  deliver  possession  df 
them,  and  afterwards  the  trader  became  a  bankrupt  J.  S.  "~ 
brought  an  ejectment  and  got  possession  of  the  leasehold 
estate,  but  the  assignees  took  possession  of  the  hoytf.  The 
leasehold  not  being  sufficient  to  pay  J.  S.  his  principal  and 
interest,  he  filed  a  bill  to  foreclose  and  to  compel  the  assig- 
nees to  redeem  the*  hoys,  or  that  they  might  be  sold  to  pay 
his  demands.  The  assignees  admitting  the  leasehold  hot 
sufficient  to  pay  J.  S.  insisted  on  their  right  to  the  hoys  uu- 
der  this  clause  of  the  statute,  the  bankrupt  having  the  pos- 
session, and  acting  as  owner  thereof  until  he  was  declared  a 
bankrupt.  Lord  Talbot  decreed,  that  the  plaintiff  should 
be  at  liberty  to  come  in  under  the  commission  for  his  defi- 
ciency; dismissing' the  bill  so  far  as  it  required  account  of 
the  profits  of  the  hoys,  which  were  ordered  to  be  sold  for  the 
benefit  of  the  creditors  in  general.  N.  In  Hall  ▼.  Gurney, 
Ca  B.  L.  6th  edit,  p.  342.  Lord  Mansfield  C.  J.  said,  that 
in.  this  case  of  Stevens:  v*  Sole,  there  was  a  grand  bill  of  sale 
which'  was  delivered  to  the  mortgagee. 

So  where  the  owner  of  nineteen  two-and-thirtieth  parts  of 
a  shipP,  then  lying  at  Yarmouth,  conveyed  an  interest  in  the 
same  to  the  defendant,  by  way  of  mortgage,  and  delivered 
to  him  the  grand' bill  of  sale,  but*  continued  in  the  manage-  . 
went  of  the  ship,  together  with  the  other  part-owners,  and 
acted  as  visible  partowwr,  from  the  time  of  the  conveyance 
until  be  became  a  bankrupt ;  Lord- Mansfield,  on  the  autho- 
rity of  Stevens  v.  Sole,  held  that  the  defendant  was  not  en- 
titled to  retain  against  the  assignees*  See  ex  parte  Stand- 
gropfB*  Co*  B.  L.  I  Ve^  juiu  163.  and  post. 

So  where  A.  a  brewer*,  in  partnership  with  B.,  mortgaged 
toC.  in  trust  for  B.  his,  viz.  A.'s  moiety  of  the  utensils, 
fttook  iti.trade,  debts,  profits,  &c.  for  securing  a  sum  of  mo- 
cey  teotto  him  by  B«,  but  continued  in  possession  of  the 
stock,  &£.;  and  received  the  debts  as  if  in  partnership  with 
B.,  and  afterwards  became  a  bankrupt ;  it  was  ho  Men  by 
Lonch  Hardwicke  Ch.  assisted  by  Burnet  J.,  Parker  C.  B., 

,-  *  SttpJ*c»/r.  Solt,  cited  1  Atk,  370.       q  Rygl  v.  RoH*,  1  Veiey,  343.  1  Aik. 
4  fs  HkU  ? ,  Gurnjy,  Co.  fi.  L.  4th  tdit.        16s.  l  Will.  rfo. 
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and  Lee  C.  X,  lit  On  the  authority  of  the  preceding  case, 
of  Stevens  v.  Sole,  that  a  conveyance  of.  goods  and  chattels, 
by  way  of  mortgage,  or  with  condition  of  redemption,  waft 
within  the  statute,  and  that  the  mortgagee  or  vendee  upon 
condition  was  "  true  owner  and  proprietor/'  within  the 
meaning  of  that  siatute.  Qdly,  That  "  goods  and  chattels*9 
included  debts;  and  in  this  case  notice  of  the  assignment  of 
the  debts  td  the  partner  not  having  been  given,  the  assig- 
nees of  the  bankrupt  were  entitled  to  dispose  of  them  for 
the  benefit  of  the  creditors  in  general.  3dly,  That  the  mort- 
gage to  C.  in  trust  for  B.  the  partner,  was  not  to  be  distin- 
guished from  a  mortgage  to  a  stranger,  under  the  circum- 
stance of  this  case,  the  trustee  not  having  interfered.  That 
if  it  had  been  intended  to  take  the  case  out  of  the  statute, 
B.  when  he  became  entitled  to  A.'s  moiety,  should  have  had 
the  sole  and  not  a  joint  possession  only ;  that  A.  having 
continued  in  possession  after  the  conveyance  as  visible  part- 
ner; and  received  debts,  &c.  by  the  permission  of  B.,  had 
the  order  and  disposition  of  the  goods  and  chattels,  and  was 
one  of  the  reputed  owners  as  much  as  B. 

Another  point  was  made9,  whether  B.,  by  the  loan  to  A. 
his  partner,  did  not  rain  a  special  lien  on  A/s  moiety  of  the 
partnership  effects ;  out  it  was  determined  that  be  had  not 
any  such  lien,  there  not  being  any  authority  or  precedent 
for  it  after  a  bankruptcy ;  and  that  it  was  a  different  coasi* 
deration  what  a  court  of  equity  might  do  between  the  par* 
ties  themselves,  while  both  remained  capable  of  transacting 
for  themselves*. 

It  was  agreed  by  the  court,  in  the  preceding  ease,  that 
mortgages  of  lands  and  fixtures  were  not  affected  by  the 
statute ;  and  the  same  doctrine  was  laid  down  in  Horn  v. 
Baker,  9  East,  937*  as  to  vats  and  stills  belonging  to  a  dis- 
tillery, and  which  were  fixed  to  the  freehold. 

In  trover  for  a  dier's  plant*,  it  appeared  that  the  plaintiff 
had  sold  the  plant  to  B.  for  which  he  gate  the  plaintiff  two 
promissory  notes,  one  payable  in  one  year,  and  the  other  in 
two  years  from  the  time  of  the  sale.  At  the  expiration  of 
the  first  year,  B.  finding  it  inconvenient  to  pay  the  note  then 
due,  by  indenture  agreed  to  assign  and  deliver  the  plant  to 
plaintiff,  in  consideration  of  bis  delivering  up  the  notes ;  but 
it  was  stipulated  in  the  deed  that  A.  should  let  the  plant  to 
B.  for  a  term  of  years  at  a  certain  rent  B.  covenanted  to 
pay  the  rent  quarterly,  to  keep  the  plant  in  repair,  and  not 
to  assign  it  without  the  content  of  the  plaintiff.    The  deed 

r  i  Vesey,  373.    ■  Bryios  t.  Wylte,  B.  R.  H.  SS  0«  9*  1  Boa.  k  Pal.  SS.  n. 
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•#btaine*^H>rt>viso  t hat  B-  ahotldiiteKft  f rtfe*  plat*t,  a^fd  that 
the  plaintiff  might  take  popfftssioifeof:  the  same^on.  failure  in 
the  payment  of  the  rent.  There  was  a»m*ttMwandtimt  also, 
tliat B- lad.  p**t  tbephuntiff  intaposgeasion  by- the  delivery 
of  on$  winch  in  the  name  of  the  whole.  Afterwards  B.  be- 
came a.  bankrupt,  and  the  defeudant  being  chosen  assignee, 
took- possession  of  the  plant  as  parrt  of  the  effects  of  B.  The 
court  were  of  opinion,  that  this  case,  was  within  tbg. statute, 
and  Lord  Mansfield  said  that  he  bad  fwrta^y  doubt  that  this 
was  a  new  experiment  to  defeat  the  bankrupt  laws*  The 
Jaw  had  said1,  that  a  leader  could  not  mortgage  his  effects 
and  at  the  same  time  keep  possession.  What  was  the  case 
here?  the  bankrupt  sold  and  kept  possession,  and  paid  in- 
terest for  the  money ;  if  this  contrivance  were  sufiered,  it 
would  open  a  door  to  avoid  the  statutes,  and,  therefore,  it 
ought,  not  to  be  allowed  to  prevail. 

*  So  where  B.  kept  a  coflfee-house1,  and  a  Creditor,  after 
taking*  in  execution  all  the  household  furniture  and  other 
artfctea  bektaging  to  the  coffee-house,  let  them  by  deed  to 
B.  for  a  term  of  years^  who  covenanted  not  to  remove  them 
without  .thecieditor**  consent;  B.  having  continu^din  pos- 
sesion under  this  deed -for  sey era  1  years,  until  the- time  of 
hi*  bankruptcy,  the  assignees  were  hoiden  to.be  entitled  tot 
tfte  property  under  (bis  statute,  the  -bankrupt  haying  ba4 
such,  a  •  possession  as  necessarily  created  a .  reputation  of 
ownership.  The  ^bankrupt  being  the  reputed,  owner  and 
appearing  to  have  tbe  order  and.  disposition  of  thq  goods, 
the  court  considered  him  as  having  taken  upon  bi/nse|f  the 
9ai^,  order,  and  disposition,  within  the  meaning  of  this  sta- 
tute, which  terms  they  observed  were  only  incidental,  to  re«? 
jiuted  ownership.  .  ', 

>  Teover  for  goods'*  It  appeared  that  the  defendants « w^re 
bankers,  to  whom.Bv,  ^  mercer,  resident  in  Cumberland,,  had 

S'ven  a  warrant  pf  attorney  to  secure  certain  advances  which 
ey  JUad  made  to  him.  Judgment  having  been  entered,  a 
iynt  of fi.  fa.  was  sued  out  thereon,,  and.  a  warr^ntvd»rected, 
tfn  7th  May,  to  two  of  B.'s  shopmen,  there  being  no  bound 
baiji^  ^Cumberland.  The  shopmen  were  desired  to  take 
possession  of  all  Bl*s*  stock  in  trade  under  it.  Having  got 
the  Warrant  they  remained  in  the  shop  till  night,  .when  they 
I4pke$'^  and  carried  away  the  key.  But  on  the  Monday 
mprrting  tl\ey  again  opened  it;  and,  although  B.  did  not  inr 
terrere^  business  was  carried  on  apparently  as  usual.  On  the 
^y£i^ng;<tf  this  day,  B.' committed  an  act  of  baiituuntcy.    A, 

t  In  Rval.T.  Rolle,  I  Atk.  x  Jackson  t.  Irwin.  &  Camp.  N.  P.  C. 

uLto^r*#Bi^rtfotf*l>uT.  a*.  *   49.*    *      l    * 
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commission  of  bankrupt  was  sued  out  against  hitti  on  the 
14th  of  the  same  month.  The  goods  were  afterwards  sold 
by  public  auction  under  the  warrant,  the  shopmen  having- 
remained  in  possession  from  the  time  it  was  delivered  to 
them.  Ld.  Ellenborough  C.  J.— How  can  the  possession  of 
the  servants  be  adverse  to  that  of  their  master?  The  goods 
were  certainly  under  the  "  order,  disposition,  and  control" 
of  the  bankrupt,  when  the  bankruptcy  happened,  and  there- 
fore passed  to  his  assignees  notwithstanding  the  execution. 
I  remember  an  execution  in  the  North,  where  the  warrant 
was  delivered  to  a  gentleman's  butler  who  continued  to  serve 
up  wine,  and  to  wait  at  his  master's  table  as  before.  The 
court  has  more  than  once  expressed  an  opinion  that  there 
ought  to  be  bound  bailiffs  in  Cumberland  as  in  other  coun- 
ties. They  seem  to  have  supposed  here,  that  a  possession, 
aitent  to  the  master's,  dissolved  the  relation  between  him 
and  his  servants  \  but  they  were  wrong  in  point  of  law.  Had 
they  delivered  the  warrant  on  the  7th  to  a  bound  bailiff,  and 
put  him  in  possession,  all  would  have  been  right 

A.  a  trader  and  an  officer  in  the  East  India  Company's 
service',  assigned  his  privilege  of  shipping  goods  from  the 
East  Indies  to  England  to  B.  for  a  valuable  consideration ; 
and  in  order  to  evade  the  bye-laws  of  the  East  India  Com* 
pany,  which  prohibit  such  assignment,  the  goods  were  ship- 
ped, entered,  warehoused,  and  sold  by  the  Company  in  A.'s 
name,  and  the  proceeds  carried  to  his  account ;  but  before 
A.  received  those  proceeds  from  the  Company,  he  became  a 
bankrupt  It  was  holden,  that  his  assignees  were  entitled 
to  recover  the  amount  in  an  action  Tor  money  had  and  re- 
ceived, against  the  Company,  this  being  such  a  possession 
as  fell  within  the  statute. 

It  has  already  been  observed  that  the  enacting  part  of  the 
11th  section  of  the  statute  21  Jac.  1.  c.  19.  now  under  consi- 
deration, is  not  restrained  by  the  preamble,  but  that  it  ex- 
tends to  the  goods  of  other  persons  remaining  in  the  pos- 
session of  the  bankrupt,  as  well  as  those  which  were  origi- 
nally the  bankrupt's  property. 

Hence,  where  it  appeared  that  the  plaintiff  having  kept » 
public-house*,  and  had  a  licence,  said  she  was  married  to 
one  Penrice,  whose  name  she  afterwards  entered  in  the  books 
ef  the  excise  office,  with  a  note  in  the  margin,  "  married," 
from  which  time  Penrice  had  the  licence,  and  continued  in 
the  possession  of  the  house  and  goods  until  he  committed  an 
act  of  bankruptcy ;  the  court  were  of  opinion,  that  thiii  case 

y  Gordon  t.  £.  I.  Company,  7  T.  R.  92s.       s  Mac*  r.  Cadeil,  Coirp.  832. 
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Was  within  the  statute,  on  two  grounds;  1st.  That  the  sta- 
tute extended  to  the  goods  of  other  persons  as  well  as  to 
•those  which  were  originally  the  bankrupt's  property 4  2dly* 
That  after  a  solemn  declaration  by  the  plaintiff  that  she 
was  married  to  Penrice,  and  that  these  were  the*  goods  pf 
Penrice  in  her  right,  she  should  never  be  allowed  to  say 
that  she  was  not  married  to  him,  and  that  the  goods  were 
her  sole  property. 

So  where  household  furniture,  the  separate  property  of 
the  wife  of  B.m  and  of  her  children  by  a  former  husband, 
were,  upon  her  marriage  with  B.,  assigned  to  the  plaintiffs, 
as  trustees,  in  trust  to  suffer  B.  to  enjoy  them,  on  condition 
that  he  should  pay  thfe  plaintiffs,  for  the  use  of  the  children 
of  his  wife  by  her  former  husband,  a  certain  sum  by  yearly 
instalments;  and,  notwithstanding  several  defaults  in  pay- 
ment of  those  instalments,  the  bankrupt  was  permitted  by 
the  trustees  to  remain  in  the  possession  of  those  goods,  un- 
til the  evening  before  he  committed  an  act  of  bankruptcy, 
when  they  repossessed  themselves  of  the  goods:  it  was 
holden,  that  the  trustees  had  suffered  the  bankrupt  to  have 
the  possession,  order,  and  disposition  of  the  goods,  down  to 
the  time  of  his  bankruptcy,  and  therefore  the  case  fell  with- 
in the  very  words,  as  well  as  the  meaning,  of  the  statute. 

A.,  a  termor  for  years  of  lands,  had  built  thereon  a  recti- 
fying distil-house*,  where  he  carried  on  the  business  of  ^ 
distiller  in  partnership  with  B.  A.  finding  it  to  be  a  losing 
concern,  withdrew  from  the  business,  and  thereupon  leased 
to  B.  (his  former  partner)  and  one  C.  the  premises,  together 
with  the  stills,  vats,  and  utensils,  proper  for  carrying  on  the 
business,  and  which  had  been  used  by  A.  and  B.  Under  this 
lease  B.  and  C.  continued  in  possession  of  the  property,  car-* 
rying  on  the  trade  in  the  same  manner  as  was  done  before, 
until  they  became  bankrupts.  It  did  not  appear  that  there 
was  any  usage  in  the  trade  for  letting  such  utensils.  The 
question  arising,  whether  the  bankrupts,  under  the  above- 
mentioned  circumstances,  had  the  reputed  ownership  of  the 
moveable  utensils  of  the  trade  before  and  at  the  time  of  the 
bankruptcy,  and  had  thereby  acquired  the  rtal  ownership 
by  the  statute  for  the  benefit  of  their  creditors;  the  court 
were  of  opiflipn  that  they  had;  Ld.  Ellenborough  C.  J.  ob- 
serving, that  "  the  true  object  of  the  statute  was  to  make 
the  reputed  ownership  of  goods  and  chattels  in  the  pos- 
session of  bankrupts,  at  the  time  of  their  bankruptcy,  the  real 

a  Darby  and  other*  v.  Smith,  8  T.  R.    b  Horn  v.  Baker,  9  East,  215. 
ts*  cited  in  Jonct  v.  Dwyer,  B.  R. 
M.52G.3. 
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ownership  of  such  goods  and  chattels,  and  to  subject  then* 
'  to  all  the  debts  of  the  bankrupt;  considering  that  such  re- 
puted ownership  would  draw  after  it  the  real  sale,  order,  al- 
teration, and  disposition  of  the  goods.    The  stills,  it  ap- 
peared, were  fixed  to  the  freehold;  and  as  such  would  not 
pass  to  the  bankrupt's  assignees,  under  the  description  of 
"  goods  and  chattels"  in  the  statute.    But  as  to  the  vats  and 
utensils,  there  was  nothing  in  the  case  to  rebut  the  reputed 
'  ownership  following  the  possession  of  the  bankrupts  after 
the  dissolution  of  the  old  firm,  when  the  business  was  con- 
.  tinued  to  be  carried  on  by  the  bankrupts  alone,  in  the  same 
manner 'as  it  followed  the  possession  of  the  antecedent  part- 
nership, when  the  trade  was  carried  on  by  A.  and  B.    If,  a? 
in  some  manufactories,  where  the  engines  necessary  for  car*' 
rying  on  the  business  are  known  to  be  let  out  to  the  several 
manufacturers  employed  upon  them,  there  had  been  a  known 
usage  in  this  trade  for  distillers  to  rent  or  hire  the  vats  and 
other  articles  used  by  them  for  the  purpose  of 'distilling,  the 
possession  and  use  of  such  articles  would  not  in  such  a  case 
have  carried  the  reputed  ownership.  But  in  the  absence  of 
such  an  usage,  there  was  nothing  stated  in  the  case  which 
qualified  the  reputed  ownership  arising  out  of  the  possession 
and  use  of  the  things  in  their  trade.     The  world  would  na- 
turally give  credit  to  the  traders  on  their  reputed  property ; 
and  the  person  who  permitted  them  to  hold  out  to  the 
world  the  appearance  of  their  being  the  real  owners,  ought 
to  be  answerable  for  the  consequences,  and  W&s  sb  intended 
to  be  by  the  statute." 

£.  Cases  not  within  the  statute.— First,  this  clause  does  not 
relate  to  goods  which  the  bankrupt  has  in  auter  droit%  as 
executor  (25)  or  administrator. 

Hence,  where  a  trader  married  a  woman  who  was  in  pos- 
session of  goods  as  administratrix  to  lifer-  former  h  us  baud  # 
and  afterwards  became  a  bankrupt,  it  was  holden  by  Lord 
Hardwicke  Ch.  that  this  was  not  within  the  statute0;  be- 
cause the  administratrix  had  the  goods  in  auter  droit,  and 
the  husband  could  not  have  them  in  any  better  right,  and 
therefore  they  were  not  liable  to  the  debts  of  the  second 

c  Ex  parte  Ma  rib,  J  Atk.  159. 


(25)   "  Jf  an  execotor   becomes  bankrupt,  the  commissioners' 
qannot  seize  the  specific  effects  of  his  testator,  uot  even  iu  money 
which  can  epeciGcally  be  distinguished,  und  ascertained  to  belong 
to  such  testator,  and  not  to  the  bankrupt  himself."  Per  I  ord  Mans*»* 
Held,  3  Burr.  1366.     Sea  aUo  ex  parte  Ellis,  1  Atk.  lul. 
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husband;  for  the  meaning  of  the  statute  (if  it  was  possible 
to  put  any  meaning  upon  some  clauses  of  this  statute  which 
were  very  darkly  penned)  was  only  with  regard  to  goods 
which  the  bankrupt  had  in  his  own  night 

Or  as  factor  or  trustee. — A  trader  in  London  having  mo-' 
ney  of  J.  S.4  (who  resided  in  Holland)  in  his  hands,  bought 
South  Sea  stock,  as  factor  for  J.  S.  and  took  the  stock  in  his 
own  name,  but  entered  it  in  his  account  book  as  bought 
for  J.  S.  after  which  the  trader  became  bankrupt,  it  was 
holden  by  Lord  Parker,  that  this  stock  was  not  liable  to  the 
bankruptcy  (96). 

Goods  in  the  possession  of  a  factor*,  from  the  known  na- 
ture of  his  employment,  can  seldom  leave  room  for  any  ques- 
tion as  to  the  purpose  for  which  they  are  in  his  possession. 
But  with  respect  to  another  species  of  property,  namely, 
bills  of  exchange  or  notes,  the  possession  of  these  is  more 
equivocal;  for  being  generally  looked  upon  as  cash,  and  de- 
livered or  remitted  to  an  agent  or  banker  generallyjn  that 
way,  and  upon  a  general  account  between  the  parties  they 
will  b*e  considered  in  that  light;  and,  as  being  blended  with 
the  general  mass  of  his  property,  will,  in  case  of  his  be- 
coming a  bankrupt,  pass  by  the  assignment  under  the  com- 
mission, unless  they  appear  to  hate  been  specifically  appro- 
priated to  sqme  particular  purpose. 

It  has  been  remarked  with  great  propriety  by  Mr.  Cullen, 
in  bis  excellent  treatise  on  the  Principles  of  the  Bankrupt 

d  Ex  parte  Cbien,  3  P.  Wma.  187,  n.  (A)  e  Cullen1  a  B.  L.  2*5. 

. ■ — ■ — 1 

(26)  Where  a  merchant  consigns  goods  to~  a  factor  in  London, 
who  receives  them,  the  factor,  in  this  case  being  only  a  servant  or 
agent  for  the  merchant  beyond  sea,  cannot  have  any  property  in 
such  goods;  neither  will  they  be  affected  by  his  bankruptcy*  Per 
Lord  King  Ch.  in  Godfrey  v.  Farzo,  3  P»  Wms.  186. 

"  This  statute  does  not  extend  to  the  case  of  factors  or  gold- 
smiths who  have  the  possession  of  other  men's  goods  merely  as 
trustees,  or  under  a  bare  authority,  to  sell  for  the  use  of  their  prin- 
cipal ;  but  the  goods  must  be  such  as  the  party  suffers  the  trader  to 
sell  as  his  own."  Per  Lord  Mansfield  delivering  the  opinion  of 
the  court  in 'Mace  v.  Cad  ell,  Cowp.  233.  In  Horn  v.  baker,  9 
East,  243.  Lawrence  J.,  commenting  on  the  preceding  passage,  ob- 
served that  the  last  expression,  viz.  "  that  the  goods  must  be  such 
as  the  party  suffers  the  trader  to  sell  as  his  own/'  was  evidently  used 
in  contradistinction  to  the  case  of  factors,  &c.  who  sold  for  other 
persons,  and  not  for  themselves.  And  he  (Lord  Mansfield)  could 
not  have  meant  to  lay  it  down  generally;  for  that,  viz,  the  case  of 
Mace  v*  Cadeil,  was  not  the  case  of  a  sale. 
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Law,  that  what  will  amount  to  a  Specific  appropriation  is 
a  question  of  fact,  and  therefore  depends  upon  the  various 
circumstances  of  each  particular  case.  From  the  following 
cases  the  reader  will  be  able  to  form  a  general  idea  of  the 
nature  of  a  specific  appropriation  and  its  limits. 

A  correspondent  of  the  bankrupt',  before  his  bankruptcy, 
drew  bills  ou  him,  and  desired  him  to  place  them  to  a  parti- 
cular account,  in  the  name  of  a  third  person,  distinguished 
from  their  general  account  by  a  particular  letter,  and  which 
the  bankrupt  said  he  would  do.  The  correspondent  also 
drew  other  Dills  on  other  persons  to  answer  the  former  bills, 
and  remitted  the  latter  for  ttut  purpose  to  the  bankrupt, 
with  directions  to  place  these  to  the  same  account.  The 
former  bills,  dot  having  been  bnid  by  the  bankrupt,  were 
sent  back  protested,  and  paid  by  the  correspondent;  and 
the  latter  bills,  which  had  been  remitted  to  answer  .them, 
remained  at  the  time  of  the  bankruptcy  in  the  possession  of 
the  bankrupt  unnegociated.  This  was  holden  to  be  a  spe- 
cific appropriation. — See  also  ex  parte  Oursell,  Amb.  297. 

In  a  case  of  bills  remitted  to  B.  a  banker*,  after  an  ac- 
count transmitted  by  him  to  C.  his  correspondent,  on  the 
balance  of  which  account  C.  was  indebted  for  bills  (accepted 
by  B.  and  then  outstanding}  which  C.  had  drawn  upon  B. 
under  an  agreement  to  make  remittances  to  answer  the  same 
when  due1;  the  bills  remitted  to  answer  the  acceptances 
(which  were  not  paid  by  the  banker,  but  by  the  correspond- 
ent himself  after  the  bankruptcy  of  B.)  were  considered  as 
in  the  nature  of  goods  in  the  possession  of  a  factor;  and, 
therefore,  that  they  belonged  to  the  correspondent,  subject 
to  B.  the  backer's  lien  for  the  balance  due  to  him  at  the 
time  of  the  bankruptcy:  and  that,  having  been  deposited 
by  the  bankrupt  With  another  bankar,  who  had  set  them 
short  in  the  bankrupt's  book,  they  were  the  same  as  if  still 
in  the  possession  of  the  bankrupt. 

An  agreement  having  been  entered  into  by  B.*,  a  trader 
jesiding  in  London,  to  purchase  of  C.  his  correspondent  at 
Manchester,  all  the  light  gold  which  should  be  sent  by  the 
latter  from  Manchester  to  London,  and  to  accept  bills  at 
two  months  for  the  money  due  upon  the  sale,  and  to  accept 
from  time  to  time  other  bills  drawn  by  C.  for  his  own  con* 
venience,  but  that  in  such  rase  C.  should  remit  value  to  the 
amount  of  such  acceptances,  to  answer  together  with  the 
light  gold  for  the  different  bills  so  drawn :  B.  became  a 

f  Ejc  jmrte  Dumat,  s  Yes.  582.   and    h  Tfctfc  v.  Hollingwortb,  5  T.R.  215, 

i  Atk  93d.  8.  £.  in  error,  9  H.  pi.  501. 

f  Ziuck  T.  Walker,  Bl.  ft,  1 154. 
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-bankrupt;  and  C.  being  at  the  time  of  the  bankruptcy  con- 
siderably indebted  upon  the  balance  of  the  account,  but 
ignorant  of  an  act  of  bankruptcy  committed,  sent  a  quan- 
tity of  light  gold  and  some  bills,  in  order  to  enable  the 
bankrupt  to  pay  his  acceptances  for  him  when  they  should 
become  due.  C.  afterwards  paid  the  amount  of  the  bank- 
rupt's acceptances  for  him  to  the  holders,  and  claimed  the 
gold  and  bills  as  against  the  assignees.  There  were  no  other 
accounts  between  the  parties,  but  upon  these  dealing?, 
which  had  been  carried  on  in  the  manner  stated  for  some 
years.  This  was  held  to  be  a  specific  appropriation,  like 
the  case  of  principal  and  factor,  and  the  agreement  was  dis- 
tinguished into  different  parts;  of  which,  though  the  first 
was  merely  a  contract  for  a  bargain  and  sale,  the  latter  part 
was  considered  as  a  contract,  of  which  the  effect  was,  that 
the  bankrupt  should  become  the  banker  of  his  correspondent 
and  accept  his  bills,  the  latter  remitting  the  value  to  the 
amount,  in  light  gold  and  bills :  and  to  which  latter  part  of 
the  contract,  the  other  had  no  other  relation  than  as  in- 
cidentally ascertaining  the  rate  at  which  the  gold  was  to  be 
taken. 

The  plaintiff,  by  letter,  requested  permission  of  B.1  to 
place  in  his  hands  bills  which  had  a  long  time  to  run,  and 
to  be  allowed  to  draw  without  renewals  at  shorter  dates,  and 
desired  B.  to  calculate  the  sum  to  be  drawn  for,  allowing 
commission.  The  bills  of  long  date,  endorsed  by  the  plain- 
tiff, were  included  in  this  letter;  to  which  B.  returned  an 
answer,  saying,  that  agreeably  to  the  plaintiff's  wishes  he 
had  discounted  the  bills,  and  then  specified  the  amount 
for  which  the  plaintiff  might  draw  upon  him  as  desired. 
The  plaintiff  drew  bills  accordingly  on  B.  who  accepted  the 
sanue,  but  shortly  afterwards  became  a  bankrupt,  and  these 
acceptances  were  dishonoured.    The  bills  received  from  the 

Elaintiff  remained  in  the  hands  of  B.  at  the  time  of  the 
uikruptcy,  unnegociated ;  but  the  assignees  of  B.  possessed 
themselves  of  these  bills  and  received  the  amount  of  them. 
An  action  lor  money  had  and  received  having  been  brought 
by  the  plaintiff  against  the  assignees,  it  was  holden,  that  it 
would  lie;  for  the  application  to  the  bankrupt  was  not  to 
sell  bills  of  long  date  for  those  of  shorter  date,  but  to  place 
those  long  bills  in  the  hands  of  the  bankrupt  upon  condition 
of  being  allowed  to  draw  short  bills  upon  him;  and,  though 
in  bis  answer  he  used  the  term  discount,  yet  he  assented  to 
the  teems  of  the  first  letter,  and  used  that  word  merely  as 

i  Parke  v.  ElJason,  1  East's  R.  544. 
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a  mode  of  ascertaining  what  be  was  to  receive  for  the  ac- 
commodation. The  bills,  therefore,  having  been  deposited 
upon  a  condition,  and  that  condition  not  having  been  com- 

Elied  with,  .and  they  remaining  in  specie  in  thehands  of  the 
aukrupt  at  the  time  of  the  bankruptcy,  the  plaintiff  might 
have  brought  trover  for  them  agaihst  the  assignees,  but  they 
having  parted  with  the  bills  and  received  the  value,  this 
actien  lor  money  had^nd  received  would  well  lie  in  lieu  of 
trover  to  recover  the  bills.  ♦ 

A:  and  B.  were  bankers  in  Birmingham*,  with  whom  the 
plaintiffs  had  opened  a  banking  account,  which  was  con- 
tinued for  some  time,  until  A.  and  B.  became  bankrupts. 
A  few  days  before  the  bankruptcy,  the  plaintiffs  paid  into 
the  bank  three  bills,  which  were  endorsed  by  them,  but  did 
not  become  due  until  a  short  time  after  the  bankruptcy. 
At  the  time  of  the  bankruptcy,  a  considerable  balance  was 
due  to  the  plaintiffs  upon  their  cash  and  bills  (due)  account, 
independently  of  the  three  bills  in  question.    It  was  stated 
to  be  the  practice  of  this  and  other  banking-houses  in  the 
country,  that  when  approved  bills,  not  having  a  long  time 
to  run,  were  brought  to  them  by  a  customer,  they  would 
enter  them  in  a  gross  sum  with  cash,  or  paper  which  was 
immediately  payable,  to  the  credit  of  the  customer,  giving 
him  either  cash  or   liberty  to  draw  upon  them  to  that 
amount.    And  the  banker*  so  far  considered  these  running 
bills  (which  were  always  endorsed  by  the  customer)  as  their 
own,  that  they  would  pay  them  away  to  their  customers  in 
the  usual  course  of  business,  or  transmit  them  to  their  own 
correspondents  in  London;  and  interest  was  charged  on 
both  sides  the  account  on  such  paper  transactions :  and  if 
the  interest  turned  out  to  be  against  the  customer,  the 
bankers  also  charged  a  certain  commission.    Differing  in 
'this  respect  fronvthe  practice  of  bankers  in  London,  who 
upon  the  receipt  of  undue  bills  from  a  customer,  do  not 
carry  the  amount  directly  to  his  credit,  but  enter  them 
short;  that  is,  note  down  the  receipt  of  the  bills  in  his  ac- 
count, with  the  amount,  and  the  times  when  due,  in  a  pre- 
vious column  of  the  same  page ;  which  sums  when  received 
are  carried  forward  in  the  usual  cash  column.    In  the  pre- 
sent case  the  assignees  of  the, bankrupts,  considering  that 
the  three  bills  in  question  had  been  entered  in  the  bank 
books  in  common  with  cash,  and  that,  by  the  usual  mode 
of  dealing,  the  plaintiffs  might  have  drawn  for  the  amount 
*  before  the  bills  were  due,  refused  to  deliver  them  up  to  the 

k  Giles  and  another  t.  Perkins  and  others,  9  East,  12. 
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plaintiffs  on  demand :  and  as  they  became  due  the  assignees 
received  the  money  from  the  acceptors,  to  the  credit  of  the 
bankrupts  estate;   for  which  the  plaintiffs  brought  their 
action  for  money  had  and  received.    The  court  were  of 
opinion,  that  the  plaintiffs  were  entitled  to  recover;  Ellen* 
borough  C.  J.  observing,  that  every  peipon  who  pays  bills 
not  then  due  into  the  hands  of  his  banker,  places  them 
there  as  in  the  hands  of  his  agents,  to  obtain  payment  of 
them  when  due.    If  the  banker  discount  the  bill,  or  ad- 
vance money  upon  the  credit  of  it,  that  alters  the  case :   he 
then  acquires  the  entire  property  in  it,  or  has  a  lien  on  it 
pro  tanto  for  his  advance.   <Tue  only  difference  between 
the  practice  stated  of  London  and  country  bankers  in  this 
respect  is,  that  the  former,  if  over-drawn,  has  a  lien  on  the 
bill  deposited  with  him,  though  not  endorsed;  whereks  the 
country  banker  who  always  takes  the  b'il  endorsed,  has  not 
ouly  a  lien  upon  it,  if  bis  account  be  over-drawn,  but  has 
afso  his  legal  remedy  upon  the  bill  by  the  endorsement;  but 
neither  of  them  can  have  any  lien  on  such  bills  until  their 
account  be  over-drawn;  and  here  the  balance  of  the  cash 
account  at  the  time  of  the  bankruptcy  was  in  favour  of  the 
plaintiffs. 

It  will  be  proper  tQ  remark1,  that,  in  order  to  make  a 
specific  appropriation  of  bills,  there  must  be  a  lodging  of  a 
bill,  for  a  bill;  or  at  least,  several  bills  deposited  at  once, 
as  ope.  entire  transaction  to  answersome  particular  purpose; 
tor,  where  A.  and  B.  had  a  general  running  account,  con- 
sisting of  bills  drawn  by  B.  on  C.  in  favour  of  A.,  and  of 
bills  and  other  negotiable  securities  deposited  by  A.  with  B., 
and  upon  the  bankruptcy  of  B.  and  C.,  A.  was  obliged  to 
take  up  the  bills  received  by  him  from  B.,  whereby  the  ba- 
lance of  accounts  was  in  favour  of  A.;  it  was  holden,  thjtt 
A.  could  not  maintain  trover  for  the  bills  deposited  by  him 
with  B.,  because  it  appeared  that  they  were  paid  in  on  a 
geueral  running  account,  and  there  was  not  any  specific 
appropriation  of  them.  This  case  nmv  appear  to  clash  with 
the  preceding,  but  it  wjll  be  observed  that  the  present  case 
was  a  mutual  exchange  of  securities,  whereas  the  case  of 
Giles  v.  Perkins  was  merely  the  case  of  a  customer  deposit- 
ing bills  with  his  banker. 

A.  B.  C.  and  D.  were  partners  in  a  banking  house  at 
Liverpool*,  and  C.  and  D.  alsocarried  on  a  separate  mercan- 
tile concern  in  London.  J.  S.  having  accepted  bills' pay  able 
at  the  house  of  C.  and  D.  employed  A.  B.  C.  and  D.  to  get 

I  Bent  v.  Poller,  5  T.  R.  494.  m  Bolton  r.  PmiUr,  l  Bot.  fc  Pul.  539* 
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tbem  paid  accordingly,  and  agreed  to  deposit  with  them 
good  bills  endorsed  by  him  for  the  purpose  of  enabling  them 
•0  to  do;  A.  B.  C.  and  D.  debited  J.  S,  in  account  for  his 
acceptances,  and  credited  him  for  all  the  bills  which  he  de- 
posited ;  some  of  the  bills  so  deposited  by  J.  S.  were  re- 
mitted by  A.  B.  C.  and  D.  to  C.  and  D.,  upon  the  general 
account  between  the  two  bouses,  and  before  any  of  the  ao 
Cseptances  of  J.  S.  became  due,  both  houses  failed,  and  J.  S. 
was  obliged  to  pay  his  own  acceptances ;  it  was  bolden,  1st 
that  the  assignees  of  C.  and  D.  were  entitled  to  retain  against 
J.  S.  the  bills  remitted  to  them  by  A.  B.  C.  and  D. ;  held  also, 
that  it  made  no  difference  that  one  of  the  bills  remitted  did 
«Ot  arrive  in  London  until  after  the  bankruptcy  of  C.  and  D. 
though  sent  by  A.  B.  C.  and  D.  before  the  event 

The  ground  on  which  this  decision  proceeded,  appears  to 
hate  been  this;  that  C.  and  D.,  notwithstanding  their  part- 
nership with  A.  and  B.,  were  parties  capable  of  acquiring  a 
property  in  the  bills  in  question,  as  capable  as  any  third 
party;  that  they  had  acquired  such  property  without  re- 
proach, and  in  truth  in  pursuance  of  that  agreement  upon 
Which  they  were  delivered  to  the  banking-house;  C.  and  D. 
were  therefore  to  be  considered  as  third  persons  with  whom 
the  bills  bad  been  negotiated  (27). 

Secondly,  this  statute  does  not  extend  to  goods  of  which 
the  bankrupt  has  merely  a  temporary  custody  (28). 

As,  where  a  trader  having  sold  goods  which  were  lying 
on  a  quay11,  it  was  agreed  between  bim  and  the  vendees,  that 
the  goods  should  be  removed,  and  lodged  in  a  warehouse 
Until  the  vendees  should  give  orders  for  the  shipping  the 

,    n  Ex  parte  Flyu,  l  Atk.  185. 


(27)  If  A.  deposits  bills  endorsed  in  blank  with  B.  his  banker, 
to'  be  received  when  due,  and  B.  raise*  money  upon  them  by 
pledging  them  with  C.  another  banker,  who  is  not  acquainted 
with  the  circumstances  under  which  the  bills  came  into  the  bands 
x>f  B.,  and  afterwards  B.  becomes  bankrupt;  A.  cannot  main- 
tain trover  for  the  bills  against  C.  Collins  v.  Martin,  1  Bos.  & 
Pul.  «4*. 

(28)  "  Contrary  to  the  express  words  of  the  statute,  factors  have 
been  excepted  out  of  it  for  the  sake  of  trade  and  merchandise." 
fier  Lord  Hardwicte  Ch.  in  ex  p*rU  Dumas,  1  Atk.  234.  I  Ves, 
685.  **  By  the  course  of  trade  nan  Iters  and  factors  must  hare  the 
goods  of  other  people  in  their  possession,  and  therefore  this  does 
not  hold  put  a  false  credit  to  the  world."  Per  fiuller  J,  iu  Bryson 
v.  Wylie*  I  Bos.  &  Puh  84.  q. 
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name  off  as  opportunity  offered,  they  having  none  at  thfct 
time:  and  accordingly  the  trader  caused  the  goods  to  be 
removed  into  a  warehouse  of  his  own  for  the  purposes  of 
this  agreement  A  few  weeks  alter,  the  trader  became  a 
bankrupt,  the  goods  still  remaining  in  his  warehouse.  Thi* 
*as  holderi  not  to  be  within  the  statute :  because  it  Was  a 
mere  temporary  custody  of  the  goods,  and  it  could  not. 
With  any  propriety,  be  said  that  they  were  in  the  order,  dis- 
position, or  power  of  the  bankrupt* 

Thirdly,  the  statute  does  not  extend  to  those  cases,  where 
the  property  has  been  delivered  to  the  vendee,  as  fully  as  the 
nature  of  such  property  will  admit  (29). 

As  where  a  trader  having  borrowed  of  the  defendant  a 
sum  of  money0,  gave  him  a  bond  for  1200/.,  and  on  the  same 
day,  as  a  collateral  security,  assigned  to  him  the  bills  of 
lading  and  policies  of  insurance  of  the  cargo  of  a  ship  then 
at  sea;  the  policies  of  insurance  were  endorsed  to  tne  de- 
fendant, but  the  bills  of  lading  were  not  The  trader  be- 
came a  bankrupt,  and  a  bill  in  equity  was  filed  by  the 
plaintiff,  as  his  assignee  for  the  goods,  insisting  on  the  cir- 
cumstance of  the  defendant's  not  having  been  put  in  pos- 
session of  them  at  the  time.  But  Lord  HardwickeCh.  was 
clearly  of  opinion,  that  the  defendant  was  entitled  to  retain 
possession  of  every  thing  until  his  debt  was  satisfied,  be- 
cause, every  thing  which  could  shew  a  right  to  the  cargo 
being  delivered  over  to  the  defendant,  the  bankrupt  could 
no  longer  be  said  to  have  the  order  and  disposition  of  it ; 
And,  therefore,  the  case  did  not  fall  within  the  meaning  of 
this  statute. 

So  where  a  trader0,  being  indebted  to  the  defendant,  in 
consideration  of  the  defendant  advancing  him  a  further  sum, 
agreed  to  assign  the  cargo  of  a  ship  then  homeward  bound; 
of  which  he  had  received  letters  of  advice,  and  to  deposit 
the  policy  of  insurance  on  the  goods  in  the  hands  of  the 
defendant,  and,  as  soon  as  the  bills  of  lading  were  trans- 
mitted to  him,  to  endorse  and  deliver  the  same  over  to  the 
defendant.  The  policy  and  letters  of  advice  were  deposited 
with  the  defendant  accordingly,  and  the  bill  of  lading  was 
endorsed  over  to  him  as  soon  as  it  arrived,  but  not  till  after 

o  Brown  v.  Heathcote,  1  Atk.  160.       p^Lcmpricr  v.  Pailey,  9  T.  R.  485. 


t      a  i  ■  i  ■ i  •  i  i 


(29)  See  Manton  v.  "Moore,  f  T.  R.  67.  and  ante  p.  ttft.  which 
though  not  decided  on  this  statute,  affords  an  useful  illustration  of 
the  principle  here  insisted  on. 
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in  act  of  bankruptcy  committed  by  the  trader.  On  tftcar- 
Tival  of  the  ship  the  goods  were  delivered  to  the  defendant 
Trover  having  been  brought  by  the  assignees  of  the  bank- 
rupt, it  was  holden,  that  the  preceding  case  of  Brown  v. 
Heathcote  applied  strongly  to  the  present,  and,  although  in 
that  case  there  was  an  assignment  of  the  bill  of  lading,  and 
here  only  an  agreement  to  assign,  yet  that  did  not  make  any 
difference,  as  neither  conveyed  more  than  an  equitable  title. 

A  ship  at  sea  was  mortgaged,  with  a  proviso*,  that  the 
mortgagor  should  continue  in  possession  until  failure  of 
payment  of  mortgage  money  ou  demand,  and  at  the  time 
of  the  execution  of  the  mortgage  deed,  the  grand  bill  (30) 
of  sale  was  delivered.  The  mortgagor  became  bankrupt* 
On  the  arrival  of  the  ship,  the  mortagee  took  possession 
of  it,  but  the  assignees  took  it  from  him  and  sold  it;  it  was 
holden,  that  the  mortgagee  might  maintain  trover  against 
the  assignees,  because,  the  ship  being  at  sea  at  the  time  of 
the  mortgage,  the  delivery  of  the  grand  bill  of  sale  had  suf- 
ficiently transferred  the  property. 

So  where  A.  on  the  19th  of  August',  having* insured  a 
ship  (then  lying  at  Dublin)  for  12  months,  the  next  day 
mortgaged  it  to  B.,  and  delivered  to  him  all  the  deeds,  &c. 
On  the  14th  of  September  following,  the  ship  sailed  for 
Cadiz;  on  the  18th  of  September  B.  mortgaged  the  ship  to 
C,  and  in  March  following  C.  having  notice  of  the  arrival 
of  the  ship  at  Yarmouth,  a  few  days  after  took  possession 
of  it  It  was  insisted  ou  the  part  of  the  assignees  of  A., 
who  had  become  av  bankrupt,  that  B.,  under  whom  C. 
claimed,  might  have  taken  possession  of  the  ship  during 
the  month  the  ship  lay  at  Dublin  ;  but  it  was  holden,  that 
the  ship  being  in  a  foreign  port,  and  the  muniments  having 
"been  delivered,  there  was  a  sufficient  possession  to  take  the 
ease  out  of  the  statute,  and  that  C.  was  entitled  to  the  ship. 

So  where  B.  a  trader  deposited  with  A.  a  bill  of  sale  of  a 
sixteenth  part  of  a  ship',  (not  at  sea)  as  security  for  money 

%  Atkinion  ▼.  Maling,  9  T.  R.  462.  1  Ex  parte  St  ad  groom,  1  Vez.  jun.  ]&k 

r  Ex  parte  Bat  sou,  3  Bro.  CH.  C  362.         and  Co.  B.  L.  5th  edit.  p.  34s. 
•   Co.  B.  L.  5th  edit.  p.  346. 


(SO)  "  It  has  been  invariably  holden,  that  the  delivery  of  the 
grand  bill  of  sale  is  equivalent  to  the  delivery  of  the  ship  itself." 
Ver  Buller  and  Grose  J  ustices,  2  T.  R.  465,  466.  N.  The  mort* 
gage  deed  in  this  ease  was  executed,  before  the  stat.  26  G#  3%  c.60« 
*aa  l>Wttid«     See  Mow  v.  Charuoc^k,  2  East,  402. 
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lent  by  A.,  and  it  did  not  appear,  that  the  trader  had  acted 
as  owner  from  the  time  of  the  deposit ;  Thurlow  Ch.  held, 
that  A.  was  entitled  to  the  produce  of  the  bill  of  sale  against 
the  assignees  of  B.,  who  had  become  a  bankrupt,  because, 
in  the  case  of  assignments  of  shares  of  ships,  this  seemed 
to  be  the  only  way  of  delivering  possession* 

Fourthly,  the  statute  does  not  apply  to  those  cases  whero 
the  bankrupt  has  possession  of  the  goods  for  a  special  {pur- 
pose only  ; 

As  where  a  bankrupts  after  his  certificate,  and  who  traded 
again  for  himself,  was  left  for  several  years  in  possession  of 
his  house,  household  goods  and  furniture,  in  order  to  assist 
in  settling  the  affairs  of  the  bankrupt  estate,  the  assignees 
repeatedly  stating  the  goods,  &c  in  their  accounts  with  th$ 
creditors  as  part  of  the  estate,  it  was  h olden,  that  such  pos* 
session  did  not  fall  within  the  statute,  so  as  to  vest  the 
goods  in  the  assignees  under  a  second  commission,  on  the 
ground  that  the  bankrupt  had  not  the  disposition  so  as  to 
sell  the  goods,  and  that  he  was  not  the  reputed  owner* 
And  Duller  J.  said,  that  possession  of  the  goods  exposed  for 
sale  in  a  shop  might  be  within  the  statute;  but  possession 
of  the  furniture  in  a  house  was  no  morQ  evidence  of  a  right 
to  that  furniture,  than  of  a  right  to  the  house.  And  per 
Ashhurst  J.  the  statute  certainly  does  not  extend  to  ever? 
case  of  possession,  not,  for  instance,  to  the  case  of  a  read/' 
furnished  lodging. 

So  where  trover  being  brought  to  recover  the  value  of 
some  timber*,  it  appeared  that  the  commissioners  of  tlie 
victualling-office,  having  occasion  to  erect  a  stage  at  Weevil, 
in  Hampshire,  for  the  purpose  of  rolling  their  barrels  on 
board  the  shipping,  published  an  advertisement  for  car- 
penters to  deliver  in  proposals  for  doing  the  work.  Forbbs 
and  his  partners  were  disposed  to  undertake  the  business, 
and  to  deliver  in  their  proposal;  but,  inasmuch  as  they  were 
general  merchants,  and  not  carpenters,  and  as  there  might 
have  been  difficulties  in  making  the  contract  in  their  own 
aame,  Kent,  who  was  a  carpenter,  agreed  with  Forbes  and 
Company,  to  make  the  contract  in  his  name;  and  he  was  to 
have  one-fourth  of  the  clear  profit,  and  a  guinea  a  week  for 
his  superintendance,  and  Forbes  and  Cortipany  were  to  sup- 
ply the  timber,  and  to  have  the  residue  of  the  profits.  The 
Contract  was  accordingly  made  between  the  commissioners 
and  Kent;  and  Forbes  was  one  of  Kent's  sureties,  which 

I.  Walker.*.  Burnett,  Dow*.  3l6.  3  T.  a  Colllni  v.  Forbes,  3  T.  R.  3j6,     ■ 

it.  u^L.  $.  C.  ... 
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would  not  hive  beta  allowed  (as  Forbes  knew)  according  t*> 
the  usual  mode  of  government  contracts,  had  be  been 
known  to  have  had  any  concern  in  the  contract,  which 
Kent  declared  be  bad  not.  The  timber  was  bought  by 
Forbes  and  Company,  and  shipped  by  them  in  their  own 
name,  to  be  sent  to  the  yard  at  Weevil,  where  it  was  dev 
livered  as  for  Kent's  use,  and  received  by  the  King's  officers 
assjich,  and  they  swore  they  should  not  have  received  it  on 
account  of  any  other  person ;  but  that  they  should  not  heme 
permitted  even  Kent  to  dispose  of  it  in  any  other  manner  than 
for  the  work  contracted  for,  except  such  parts  of  it  as  were 
found  unfit  for  the  intended  purpose,  because  they  considered 
it  as  delivered  for  the  purpose  of  the  contract.  Kent  had 
informed  the  agent-victualler,  that  Forbes  was  the  real 
contractor,  but  that  was  a  secret  between  those  persons. 
Before  the  work  was  finished,  Kent  became  a  bankrupt,  on 
which  Forbes  got  possession  of  the  timber,  to  recover  which 
the  present  action  was  brought,  on  a  supposition  that  the 
bankrupt's  creditors  were  entitled  to  it,  under  the  21  Jae. 
1.  a  19. 

«  » 

It  was  bolden,  that  this  case  did  not  fall  within  the  sta- 
tute (31)  on  these  grounds,  that  there  never  was  any  sale  of 
the  timber  to  Kent,  nor  any  general  delivery  so  as  to  give 
him  the  absolute  disposition  of  it ;  for.  the  storekeepers  would 
not  have  permitted,  even  Kent  to  have  sold  the  timber  to 
any  other  person,  unless  any  part  of  it  had  been  unfit  to  be 
used  in  performing  the  contract,  as  they  considered  that  it 
was  delivered  only  for  the  purpose  of  the  contract.  There- 
fore there  could  not  be  any  danger  that  Kent's  creditors 
would  be  induced  to  trust  him  on  the  credit  of  that  pro- 
perty, or  as  supposing  it  liable  to  their  debts ;  that  the  pos- 
session which  he  had  was  somewhat  similar  to  that  of  a 
carpenter,  who  receives  timber  to  convert  it  into  a  waggon ; 
or  of  a  taylor,  to  whom  cloth  is  sent  for  the  purpose  of 
being  worked  up  (39).  And  that  it  was  a  very  different  case 

^^—i         i      imii    - ■■!■  i  iii         i  ■     ■  ■  i   i  ■       m  ■  .  — ^—       i  i 

(31)  "  With  regard  to  the  case  of  Collins  v.  Forbes,  I  was  by 
no  means  satisfied  with  the  decision  ;  it  struck  me,  that  when  the 
timber  was  delivered  to  the  officers  of  government  in  Kent's  Dame, 
and  for  his  use,  he  had  the  possession,  and  order,  and  disposition  of 
it;  but  the  court  proceeded  on  this  ground,  that  the  bankrupt  had 
possession  of  the  goods  for  a  special  purpose  only,  and  had  not 
the  order  and  disposition  of  them."  Per  Lawrence  J.  in  Gordon 
v.  East  India  Company,  7  T.  R.  237. 

(32)  See  the  remarks  of  Mr.  Cullen,  tending  to  impeach  the 
authority  of  Collins  v.  Forbes,  Principles  of  the  Bankrupt  Laws 
by  Cullen,  p.. 3 18.  n.  (106). 
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from  that  of  a  person  making  a  sale  of  any  part  of  his  pro- 

Eerty,  and  yet  continuing  in  possession  and  taking  uporr 
im  the  disposition  of  it  with  the  consent  of  the  vendee ; 
for  in  such  case  asrthe  property  was  originally  his,  and  there 
never  was  any  visible  alteration  in  it,  it  was  a  snare  to  in- 
duce persons  to  give  him  credit,  to  which  the  vendee,  by. 
his  neglect  to  obtain  the  possession,  lends  his  assistance,  as 
he  concurs  in  giving  a  false  appearance  to  the  transaction. 
But  in  this  case,  the  timber  came  into  Kent's  possession  ia 
the  natural  course  of  tbe  transaction,  in  which  there  wai 
not  any  fraud  either  actual  or  constructive;  for  it  appeared 
by  the  evidence,  that  the  timber  was  originally  sold  to  tbe 
defendants  on  their  own  account,  and  that  the  vendor  did 
not  know  that  the  bankrupt  had  any  concern  in  the  trans- 
action. 

Lastly,  the  possession  which  a  husband*,  living  with  hit 
wife,  has  of  the  separate  property  of  the  wife,  settled  be* 
fore  marriage,  in  trustees  for  her  separate  use,  is  not  suffi- 
cient to  bring  a  case  within  the  statutes;  and  it  will  not  bt 
any  objection  to  such  a  settlement,  that  the  goods  were  not 
described  in  the  deed,  or  referred  to  in  a  schedule  annexed. 
It  is  observable,  however,  that  if  stock  in  trade  is  thus  set* 
tied  on  the  wife,  for  the  purpose  of  enabling  her  to  carry  on 
a  separate  trade,  if  the  husband  intermeddles  such  trade, 
the  property  will  be  liable  to  his  debts* 


V.  0/ Payments  made  to  and  by  Bankrupts,  protected 

by  Statutes. 

By  th£  act  of  bankruptcy,  all  the  real  and  personal  estate 
of  the  bankrupt  is  vested  in  the  assignees  by  relation,  from 
the  time  of  the  act  committed.  The  legal  effect  of  an  act  of 
bankruptcy  is  to  enable  the  assignees,  when  a  commission 
is  sued  out,  to  rescind  all  contracts  made  by  the  bankrupt 
after  the  act  of  bankruptcy.  This  relation  takes  place  in 
all  cases  except  three,  which  are  provided  for  by  the  sta- 
tutes 1  Jac.  1.  c.  15.  s.  14.— 91  Jac.  1.  c.  19.  si  14.— and  19  G. 
2.  c.  32.  s.  1. 

Of  Payments  to  Bankrupts  protected  by  Statute. — By  stat 
1  Jac.  1.  c.  15.  s.  14.  it  is  provded,  "  that  no  debtor  of  the 

x  Jarman  v.  WooDoton,  3  T.R.  6]i. 
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bankrupt  shall  be  endangered  for  the  payment  df  hi* 
debt  truly  and  bona  fide  to  any.  such  bankrupt  before 

"  such  time  as  he  shall  understand  or  know  that  he  is  be- 

**  come  a  bankrupt." 

Without  this  protecting  provision,  a  bond  fide  payment 
made  to  a  bankrupt,  would  not  have  prevented  the  assignees 
from  recovering  the  same  debt.  It  must  be  observed,  that 
this  provision  does  not  extend  to  payments  made  volun- 
tarily with  knowledge  of  an  act  of  bankruptcy*;  which  is 
followed  up  by  a  commission.  But  where  there  has  not 
been  any  commission,  or  any  docquet  struck*,  or  any  inten- 
tion to  sue  out  a  commission,  if  a  trader  brings  an  action 
against  his  creditor  for  a  debt  due,  it  will  not  be  any  de* 
f^nce  to  say,  that  the  plaintiff  has  committed  an  act  of 
bankruptcy,  of  which  the  defendant  had  notice;  for  in  such 
case,  if  the  plaintiff  recover,  and  the  defendant  pays  the 
debt,  the  payment,  having  been  enforced  by  coercion  of  law, 
will  be  valid  against  the  assignees,  incase  any  commission 
should  afterwards  be  taken  out. 

A  factor  gave  his  acceptance  to  his  principal*  for  the 
amount  of  goods  s&ld  on  account,  after  a  secret  act  of  bank- 
ruptcy of  the  principal,  but  without  notice  to  the  factor; 
and  after  notice  of  the  bankruptcy  the  factor  paid  his  ac- 
ceptance to  the  holder  of  the  bill;  it  was  holden  that  the 
payment  was  protected  by  the  statute. 

By  stat.  21  Jac.  1.  c.  19.  s.  14.  "  no  purchaser  for  a  good 
"  and  valuable  consideration  shall  be  impeached  by  virtue 
of  this  act  or  any  other  act  theretofore  made  against  bank- 
rupts, unless  the  commission  to  prove  him  a  bankrupt  be 
"  sued  forth  against  such  bankrupt  within  five  years  after 
*f  he  shall  become  a  bankrupt.*' 

But  by  stat.  46  Geo.  3.  c.  135.  s.  1.  [22d  July,  1806,]  it  is 
enacted,  "That  in  all  cases  of  commissions  of  bankrupt 
••  thereafter  to  be  issued,  all  conveyances  by,  all  payments* 
"by  and  to,  and  all  contracts  and  other  dealings  and  truns- 
"  actions  (35)  by  and  with  any  bankrupt,  bond  fide  made  or 

ft  Vernon  v.  Hankey,  2  T.  R.  1 13.  c  Wilkini  v.  Casey,  7  T.K.  71 1. 

»  Foster  v.  Ailaoson,  a.  T.  R.  479* 


(33)  Trover  for  goods.  The  goods  in  question  were  taken  in 
execution  by  the  defendants  on  the  7th  of  July  last ;  and  it  wa* 
proved  that  the  bankrupt  had  committed,  an  act  of  bankruptcy  is 
the  May  preceding,  but  that  the  commission  was  not  sued  out 
against  him  till  the   1st  of  October  following.    The  goods  were 
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*  entered  into  more  than  two  calendar  rftotiths  be'foitf  the 
"  date  of  such  commission,  shall,  notwithstanding  any  prior* 
44  act  of  bankruptcy  committed  by  such  bankrupt,  be  good, 
•*  provided  the  person  so  dealing  with  such  bankrupt  had 
••  not  at  the  time  of  such  conveyance,  &c.  notice  of  any 
•*  prior  act  of  bankruptcy  having  been  committed  by  sucli 
4<  bankrupt,  or  that  he  was  insolvent,  or  bad  stopped  pay- 
u  ment."  And  by  s.  9.  "  In  all  cases  of  commissions  of 
"  bankrupt  thereafter  to  be  issued,  every  person  With  whom 
"  the  bankrupt  shall  have  really  and  bond  fide  contracted 
"  any  debt  before  the  date  and  suing  forth  of  such'  comtnis- 
u  sion,  which,  if  contracted  before  any  act  of  bankruptcy 
u  committed,  might  have  been  proved  under  such  commis- 
"  sion,  shall,  notwithstanding  any  prior  act  of  bankruptcy, 
"  be  admitted  to  prove  such  debt,  and  to  be  a  creditor  under 
"  such  commission,  in  like  manner  as  if  ho  such  prior  a<*f  of 
u  bankruptcy  had  been  committed,  provided  sach  creditor 
"  had  not,  at  the  time  of  the  debt  being  contracted;  notice  of 

*  any  prior  act  of  bankruptcy."  And  by  s.  3.  w  it*  all  cases 
"in  which,  under  commissions  of  bankrupt  thereafter  to  be 
"  issued,  it  shall  appear  that  there  has  been  mutual  credit 
"given  by  the  bankrupt  and  any  other  person,  of  mutual 
**  debts  between  the  bankrupt  and  any  other  person ;  one 
"  debt  or  demand  may  be  set  off  against  another,  nottf  ith-' 
"  standing  any  prior  act  of  bankruptcy  committed  by  such 

bankrupt  before  the  credit  was  given  to,  or  the  debt. was 
contracted  by  such  bankrupt,  in  like  manner  as  if  noisbck 
prior  act  of  bankruptcy  haul  been  committed;  provided 
such  credit  was  given  to  the  bankrupt  two  calendar 
months  beforte  the  date  and  suing  forth  of  such  commis- 
sion, and  provided  the  person  claiming  the  benefit  of  such 
set-off  bad  not  at  the  time  of  giving  suet)  credit  notice  of 
any  prior  act  of  bankruptcy,  or  that  such  bankrupt  was 


U 


U 
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jold  on  the  90th  of  July,  and  on  the  30th  of  the  same  month  the 
money  was  paid  over  to  the  person  at  whose  suit  they  were  taken 
in  execution.  For  the  defendants,  it  was  contended,  that  this  case 
was  within  this  section ;  but  per  Lord  Ellenborough  C.  J.  •*  There 
is  no  pretence  for  calling  this  a  payment  by  the  bankrupt,  and*  the 
meaning  of  the  word  transactions  must  be  determined  by  the  words 
used  along  with  it,  viz.  "  contracts  and  other  dealings/'  The 
transactions  protected  by  this  clause  of  the  statute  are  evidently 
transactions  between  the  parties  in  the  ordinary  course  of  business, 
not  transactions  carried  oil  through  the' medium  of  legal  process1' 
The  plaintiffs  had  a  verdict  for  the  produce  of  the  goods  allowing 
for  the  expenses  of  the  sale,  but  not  for  the  sheriff's  poundage. 
Blogg  v.  Phillips,  S  Camp.  N.  P.  C.  129. 
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t  or,  bad  stopped  payment :"  And  by  the  sane 
section  it  is  provided,  "  that  tbe  issuing  of  a  commission, 
"  although  it  shall  afterwards  be  superseded,  or  the  striking 
w  of  a  docket  for  the  purpose  of  issuing  a  commission,  wkc* 
"  titer  any  commission  shall  hate  actually  issued  thereupon 
"  or  not%  shall  be  deemed  notice!*  of  a  prior  act  of  bankruptcy 
49  for  the  purposes  of  this  act,  if  it  shall  appear  that  an  act 
of  bankruptcy  had  been  actually  committed  at  the  time  of 
issuing  such  commission  or  striking  such  docket."  And  by 
s.  4.  "  All  persons  against  whom  any  commission  of  bank- 
"  rupt  shall  thereafter  issue,  and  who  shall  be  duly  found 
bankrupts  under  the  same,  shall,  upon  obtaining  their 
certificate,  be  discharged  from  all  debts  by  this  act  made 
proveable  under  such  commission,  and  shall  have  the  be- 
"  nefitof  the  several  statutes  now  in  force  against  bankrupts, 
"  in  like  manner  as  if  such  secret  acts  of  bankruptcy  had 
"  not  been  committed  prior  to  the  contracting  such  debts." 
And  by  s.  5.  "  No  commission  of  bankrupt,  thereafter 
"  issued,  shall  be  avoided  by  reason  of  any  act  of  bankruptcy 
"  having  been  committed,  by  the  person  against  whom  such 
"  commission  shall  have  issued,  prior  to  the  contracting  the 
"  debt  of  the  creditor,  upon  whose  petition  such  cotyrais- 
"  siou  shall  have  issued,  if  such  petitioning  creditor  had  not 
"  any  notice  of  such  act  of  bankruptcy  at  the  time  when  the 
"  debt  to  bim  was  contracted." 

Notwithstanding  this  last  section,  it  is  still  necessary,  in 
order  to  support  a  commission  of  bankrupt6,  that  there 
should  have  been  a  good  petitioning  creditor's  debt  subsist- 
ing when  tbe  act  of  bankruptcy  was  committed ;  and  it  is 
not  sufficient  that  the  petitioning  creditor's  debt  accrued 
before  the  suing  out  of  the  commission* 

By  stat  406. 3.  c.  181.  (90th  June,  1809,)  s.  9.  it  is  enacted, 
that  in  all  cases  of  commissions  of  bankrupt  hereafter  to 
be  issued,  all  executions  find  attachments  against  tbe 
lands  and  tenements,  or  goods  and  chattels  of  tbe  bank- 
rupt, bona  fide  executed  or  levied  more  than  two  calendar 
"  months  before  the  date  and  issuing  of  such  commission, 
"  shall  be  valid  and  effectual,  notwithstanding  any  prior  act 
of  bankruptcy  committed  by  such  bankrupt,  in  like  man- 
ner as  if  no  such  prior  act  of  bankruptcy  bad  been  com- 
mitted ;  provided  the  person,  at  whose  suit  such  execution 
"  or  attachment  shall  have  issued,  had  not  at  the  time  of 


« 


£  Nat  proof.  R.  ▼.  Bullock,  iTaun-  act  of  boj&riipto?,  has  bee*  repealed 

ton's  R.  71.    This  member  of  the  by  stat.  49  G.  3  c.  191.  ■  1. 

clause,  which  declares  that  strikiuf  e  Moss  ▼,  Smith,  1  Camp.  N.  P.  C. 

*  doefctt  shall  be  notice  of  a  prior  4Stf- 
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"  executing  or  levying  the  same  any  notice  of  any  prior  act 
"  of  bankruptcy  by  such  bankrupt  committed,  or  that  he 
"  was  insolvent,  or  had  stopped  payment.  Provided  al- 
ways, that  the  issuing  of  a  commission  of  bankrupt,  al- 
though such  commission  shall  afterwards  be  superseded, 
shall  be  deemed  such  notice,  if  it  should  appear  that  an 
act  of  bankruptcy  had  been  actually  committed  at  the 
"  time  of  issuing  such  commission/' 

Of  Payments  by  Bankrupts  protected  by  Statute.~The 
next  object  of  consideration  is  the  stat  19  Geo.  2.  c.  32.  s.  1. 
Before  this  statute,  when  an  act  of  bankruptcy  had  been 
committed*  and  a  commission  had  issued  in  consequence  of 
it,  the  property  of  the  bankrupt  was  by  relation  to  the  act 
of  bankruptcy  so  vested  in  the  assignees,  that  any  payment 
made  by  the  bankrupt  after  the  act  of  bankruptcy,  was  void 
as  against  creditors,  however  fairly  such  payment  might 
have  been  made,  and  without' any  regard  to  its  being  a 
voluntary  or  compulsory  payment.  In  order  to  avoid  the 
inconveniencies  arising  from  too  rigid  an  observance  of  this 

grinciple,  when  trade  became  mure  extensive,  the  stat.  10 
L  S.  was  made,  whereby,  after  reciting  the  frequent  com- 
mission of  secret  acts  of  bankruptcy,  unknown  to  Creditors, 
and  other  persons  with  whom  the  bankrupts  had  dealings 
in  trade,  and  their  continuing  afterwards  to  appear  publicly, 
and  carry  on  their  trade  by  buying  and  selling,  drawing,  ac- 
cepting, and  negotiating  bills,  and  paying  atid  receiving 
money  on  account  thereof,  in  the  usual  way  of  trade,  and 
in  the  same  open  and  public  manner  as  if  they  were  solvent 
persons,  and  further  reciting  the  discouragement  to  trade 
and  prejudice  to  credit,  from  permittiug  payments  to  be  de- 
feated in  the  cases  and  under  the  circumstances  above-men- 
tioned, it  is  enacted,  "  that  no  real  and  bond  fide  creditor 
"  of  any  bankrupt,  for  or  in  respect  of  goods  really  and  bond 
"fide  sold  to  such  bankrupt,  or  for  or  in  respect  of  auy  bills 
of  exchange  really  and  bond  fide  drawn,  negotiated,  or  ac- 
cepted by  such  bankrupt,  in  the  usual  and  ordinary  course 
of  trade  and  dealing,  shall  be  liable  to  repay  to  the  as- 
"  signees  of  such  bankrupt's  estate,  any  money  which  before 
"  the  suing  forth  such  commission  was  really  and  bonafide% 
"  and  in  the  usual  and  ordinary  course  of  trade  and  dealing* , 

f  Money  received  in  respect  of  bids  of  exchange  not  yet  due  cannot  be  con- 
sidered as  received  by  the  creditor  in  the  usual  and  ordinary  course 
of  trade  and  dealing.  The  payments  protected  are  payments  upon  bills  ac- 
tually due.  Tamplin  ▼.  Enggius,  fl  Camp.  N.  P.  C  319.  Semb.  that  accom- 
modation bills  are  not  bills  which  can  be  said  to  have  been  drawn  in  the 
usual  coarse  of  trade  and  dealing  within  the  meaning  of  this  statute.  S.  C* 
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44  received  by  such  person  of  any  such  bankrupt,  before 
"  such  time  as  the  person  receiving  the  same  shall  know,  un- 
"  derstand,  or  have  notice,  that  he  is  become  a  bankrupt,  or 
••  that  he  is  in  insolvent  circumstances  (34)." 

A  payment  under  an  arrest*,  has  been  construed  to  be  a 
payment  hi  the  usual  and  ordinary  course  of  trade  and  deal* 
ing,  and  consequently  within  the  protection  of  this  act 

The  bankrupt  was  indebted  to  Morgan  by  the  acceptance 
of  a  bill  of  exchange.  The  bill  not  being  paid,  M.  com- 
menced an  action  against  the  bankrupt,  and  employed  a 
sheriff's  officer  to  arrest  him.  The  bankrupt  upon  being 
arrested,  paid  the  amount  of  the  bill.  Neither  M.  nor  any 
one  concerned  for  bim  personally  knew  that  the  bankrupt 
bad  committed  an  act  of  bankruptcy,  or  that  he  was  in  in- 
solvent circumstances.  The  majority  of  the  judges  in  the 
Court  of  Common  Pleas,  via.  Heath  and  Rooke  J.  held  this 
a  good  payment  within  the  statute.  Chambre  J.  thought 
otherwise  (35). 

g  Cox  v.  Morgan,  9  Bo*.  &  Pul.  393.  Per  Heath  and  Rooke  J«.,  Chambre  J. 
dissent.  See  alio  the  caiea  there  cited  of  Calvert  ?.  lingard,  and  Holmes' 
v.  Wennington,  establishing  the  same  point. 
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(34)  Different  opinions  have  been  entertained  iu  respect  of  the 
manner  of  construing  this  statute*  It  was  said  by  Chambre  J.  in 
Cox  v.  Morgan,  2  Bos.  &  Pul.  407,  that  as  all  the  other  bank- 
rupt laws  are  remedial,  and  as  the  act  in  question,  by  giving  a 
preference  to  a  particular  class  of  creditors,  trenches  upon  the  great 
leading  principle  of  those  laws,  viz.  the 'securing  the  property  for 
equal  distribution,  therefore  it  was  not  peculiarly  entitled  to  hav« 
its  operation  extended  by  construction.  But  in  the  same  case, 
p.  412.  Heath  J.  is  reported  to  have  said;  that  this  had  always  been 
considered  as  a  remedial  statute*'  and  as  such  waa  entitled  to  a  Iw 
beral  construction.  So  Lord  Kenyon  C.  J.  in  Bradley  v.  Clark, 
$  T.  R.  200.  said,  that  it  was  a  remedial  law,  and  that  effect  ought 
to  be  given  to  it  as  far  as  the  words  would  warrant.  See  Ellen* 
borough  C.  J.  in  Hovil  v.  Browning,  7  East,  154. 

(35)  In  Harwood  v.  Looms,  U  East,  127*  the  question  arose 
whether  a  payment  of  a  promissory  note  by  a  bankrupt,  under  au 
apprehension  of  process  of  execution  issuing  against  him,  upon 
judgment  obtained  on  the  note,  was  a  payment  in.  the  usual  and 
ordinary  course  of  trade  and  dealing  within  the  statute.  The  court 
inclined  to  think  that  it  was  not,  hut  did  not  give  any  decisive 
opinion  on  this  point,  holding  the  payment  not  to  be  protected*  on 
the  ground,  that  it  did  not  appear  in  the  special  case,  that  the  note 
(even  supposing  it.to  be  comprehended  under  the  term  brlfc-of «- 
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But  where  the  bankrupt  being  in  prison*,  sent  for  a  certain 
number  of  bis  creditors  and  paid  them,  omitting  ontt  at 
whose  suit  also  he  was  charged  in  custody;  this  was  holden 
to  be  a  case  of  undue  preference,  and  the  payment  thus 
made  not  within  the  protection  of  the  statute. 

A  bill  of  exchange  had  been  drawn  on  the  bankrupt1,  who, 
when  it  became  due,  requested  time  of  the  holder  (the  de- 
fendant Hall)  saying,  it  was  not  convenient  to  pay  it  at  that 
time,  but  promising  to  pay  interest  for  it,  if  the  defendant 
would  permit  it  to  remain,  in  his  (the  bankrupt's)  hands, 
and  afterwards,  without  notice  of  the  bankruptcy,  the  de- 
fendant on  application  received  payment  of  the  bill ;  the 
court  were  clearly  of  opinion,  that  this  was  not  such  a  pay- 
ment in  the  ordinary  course  of  business  as  came  within  the 
provision  of  the  statute,  on  the  ground,  that  the  transaction 
amounted  to  a  loan  of  money  at  interest,  which  became  a 
debt. 

So  where  money  had  been  paid  by  a  trader*,  after  a  secret 
act  of  bankruptcy,  to  a  carrier,  for  the  carriage  of  the 
trader's  goods,  it  was  holden,  that  the  payment  was  not 
within  the  statute,  which  was  confined  to  payments  made 
for  goods,  and  payments  of  bills  of  exchange. 

So  where  A.  obtained  a  verdict  for  a  sum  of  money  against 
B.1,  who  afterwards  committed  an  act  of  bankruptcy;  A.  in* 
stead  of  entering  up  judgment  and  taking  out  execution, 
consented  to  take  a  bill  for  the  amount,  drawn  by  B.  on  C. 
his  debtor,  which  bill,  when  it  became  due,  was  duly  paid 
by  C,  it  was  holden,  that  this  payment  was  not  protected 
by  the  statute. 

A  trader,  after  a  secret  act  of  bankruptcy",  consigned 
goods  to  a  factor,  who  agreed  to  advance  money  thereon, 
and  accordingly  accepted  and  paid  bills  drawn  on  him  by 
the  trader;  a  commission  afterwards  issued  against  the 
trader,  after  which  the  factor  sold  the  goods  and  received 
the  money ;  it  was  holden,  that  this  case  did  not  fall  within 

h  Southey  t.  Batter,  3  Bos.  &  Pal.  237.    k  Bradley  ▼.  Clark,  S  T.  ft.  197. 

i  Vernon  and  others  assigned  of  Ty-    1  Pinkerton ▼.  Marshall,  9  H.  Bl.  334. 

.   ler  ▼.  Hall,  a.  T.  R.  04»*  n  Copland  ▼.  Stein,  8  T.  R.  190* 


change  in  the  statute)  had  been  drawn  and  negotiated  in  the  usual 
and  ordinary  course  of  trade  and  dealing.  It  seems,  that  whether 
the  note  bad  been  so  drawn,  &c  waa  a  question  of  fact  w.iich  the 
jury  ought  to  have  found* 
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tbe  provisions  either  of  the  1  Jac.  I.e.  15,  s.  14.  or  the 
19  G.  2.  c.  32.  s.  1.  and  that  the  factor  was  answerable  to 
the  assignees  for  the  value  of  the  goods. 

A  trader,  being  indebted  to  A.  for  goods  sold  and  deli- 
vered, committed  a  secret  act  of  bankruptcy1;  after  which 
A.  without  the  knowledge  of  the  bankrupt,  by  the  custom 
of  Loudon,  attached  money  belonging  to  the  bankrupt  in 
the  bauds  of  his  debtor,  and  received  tbe  same  from  the 
debtor  in  consequence  of  a  judgment  obtained  against  him 
in  the  foreign  attachment.  It  did  not  appear,  that  tbe  bank- 
rupt knew  that  this  money  was  in  the  hands  of  his  debtor: 
it  was  holden,  that  this  payment  by  the  debtor  was  not  pro- 
tected by  stat.  19  G.  2.  c.  32.  for  that;  statute  extends  only 
to  payments  by  the  bankrupt. 


VI.  Of  Actions  which  may  be  brought  by  the  At- 
signees  of  a  Bankrupt,  and  in  what  Manner  they 
ought  to  me. 

1.  Money  had  and  received.— An  action  for  money  had  and 
received  will  lie  against  a  creditor  of  the  bankrupt0,  who  af- 
ter the  act  of  bankruptcy,  takes  out  execution  against  the 
goods  of  the  bankrupt,  and  receives  from  the  sheriff  the 
inoney  arising  from  the  sale  of  the  goods;  for  the  law  sup- 
poses the  creditor  to  have  received  the  same  fpr  the  use  of 
the  assignees,  in  whom  the  property  of  the  goods  is  vested, 
and  thence  implies  a  promise  to  pay. 

So  wherd  a  trader  became  a  bankrupt  by  lying  in  prison 
two  months  after  an  arrest',  it  was  holden,  that  his  assignees 
might  maintain  an  action  for  money  had  and  received  against 
a  person,  who,  after  the  arrest,  and  before  the  expiration  of 
the  two  months,  having  had  notice  that  a  commission  would 
be  sued  out  against  the  trader,  sold  his  goods,  and  paid  him 
the  produce  (36). 

a  Hovil  v.  BrMrninf ,  B.  R,  Q.  46    •  Kiteaia  v.  Campbell,  9  Wilt,  304* 
G.  3.  7  East,  154.  and  Bl.  Rep.  897. 

p  K>i»f  ▼.  Leith,  *  T.  R.  141. 


(36)  In  cases  of  this  kind  the  assignees  have  an  election  to  bring 
either  trover  or  assumpsit.  Jn  trover  they  may  recover  the  full 
value  of  the  goods  at  the  time  they  were  taken,  though  the  sale 
may  not  actually  have  produced  more  than  half  their  worth;   but 
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By  the  law  of  England*,  if  not  contradicted  by  the  laws 
of  the  country  where  the  property  may  be,  the  commissioners 
may  dispose  of.  the  personal  property  of  the  bankrupt  resi- 
dent here,  although  such  property  be  in  a  foreign  country. 
Hence  where  the  defendant  being  resident  in  England,  and 
a  creditor  of  the  bankrupt  in  England,  after  the  assignment 
of  the  bankrupt's  estate,  and  with  full  knowledge  thereof, 
attached  and  afterwards  received,  by  a  remittance,  money 
due  to  the  bankrupt  in  Rhode  Island  in  North  America;  it 
was  holden,  thpt  the  assignees  migbt  recover  the  same  from 
the  defendant,  in  an  action  for  money  had  and  received  to 
their  use. 

So  where  after  an  act  of  bankruptcy  committed',  but 
before  the  assignment,  a  creditor  of  the  bankrupt  in  Eng- 
land, and  resident  in  England,  with  knowledge  of  the  act 
of  bankruptcy,  made  an  affidavit  of  debt  in  England,  by 
virtue  of  which  he  attached,  and  after  the  assignment  re* 
ceived,  money  due  to  the  bankrupt  in  one  of  the  British 
plantations  in  America;  it  was  holden,  that  the  assignees 
might  recover  the  same  in  an  action  for  money  had  and  re- 
ceived. 

A.  after  an  act  of  bankruptcy  committed  by  B.f,  received 
the  amount  of  a  draft  drawn  by  B.  on  his  banker  in  favour 
of  A.,  for  a  bond  fide  debt.  The  plaintiffs,  as  assignees  of 
B.,  brought  an  action1  against  the  banker  for  a  larger  sum  of 
money  belonging  to  the  bankrupt,  in  which  action  the  banker 
attempted  to  set  off  the  befprementioned  sum,  which  he  had 
paid  to  A.:  but  it  appearing  that  the  banker  had  paid  the 
money  to  A.  with  full  knowledge  of  the  bankruptcy,  the 
set-off  was  disallowed.  The  plaintiffs  then  brought  an  ac- 
tion for  money  had  and  received  against  A.  to  recover  the 

q  Hunter  v.  Potts,  B.  R.  H.  31  Goo.  3.    t  Vernon  v.  Harmon,  9  T.  R.  9S7. 
4  T.  R.  183.  (37).  t  Vernon  v.  Haakey,  a  T.  R.  1  is. 

r  Sill  v.  Wonwick,  l  H.  Bl.  665. 


in  assumpsit,  the  assignees  considering  the  party  selling  the  goods 
as  their  agent,  are  entitled  to  recover  only  what  was  produced  by 
the  sale  of  the  goods.  Per  Grose  and  Bnller  Js.  in  King  v.  Leith, 
8  T.  R.  144,  145.  If  the  assignees  bring  assumpsit  tney  affirm 
the  contract,  and  the  defendant,  if  a  creditor  of  the  bankrupt,  may 
set  off  his  debt,  Smith  v.  Hodson,  4  T.  R.  21 1 .  But  the  assignees 
eannot  affirm  the  act  of  the  bankrupt  as  their  agent  in  part,  and 
avoid  it  as  to  the  rest,  Wilson  v.  Poulter,  Str.  859* 

(37)  The  authority  of  this  case  was  conGrmed  by  the  decision 
in  Phillips  v.  Hunter,  on  error  in  Exchequer  Chamber,  Hil.  35, 
Geo,  9.  Eyre  C.  J.  dissentient,  %  H.  BL  402, 
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amount  of  the  draft,  but  it  was  bolden,  that  the  action 
would  not  lie;  for,  although  the  plaintiffs  had  at  first aa 
election  whether  they  would  bring  the  action  against  the 
banker  or  A.,  yet  having  in  the  former  action,  against  the 
banker,  insisted  that  the  money  had  not  been  paid  on  their 
account,  and  that  it  was  void,  they  could  not  in  the  present 
action  be  permitted  to  contradict  it,  and  insist  that  the  pay* 
ment  was  made  on  their  account. 

GraewanJ.— In  covenant  for  rent  on  an  indenture"  brought 
by  the  assignees  of  the  lessor  (a  bankrupt)  the  lessee  cannot 
plead  that  the  lessor  nil  hah  ait  in  tenementis ;  for  the  assig- 
nees succeed  to  all  the  rights  of  the  bankrupt,  and  conse* 
quently  may  claim  the  benefit  of  that  estoppel,  which  would 
have  operated  between  the  lessor  and  lessee. 

Debt. — The  assignees  of  a  bankrupt  may  bring  an  action 
of  debt  on  the  stat.  9  Ann,  c.  14.  against  the  winner*  for 
money  lost  at  play  by  the  bankrupt  before  his  bankruptcy. 

Trover. — If  after  an  act  of  bankruptcy  but  before  com* 
mission,  a  person  sue  out  execution  against  the  goods  of  the 
bankrupt,  under  which  the  sheriff  makes  a  seizure,  and  then 
a  commission  issues,  and  afterwards  the  sheriff  sells  the 
goods,  the  assignees  may  maintain  trover  against  the  sheriff*, 
but  not  trespass*,  for  officers  and  ministers  of  justice  can- 
not be  made  trespassers  by  relation. 

In  like  manner  the  assignees  may  bring  trover  against  the 
party  suing*,  if  proved  a  party  to  the  conversion  by  giving 
bond  to  the  sheriff,  and  receiving  the  money  levied  (38). 

Or  if  the  party  accompany  the  officer  in  levying  the 
goods*,  though  the  produce  of  the  goods  remain  in  the  hands 
of  the  sheriffs  broker. 

If  a  trader  become  a  bankrupt  between  the  time  of  exe- 
cuting a  bill  of  sale  of  a  ship  at  sea  to  the  defendants  and 
the  time  of  the  defendant's  complying  with  tht  requisites  of 
the  registry  acts  of  the  26  Geo.  3.  c.  60.  and  34  Geo.  3. 
c.  68.  §  16.  though  such  requisites  were  completed  after 
the  act  of  bankruptcy,  and  before  the  action  brought,  yet 

u  Parker  ▼.  Manning,  7  T.  R.  537.  a  Ruth  v.  Baker,  Bull  N.  P.  41.  Str. 

x  Brandon  ▼.  Pate,  s  H.  Bl.  36s.  996,  and  MSS.  S.  C. 

7  Cooper  ▼.  Chitty,  I  Burr.  90,  andi  b  Menfcatn  ▼.  Edmonton,  1    Boa.  fc 

Bl.  Ren.  65.  Pul.  369. 

%  Smith  r.  Millet,  1 T.  R.  475.  c  Moaa  ▼.  Cnarnock,  s  East's  R.  399. 
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(38)  "  As  to  the  conversion  by  the  defendant,  the  evidence  is  as 
strong  as  can  be;  the  bond  proves  that  he  ordered  the  execution, 
and  the  money  paid  to  him  shews  who  had  the  produce  of  tht 
good*."  Per  Cur.  S.  C.  MSS. 
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the  property  does  not  pass,  and  the  assignees  may  maintain 
trover  for  the  ship. 

If  a  trader  has  been  a  bankrupt  twice*,  and  obtained  his 
certificate  under  both  commissions,  but  has  not  paid  a  divi- 
dend of  15e.  in  the  pound  uuder  the  last;  although  the 
future  estate  of  such  bankrupt  remain  liable  to  tbe  claims 
of  his  individual  creditors,  under  the  second  commission, 
not  having  received  15$.  in  the  pound,  which  they  may 
respectively  sue  for  as  in  other  cases,  yet  this  will  not  pre-* 
vent  the  vesting  of  the  bankrupt's  estate  in  the  assignees 
under  a  third  commission  for  the  benefit  of  all  the  creditors, 
and  such  assignees  may  sue  for  and  recover  the  same. 

In  what  Manner  the  Assignees  aught  to  sue.— -In  actions 
brought  by  the  assignees,  they  may  declare  generally  as  as- 
signees of  the  estate  of  A.  a  bankrupt,  according  to  the  form 
of  the  statutes  concerning  bankrupts,  without  setting  forth. 
the  act  by  which  the  trader  became  a  bankrupt*,  ok  the  pro- 
ceedings under  the  commission'. 

A  new  assignee  may  in  his  own  name  maintain  an  action 
upon  a  judgments,  obtained  by  a  former  assignee,  who  has 
been  displaced  by  the  chancellor. 

A  declaration  on  a  scire  facias*,  by  the  assignees  of  a 
bankrupt,  stating  generally,  that  he  became  a  bankrupt 
within  tbe  meaning  of  the  statutes,  and  that  his  goods  and 
effects  were  duly  assigned  to  tbe  plaintiffs,  is  sufficient, 
without  stating  the  trading,  act  of  bankruptcy,  &c.  because 
a  scire  facias  is  an  action. 

The  assignees  cannot  make  themselves  parties  to  the 
record  in  any  intermediate  stage  of  the  proceedings1,  but  it 
must  be  immediately  after  judgment,  and  before  any  other 
proceeding  has  taken  place,  though  an  interlocutory  judg- 
ment is  sufficient  for  this  purpose.  Hence  where  plaintiff 
after  judgment  against  him  and  writ  of  error  allowed,  be- 
comes a  bankrupt,  the  assignees  ought  to  go  on  with  the 
writ  of  error  in  the  bankrupt's  name,  the  writ  of  error  being 
a  proceeding  after  the  judgment;  and  if  the  assignees,  in- 
stead of  adopting  this  method,  sue  out  a  sci.fa.  in  their 
own  names  to  compel  an  assignment  of  errors,  the  court 
will  quash  it.  ' 

If  the  assignees  bring  an  action  upon  a  contract  made  by 
the  bankrupt  before  his  bankruptcy,  it  is  incumbent  on 

d  ffaril  r.  Browning,  7  East,  154.  %  De  Cotton  ▼.  Vanghan,  10  Beat,  01 «. 

e  Pcpys  r.  Low,  Carth.  99.  h  Winter  ▼.  Kretchman,  g  T.  R.  45. 

f  Lawson  v.  Lamb,  Latw.  974.  i  Kretchman  r.  Be yer,  l  T.  R.  463. 
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them  to  sue  as  assignees,  and  so  to  state  themselves  in  the 
declaration.  ■ 

But  where  the  contract  is  made  by  the  bankrupt  after 
his  bankruptcy*,  and  before  he  has  obtained  bis  certificate, 
as  all  bis  property  is  then  vested  in  the  assignees,  he  will  be 
considered  as  their  agent;  and  in  such  case  it  is  not  neces- 
sary that  they  should  state  themselves  to  be  assignees  in  the 
declaration  (39),  in  like  manner  as  where  an  executor  brings 
an  action  on  a  contract  made  fry  himself  respecting  the  goods 
of  the  testator,  he  need  not  name  himself  executor. 

In  actions  of  assumpsit  brought  by  the  assignees  on  con- 
tracts made  with  the  bankrupt,  thlre  are  two  ways  in  which 
the  promises  may  be  laid  in  the  declaration;  1st,  As  having 
been  made  to  the  bankrupt1  before  his  bankruptcy  (40); 
and,  £dly,  As  having  been  made  to  the  plaintiffs  as  assig- 
nees*. 

In  an  action  brought  by  the  assignees  of  a  bankrupt*,  the 
plaintiff  declared  on  an  account  stated  with  the  bankrupt, 
whereon  the  defendant  was  found  in  arrear  /.,  and  being 
to  in  arrear,  he  promised  to  pay  the  plaintiffs  as  assignees. 
On  the  general  issue  pleaded,  tUe  evidence  was,  that  the 
account  was  stated  with  the  bankrupt,  and  the  defendant 
promised  to  pay  him,  but  there  was  not  any  evidence  of  a 
promise  to  the  assignees.  Lord  Hardwicke  C.  J.  was  of  opi- 
nion, that  the  declaration  was  supported  by  the  evidence, 
and  the  plaintiff  had  a  verdict.  On  st  motion  for  a  new  trial, 
the  court  concurred  in  opinion  with  the  chief  justice;  Lee  J. 
observing,  that  he  was  not  aware  of  any  case,  where,  on  a 
declaration  framed  in  this  manner,  it  had  been  holden  neces- 
sary to  prove  an  express  promise  to  the  assignees ;  because 
when  the  account  was  proved  to  be  stated  with  the  bank- 

k  Evans  v.  Mann,  Cowp.  569.  m  Fashion  v.  Dortnet,  7  Vjo.  Abr.  140. 

1  Rig  V.  Wilmer,  Str.  697.  adjudged  Tit.  Creditor  and  Baukrapt,  pi.  16. 

on  demurrer  to  declaration.  n  Skinner  ▼.  Rebow,  T.  8*96.2. 

B.  R.  MS&. 


(39)  "  Nor  is  it  necessary  that  the  assignee*  should  give  evw 
denceof  the  trading,  act  of  bankruptcy,  &c."  Per  Ash  hurst  J.  in 
Evans  v.  Mann,  Cowp.  570. 

.  (40)  It  is  most  usual  in  practice  to  state  the  promises  to  have 
been  made  to  the  bunk  rapt,  and  this  form  is  best  adapted  to 
actions  on  promissory  notes  given  to  the  bankrupt*  Sometime*  to 
declarations  drawn  in  this  form,  where  the  fact  requires  it,  counts 
are  added  for  money  bad  and  received  to  the  use  of  the  assignees, 
and  upon  an  account  stated  with  the  assignees,  with  promises  to 
the  assignees. 
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fupt,  there  was  a  sufficient  consideration;  a  debt  was  created 
to  the  bankrupt  which  was  transferred  to  the  assignees  by 
the  statute;  and  this  was  evidence  of  a  promise  to  the  assig- 
nees so  as  to  entitle  them  to  this  demand,  standing  in  the 
place  of  the  bankrupt. 

The  plaintiffs,  in  their  original  writ,  described  themselves 
as  assignees  of  A.*,  and  also  as  assignees  of  B.,  there  not  be* 
ing  any  joint  commission  against  the  two,  and  declared  in 
Several  counts  for  goods  sold  and  delivered  by  both  the  bank" 
rupts,  and  also  for  goods  sold  by  each  of  the  bankrupts.  A 
verdict  was  found  for  the  plaintiffs,  and  the  damages  were 
-assessed  severalty  on  the  separate  counts.  On  a  motion  in 
arrest  of  judgment,  the  court  were  of  opinion  that  the  as- 
signees might  recover  as  much  as  the  bankrupts  themselves 
might  jointly  have  recovered ;  therefore  as  the  damages 
were  assessed  severally,  they  might  enter  up  their  judgment 
on  the  count  for  the  joint  demand  (41). 

Agreeably  to  this  determination,  where  the  plaintiffs  sued' 
as  assignees  of  A.  and  B.,  and  also  as  assignees  of  C,  for  a 
joint  demand  due  to  all  the  bankrupts,  the  declaration  was 
holden  good  on  motion  in  arrest  of  judgment. 

Actions  against  Assignees. — Formerly  when  a  dividend 
was  declared,  it  was  considered  that  a  right  of  action  against 
the  assignees  accrued  to  every  creditor  tor  his  proportion*, 
and  t£  was  holden  that  assumpsit  might  be  maintained  against 
the  assignees  of  a  bankrupt  by  a  creditor  for  his  share  of  9 
dividend,  under  an  order 'of  the  commissioners  (49) ;  and  in 
such  action  the  proceedings  before  the  commissioners  were 
conclusive  evidence  of  the  debt  (43),  and  the  assignees  could, 
not  setoffs  debt  due  from  the  plaintiff,  for  the  sum  proved 

o  Hancock  ▼.  Haywood,  3  T.  R.  433-  p  S  treat  field  ▼.  Halliday,  3  T.  R.  770* 

recognized    by    Ld.     £llenborqugh  q  Brown  v.    Bullen,  Dong.  407.  per 

C,  J.  in  De  Coason  ▼.  Vaugbao,  10  Kenyon  C.  J.  6  T.  R.  549.  S.  P. 
East,  £5. 


<•* 


(41)  If  the  verdict  had  been  entered  generally,  the  judgment 
must  have  been  arrested ;  because  the  court  were  clearly  of  opi* 
•ion  that  the  counts  for  the  separate  demands  were  improperly 
joined, 

(42)  After  a  debt  is  liquidated  before  the  commissioners,  it  can-, 
not  be  litigated,  but  by  an  application  to  the  great  seal.  Per  Cur. 
Doug.  409* 

(43)  The  only  way  to  question  the  proof  of  the  debt  taken  by 
the  commissioners  is  by  petition  tp  the  chancellor.  Per  Lewd 
Mansfield  C.  J.  Doug.  408*.  - 
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must  be  taken  to  be  tbe  balance  due;  but  now,  by  itat  49 
G.  3.  c.  191.  s.  18.  no  action  shall  be  brought  by  any  creditor 
who  has  proved  any  debt  under  any  commission  of  bauk* 
rapt,  against  the  assignees  of  the  estate  of  such  bankrupt, 
for  the  amount  of  any  dividend  declared  by  the  commit* 
sioners :  but  in  cases  of  refusal  by  tbe  assignees  to  pay  such 
dividend,  the  creditor  entitled  to  the  same  may  petition 
the  Ld.  Chancellor,  Ld.  Keeper,  or  Lords  Commissioners 
for  the  custody  of  the  Great  Seal,  who,  on  hearing  such 
petition,  may  not  only  order  the  payment  of  such  dividend, 
but  also  in  all  cases  in  which  it  shall  appear  that  the 
justice  6f  the  case  shall  require  it,  may  order  payment  of 
Interest  for  the  time  that  such  dividend  shall  have  been 
withheld,  and  of  the  costs  of  the  application. 

A  certificated  bankrupt  cannot  maintain  assumpsit*  against 
bis  assignees  for  his  allowance  under  sUt.  5  G,  3.  a  30.  s.  7* 
(his  estate  having  paid  IQs.  in  the  pound)  if  it  appear  that 
bis  certificate  was  not  allowed  before  payment  oi  the  divi- 
dends. 


can 


VII.  Of  Actions  by  the  Bankrupt. 

Aw  uncertificated  bankrupt  has  a  special  property  in 
goods  acquired  by  himself  after  his  bankruptcy*,  and  may 
maintain  trover  for/them  against  strangers. 

So  if  an  order  for  the  delivery  of  goods*,  belonging  to  A., 
but  in  the  possession  of  B.,  be  given  by  A.  to  an  uncertifi- 
cated bankrupt,  in  payment  of  a  debt  due  from  A.  to  the 
bankrupt  after  his  bankruptcy,  and  B.  refuses  to  deliver  the 
goods,  the  bankrupt  may  maintain  trover  against  him  (44). 

In  cases  of  this  kind,  however,  the  bankrupt  can  recover 
ealy  where  the  assignees  do  not  interfere",  for  the  general 
assignment  of  personal  property  by  the  commissioners  in 

r  Groom*  ▼.  Potto,  6  T.  R.  548.  t  Fowler  ▼.  Down,  I  Bos.  &  Pul.  44. 

•  Webb  v.  Fox,  7  T.  R.  391.  u  Kitchen  ▼.  BarUcb,  7  East's  R.  53. 


(44)  These  cases  proceeded  00  this  ground,  that  an  uncertificated 
bankrupt  has  a  special  property  in  the  goods  in  his  possession,  sab- 
sequent  to  the  bankruptcy ;  but  notwithstanding  these  decisions,  to 
assumpsit  by  several  partners,  the  defendant  may  plead  in  bar  the 
bankruptcy  of  one  of  them.  Eckhardt  and  others  v.  Wilson, 
8  T.  R.  140. 
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the  first  instance  pusses  all  the  future  acquired  a*  well  a* 
present  personal  property,  and  a  second  assignment  of  per- 
sonal property  poming  to  the  bankrupt  is  not  necessary; 
consequently  the  superior  title  of  the  assignees  must  pre- 
vail where  they  come  forward,  and  assert  it 

To  an  action  on  a  promissory  note1,  and  for  money  lent* 
the  defendant  pleaded  that  the  plaintiff  was  an  uncertifi- 
cated bankrupt,  whose  effects  had  been  duly  assigned  by 
the  commissioners  under  a  general  assignment,  comprehend- 
ing in  terms  the  future  as  well  as  present  personal  property 
of  the  plaintiff,  and  that  the  assignees  had  required  tlje  de- 
fendant to  pay  to  them  the  money  claimed  by  the  plaintiff. 
Replication,  that  the  causes  of  action  had  accrued  after  the 
plaintiff  became  bankrupt,  and  that  the  defendant,  at  the 
time  of  the  contract,  treated  with  the  plaintiff  as  a  person 
capable  of  receiving  credit  in  that  behalf,  and  that  the 
commissioners  had  not  at  auy  time  since  assigned  to  the 
assignees,  or  any  other  person,  the  promissory  note  or 
money  mentioned  to  be  lent.  On  demurrer,  it  was  holden* 
that  the  replication  was  bad  for  the  reasons  before  men- 
tioned. 

An  uncertificated  bankrupt  may  maintain  ansactlon  fou 
work  and  labour  done  after  his  bankruptcy?  (45). 

Where  a  commission  of  bankrupt  is  taken  out  fraudu- 
lently or  maliciously*,  the  chancellor  may  under  the  stat« 
5  Geo.  %  c.  30.  s.  23.  assign  the  bond  (given  by  the  peti- 
tioning creditor)  to  the  bankrupt,  so  as  to  enable  him  to 
recover  the  whole  penalty  of  the  bond.    N.  The  assignment 

x  Kitchen  ▼.  BarUch,  7  Eatt*s  R.  53.      s  Smith  v.  $roomhead,7  T.  R.  300. 
y  Chippendale  v.TomUuaon,  Co.  B.  L. 
6th  edit  p.  431. 


(45)  So  for  work  and-  labour,  and  materials  found,  incident  and 
necessary  to  the  labour,  Silk  v.  O*  borne,  l  Esp.  N.  P.  C.  140.  So 
for  money  lent  and.  advanced,  as  it  will  be  presumed  that  the 
money  may  have  been  earned  by  his  labour,  Evans  v.  Brown,  1  Esp. 
N.  P.  C.  170. 

Lord  Ellenboroogh  C.  J.  speaking  of  Chippendale  v.  Tomlin- 
son,  and  the  cases  which  have  been  decided  on  its  authority,  said*; 
that  the  hardship  of  the  ease  might  perhaps  have  wjarped  the  opi- 
nion of  the  judges,  when  the  evil  might  have  been  better  remedied 
by  statute,  but  now  there  was  an  inveterate  practice  of  above  twenty 
years  in  support  of  that  series  of  cases. 

•  In  Kitchen  v.  BarUcb,  7  Eait's  R.  62* 
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of  the  bond  by  the  chancellor  is  conclusive  evidence  of  the 
fraud  or  malice  in  an  action  brought  on  such  bond,  audit 
is  not  necessary  to  state  in  the  declaration  that  Ue  con* 
mission  was  fraudulently  or  maliciously  sued  out. 

See  further  on  this  point,  Smithy  v.  Edmondson,  3  Eart'l 
ft.  22. 


VIII.    Of  the  Pleadings. 

1.  Of  the  general  Plea  of  Bankruptcy  under  Stat  5  Geo. 
8.  c.  30.  s.  7.— By  stat.  6.  Geo.  2.  c.  30.  s.  7.  "  If  aoy  bank- 
"  rupt  is  afterwards  impleaded  for  any  debt  due  before  such 
"  time  as  he  became  a  bankrupt,  he  may  plead  in  general. 
"  that  the  cause  of  such  action  or  suit  accrued  before  such 
"  time  as  he  became  a  bankrupt,  and  may  give  the  special 
"matter  in  evidence;  and  the  certificate  and  allowance 
"  thereof  shall  be  sufficient  evidence  of  the  trading,  bank- 
"  ruptcy,  commission,  and  other  matters  precedent  to  such 
"  certificate,  and  a  verdict  shall  thereupon  be  given  for 
"  the  defendant,  unless  the  plaintiff  can  prove  the  cer- 
"  tificate  obtained  unfairly,  and  bv  fraud,  or  can  make  ap- 
•'  pear  any  concealment  by  the  bankrupt  to  the  value  of  10/." 

This  general  plea  of  bankruptcy,  if  pleaded  in  the  Court 
of  King's  Bench,  does  not  require  the  signature  of  counsel'; 
but  by  the  practice  of  the  Common  Pleas  it  ought  to  be 
signed  by  a  serjeantb,  otherwise  it  may  be  treated  us  a  nul- 
lity. 

It  is  sufficient  for  the  defendant  under  the  preceding  &&* 
tute  to  pursue  the  words  of  it,  and  to  aver,  that  the  cause 
of  action  accrued  before  he  became  a  bankrupt;  without 
averring,  that  the  defendant  had  conformed  according  to 
the  bankrupt  statutes6,  or  that  the  defendant  became  a 
bankrupt  before  the  commencement  of  the  autt*. 

By  a  certificate  obtained  under  a  joint  commission,  sepa- 
rate as  well  as  joint  debts  are  discharged*.  In  like  manner, 
by  a  certificate  obtained  under  a  separate  commission,  joint 
debts,  as  well  as  separate  debts,  are  discharged*".  Formerly, 
indeed,  doubts  were  entertained  whether  a  certificate  under 

*  Leighq.  t.  ▼.  Monteiro,  (5T.  R.  496.  e  Howmrd  r.  Poole,  Str.  995.    Dtr. 

b  Pitcher  r.  Mtrtin,  sBoa.&Pul  171.  431.  S.  C.    Wicket  r.  Stnhaa,  Str. 

c  Willau  ▼.  Giordani,  Co.  B.  JL  5th  1157.  S.    P.  Honey'a  cue,  3  P 

edit.  p.  5 18.  in  which  Paxil  v.  Salk-  Wins.  23. 

eld,  U  Will.  139  wm  OTerruled.  f  Exp.  Yale,  3  P.  Wins.  t4.  n. 
d  Tower  r.  Cameron,  6Ewt'i  R.  413. 
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*  separate  commission,  against  one  partner,  would  not 
charge  the  other  partner;  and,  therefore,  it  was  held  neces* 
aary  to  provide  against  such  discharge  by  stat  10  Ann.  c  15. 
by  the  3d  section  of  which  it  is  enacted  and  declared,  "  that 
partners,  joint  obligors,  and  joint  contractors,  with  a  bank- 
rupt who  has  been  discharged,  shall  remain  liable,  as  if  the 
bankrupt  had  never  been  discharged. 

This  general  plea  of  bankruptcy  may  be  supported  by 
evidence  of  a  certificate  allowed  after  bill  filed,  and  before 

Elea  pleaded* ,  the  cause  of  action  having  accrue*  before  the 
ankruptcy;  but  the  certificate  cannot  be  given  in  evidence 
under  the  general  issue,  for  the  debt  still  exists,  and  as  the 
certificate  only  operates  as  a  special  discharge  from  it  under 
the  statute,  the  defendant  must  avail  himself  of  this  dis^ 
charge  in  manner  prescribed  by  the  statute*. 

But  the  certificate  will  operate  as  a  discharge1  of  such 
debts  only  as  are  due  at  the  time  when  the  act  of  bankruptcy 
is  committed  (46).  Debts  proveable  under  the  commis- 
sion, and  debts  to  be  discharged  by  the  certificate,  are  con* 
vertible  terms,  and  debts  not  due  at  the  time  of  the  act  of 
bankruptcy,  except  in  the  cases  specially  provided  for  by 
particular  statutes,  are  not  affected  by  the  commission. 

Hence  where  a  debt  accrues  after  an  act  of  bankruptcy 
and  before  the  issuing  of  the  commission*,  the  bankrupt  will 
remain  liable,  although  he  has  obtained  his  certificate,  and 
cannot  avail  himself  of  the  general  plea  of  bankruptcy. 

But  if  the  acceptor  of  a  bill  of  exchange  not  due  become 
bankrupt1,  and  the  endorser  be  afterward*  obliged  to  take 
.up  the  bill  on  account  of  non-payment  by  the  acceptor,  he 
may  prove  the  amount  under  the  commission ;  ana  conse- 
quently if  the  acceptor  afterwards  obtain  his  certificate,  he 
will  be  discharged  from  the  debt. 

Before  the  stat  49  Geo.  3.  c.  121.  a  debt  for  which  a  per- 

g  Harris  ▼.  James,  9  East,  89.  fc  8.  C- 

k  Gowuuid  v.  Warrea,  1  Camp.  N.  P.  1  Joseph  ▼.  Orme,  t  Bot.  ft  Pal  N. 

.     C.363.  ft.  ISO. 

i  Bam/brd  v.  Burrell,  s  Boa.  ft  Pal.  1. 

(46)  Bat  if  an  action  be  commenced  against  a  bankrupt  after 
.tire  bankruptcy,  for  a  debt  due  before  the  bankruptcy,  and  a  ver- 
dict found  for  the  plaintiff,  and  afterwards  the  bankrupt  obtains 
hit  certificate ;  the  costs  of  finch  action,  as  well  as  the  original  debt, 
are  proveable  under  the  commission,     WiUet  v.  Priogle,  2  Bot. 

*  Pul.  N.  R.  190. 
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son  was  merely  bable  a*  surety,  but  which  was  not  paid 
until  after  the  bankruptcy  of  the  principal,  was  not  prove 
able  under  the  commission,  and  consequently  was  not  barred 
by  the  certificate*;  hut  now  by  the  8th  section  of  that  sta- 
tute it  is  enacted,  "  that  where  at  the  time  of  issuing  the 
commission  any  person  shaH  be  surety  for,  or  be  liable  for, 
any  debt  of  the  bankrupt,  it  shall  be  lawful  for  such 
surety  or  person  liable,  if  he  shall  have  paid  the  debt,  or 
any. part  thereof  in  discharge  of  the  whole  debt,  although 
he  may  have  paid  the  same  after  the  commission  shall 
have  issued,  and  the  creditor  shall  have  proved  bit 
debt  under  the  commission,  to  stand  in  the  place  of  the 
creditor  as  to  the  dividends  upon  such  proof,  and  when 
the  creditor  shall  not  have  proved  under  the  commission, 
it  shall  be  lawful  for  such  surety,  or  person  liable,  to 
prove  his  demand  in  respect  of  such  payment  as  a  debt 
under  the  commission,  not  disturbing  the  former  divi- 
dends, and  to  receive  a  dividend  or  dividends  proportion- 
ably  vfrith  the  other  creditors  taking  the  benefit  of  such 
commission,  notwithstanding  such  person  may  have  be- 
come surety  or  liable  for  the  debt  of  the  bankrupt  after  am 
act  of  bankruptcy  had  been  committed  by  such  bankrupt, 

Erovided  that  such  person  had  not  at  the  time  when  he 
ecame  such  surety,  or  when  he  so  became  liable  for  the 
debt  of  such  bankrupt,  notice  of  any  act  of  bankruptcy, 
or  that  he  was  insolvent,  or  had  stopped  payment;  pro- 
vided that  the  issuing  a  commission  of  bankrupt,  although 
such  commission  shall  afterwards  be  superseded,  shall  be 
deemed  such  notice ;  and  every  person  against  whom  any 
such  commission  of  bankrupt  has  been  or  shall  be  awarded, 
and  who  has  obtained  or  shall  obtain  bis  certificate,  shaH 
be  discharged  of  all  demands  at  the  suit  of  every  such  per- 
son having  so  paid,  or  being  hereby  enabled  to  prove,  or 
to  stand  in  the  place  of  such  creditor,  with  regard  to  his 
debt  in  respect  of  such  suretyship  or  liability,  in  like 
;  manner  to  all  intents  and  purposes  as  if  such  person  bad 
;  been  a  creditor  before  the  bankruptcy  for  the  whole  of 
the  debt  in  respect  of  which  he  was  surety  or  was  so  li- 
able." 

The  plaintiff  accepted  a  bill  of  exchange1,  payable  at  a 
future  day,  for  the  accommodation  of  the  defendant  After- 
wards and  before  the  bill  became  due,  the  defendant  com- 

m  Chilton  Y.Wiffin,  3  Wils.  13.  Young    n  Stedma  r.  Murtkmmnt,  IS  Easft» 
v.  Hockley,  3  Will.  346.  S  Bl.  R.  S39>        487. 
S.  C.    Vanderocyden  v.  De  Pmiba, 
a  Wilt.  598. 
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Witted  an  act  of  bankruptcy.  The  bill  was  dishonoured. 
A  commission  issued,  but  was  shortly  afterwards  super- 
seded. A  meeting  of  the  defendant's  creditors  was  then 
held,  and  time  was  given  him.  The  plaintiff  then  accepted 
another  bill  for  the  purpose  of  taking  up  the  former  dis* 
honoured  bill,  including  also  interest  and  stamp*  This  last 
bill  was  indorsed  by  J.  S.  as  an  additional  security  to  the 
holders,  who  required  it  Afterwards  an  effectual  commis- 
sion issued  upon  the  original  act  of  bankruptcy,  under  which 
the  defendant  obtained  hifc  certificate.  The  plaintiff  at  * 
subsequent  day,  when  the  second  bill  bed&me  due,  paid  it. 
It  was  holden,  that  the  giving  of  the  second  acceptance  for 
the  prior  debt  did  not  discharge  the  original  debt  for  which 
the  plaintiff  had  become  surety  before  the  act  of  bank- 
ruptcy; and  in  pay ing  that  second  bill  the  plaintiff  was  only 
paying  the  same  debt  which  he  was  liable  to  pay  as  surety 
'for  the  defendant  upon  the  first  bill ;  and  consequently  that 
this  was  a  case  within  the  preceding  section  of  the  stat.  43 
G.  3.  c.  121.  by  which  thcsurety  for  a  debt  proveable  under 
a  commission,  though  not  paid  by  him  until  after  the  issu- 
ing of  the'commission, shall  stand  in  the  place  of  the  original 
creditor  as  to  the  whole  of  the  debt  so  paid.  The  act,  how- 
ever, provided,  that  it  should  not  extend  to  a  person  who, 
when  he  became  surety,  had  either  notice  in  fact  of  the  act 
of  bankruptcy  committed  or  implied  notice  from  the  issu- 
ing of  the  commission,  though  such  commission  were  after- 
wards superseded.  But  the  plaintiff's  case  did  not  fall 
within  this  proviso,  for  his  suretyship  had  commenced  be- 
fore the  issuing  of  the  commission  afterwards  superseded. 
The  debt  was  not  affected  with  the  implied  notice:  it  was 
a  debt,  therefore,  proveable  under  the  commission,  and 
Was  consequently  barred  by  the  certificate. 

The  plea  of  bankruptcy  is  not  a  plea  to  the  action,  but 
a  personal  discharge  only0 ;  hence,  where  an  action  of  as- 
sumpsit was  brought  against  A.  and  B.  jointly  as  partner*, 
and  A.  pleaded  a  judgment  recovered,  and  B.  pleaded  his 
.  bankruptcy,  and  thereupon  the  plaintiff  entered  a  nolle  pro- 
sequi *s  toB. ;  it  was  holden  that  the  plea  of  bankruptcy 
only  discharged  B.*,  and  further,  that  the  entry  of  the  nolle 
prosequi  as  to  B.  did  not  discharge  the  action  as  to  A. ;  for 
it  was  not  like  a  retraxit,  which  is  a  total  relinquishment  of 
the  suit. 

Where  the  plaintiff's  demand  rests  in  damages,  and  can* 

•  Nokc  and  another  r.    Ingham,    l  p  See  stat.  10  Ann.  c.  is.  t.S. 

Wis.  so. 
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not  be  ascertained  without  the  intervention  of  a  jury,  it 
cannot  be  proved  under  the  defendant's  commission.  Hence 
bankruptcy  is  not  any  plea  in  bar  to  an  action  of  trespass 
for  mesne  profits,  because  the  damages  are  uncertain*.  Nor 
to  an  action  of  trover,  though  the  conversion  happened  be- 
fore the  bankruptcy'.  Nor  can  the  bankruptcy  of  the  lessee  ■ 
be  pleaded  in  bar  to  an  actiou  of  covenant  brought  against 
him,  for  rent  arrear,  subsequent  to  his  bankruptcy". 

But  now  by  stat  49  G.  3.  c.  121.  (20th  June,  1809)  3. 19. 
it  is  enactbd,  "  That  in  all  cases,  in  which  a  commission  of 
bankrupt;  shall  be  sued  forth  against  any  person,  after  the 
passing  of  this  act,  and  such  person  shall  be  entitled  to 
any  lease  or  agreement  for  a  lease,  and  the  assignees  shall 
accept  the  same,  and  the  benefit  therefrom,  as  part  of  the 
bankrupt's  estate,  the  bankrupt  shall  not  be  liable  to  pay 
the  rent  accruing  due  after  such  acceptance  of  the  same, 
'  *'  nor  shall  he  be  liable  to  be  in  any  manner  sued  in  respect 
u  of  any  subsequent  non-observance  or  non-performance  of 
"  the  conditions, covenants,  or  agreements  therein  contained : 
4t  provided  that  the  lessor  or  person  Agreeing  to  make  such 
"  lease,  his  heirs,  executors,  administrators,  or  assigns,  may 
(if  the  assignees  shall  decline,  upon  their  being  required 
so  to  do,  to  determine  whether  they  will  or  will  not  so 
accept  such  lease  or  agreement  for  a  lease)  apply  by  peti- 
u  tion  to  the  Lord  Chancellor,  Lord  Keeper,  or  Lords 
Commissioners  of  the  Great  Seal,  praying  that  they  may 
either  so  accept  the  same,  or  deliver  up  the  lease  or  agree- 
ment for  the  lease,  and  the  ^possession  of  the  premises, 
who  shall  thereupon  make  such  order  as  shall  seem  meet 
"  and  just,  and  which  shall  be  binding  on  all  parties." 

In  assumpsit  on  a  promise  to  pay  plaintiff  a  certain  sum 
per  week1  for  the  support  of  an  illegitimate  child  the  plaintiff 
had  had  by  the  defendant,  bankruptcy  having  been  pleaded, 
Lord  Ellenborough  held,  that  as  to  any  arrears  which  had 
accrued  before  the  bankruptcy,'  the  bankruptcy  would  ope- 
rate as  a  discharge,  but  as  no  proof  of  subsequent  arrears 
would  have  been  admitted  under  the  commission,  the  de- 
fendant was  liable  for  such  arrears. 

B.  sold  a  ship  to  A.,  with  a  covenant  that  he  had  a  good 
title,  though  in  fact  he  had  none1 ;  afterwards  B.  became  a 
baukrupt,  and  A.  sustained  damages  by  paying  the  value  of 
the  ship  to  the  true  owner ;  it  was  holaen  in  an  action  on 
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%  Goodtitle  ▼.  North,  Doug.  583. 
r  Parker  ▼.  Norton,  6  T.R.  695. 
■  Anriol  ▼  Mills,  4  T.  R.  94. 


t  Miller  r.  Whetteubory,  1  Camp.  N. 

P.  C.  488.  . 

«  Haminoud  v.  Toulmiu,  7  T.  R.  619. 
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the  covenant  by  A.  against  B.,  stating  the  special  damage, 
that  B.'s  certificate  was  no  bar. 

This  plea  of  bankruptcy*  will  not  fundi  a  person  against 
whom  a  second  commission  of  bankruptcy  has  issued,  un- 
less he  has  paid  15s.  in  the  pound  under  that  commission, 
although  the  creditor  who  sues  him  has  signed  the  certifi- 
cate; for,  by  stat.  5  Geo.  2.  a  30*  s.  9.  (the  first  statute 
which  provides  for  the  case  of  a  second  bankruptcy)  the 
person  only  of  the  bankrupt  is  protected,  if.  his  effects  are 
not  sufficient  to  make  a  dividend  of  15*.  in  the  pound. 

If  a  defendant  rely  on  a  certificate  under  a  second  com- 
mission of  bankrupt',  under  which  he  has  not  paid  15s.  in 
the  pound,  it  will  be  sufficient  for  the  plaintiff,  in  order  to 
deprive  him  of  the  benefit  of  it,  to  produce  the  proceedings 
undertime  former  commission,  and  prove  that  he  submitted 
to  it,  without  proving  the  trading,  act  of  bankruptcy,  and 
other  fact$,  which  are  necessary  to  support  the  commission 
as  against  third  persons. 

An  action  against  a  bankrupt*,  who  has  obtained  his  cer- 
tificate under  a  second  commission,  on  a  cause  of  action 
accruing  defore  his  second  bankruptcy,  may  be  maintained, 
before  a  dividend  has  been  made,  or  the  period  for  making 
it  allowed  by  stat  5  Geo.  9.  c.  30.  s.  37.  is  elapsed,  if  evi- 
dence be  adduced  to  shew,  that  it  is  not  probable  from  the 
state  of  the  effects  in  the  hands  of  the  assignees  that  the 
bankrupt  will  be  able  to  pay  15*.  in  the  pound. 

Evidence  of  the  Plea  of  Bankruptcy. — The  only  evidence 
required  to  support  the  general  plea  of  bankruptcy  is  the 

E reduction  of  the  certificate  allowed  by  the  chancellor* ; 
ut  the  creditor  may  avoid  the  certificate  by  shewing  that 
it  was  obtained  unfairly  and  by  fraud*;  as,  if  some  of  the 
creditors  have  been  induced  by  money,  or  notes  for  money, 
having  been  given  to  them  by  a  confidential  friend  of  the 
bankrupt,  to  sign  the  certificate,  the  certificate  is  void, 
whether  the  bankrupt  knew  of  the  money  ha\ing  been  given 
or  notc.  • 

The  certificate  will  not  be  a  bar,  if  the  creditor  can  shew 
a  concealment  to  the  value  of  10/.,  but  on  the  other  hand, 
the  bankrupt  may  shew  that  the  concealment  was  not  wilful 
or  fraudulent*. 

x  Pbilpott  v.  Corden,   5  T.  ft.  887.    a  See  the  statute. 

Thornton  v.  Dalian,  Doug.  4$.  b  Robaon  v.  Calie,  Dong.  998 

j  Havilaod  v.  Cook,  5  T.  R.  'i55.   3    c  Holland  v.  Palmer,  J  Boa.  &  P«\l.  95. 

Esp.  N.  PC   195.  cl  Catbcart  v.  Blackwood,  D.  P.  atf 

*  Jelfrr.  Ballard,  1  Bos.  &P11I.  467.  Feb.  176.;. 
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By  stat  5  Geo.  9.  c.  SO.  8. 12.  the  bankrupt  shall  not  aviil 
himself  of  the  certificate  in  the  following  cases. 

1.  "  If  upon  the  marriage  of  any  of  his  children  he  shall 
"  have  given  above  the  value  of  100/.  unless  he  shall  prove 
"  by  his  books  or  otherwise,  upon  oath,  before  the  Com- 
"  mission ers,  that  he  had  at  the  time,  over  and  above  the 
"  value  so  given,  sufficient  to  pay  all  his  creditors  their 
"debts:" 

3.  "  Or  if  he  shall  have  lost  in  any  one  day,  at  any  game, 
or  by  having  a  share  in  the  stakes  or  betting  on  either  side, 
the  value  of  five  pounds,  or  100/.  in  the  whole,  within 
twelve  months  next  preceding  the  bankruptcy"  (47): 

3.  "  Or  if  within  one  year  before  he  became  a  bankrupt 
he  shall  have  lost  100/.  by  any  contract,  with  respect  to 
any  stock  of  any  company  or  corporation,  or  any  parts  of 
any  public  funds  or  securities,  where  the  contract  was 
not  to  be  performed  within  one  week  from  the  making 
such  contract ;  or  where  the  stock  was  not  actually  trans- 
"  ferred  or  delivered  in  pursuance  of  the  contract" 

The  preceding  clauses,  being  penal,  are  construed  strictly. 

By  stat  49  G.  3.  c.  121.  s.  6.  it  is  enacted,  "  That  after 
"  Jan,  1, 1810,  if  assignees  (who  are  indebted  to  the  estate 
"  of  the  bankrupt  in  100/.  or  upwards  in  respect  of  money 
"  come  to  their  hands  as  assignees,  and  wilfully  retained  or 
"  employed  by  them  for  their  own  benefit)"  shall  bec6me 
"  bankrupt,  the  certificate  which  may  be  Obtained  by  them 
*'  shall  only  have  the  effect  of  freefng  the  person  from  arrest 
"  and  imprisonment,  but  the  future  effects  of  srich  assignees 
"  shall  remain  liable  for  so  much  of  their  debt  to  the  estate 
"  of  the  bankrupt,  as  shall  not  be  paid  by  dividends  under 
#i  their  commission,  with  interest;  (tools  of  trade,  neces- 
•"  sary  household  goods  and  furniture,  and  necessary  wear* 
"  ing apparel  of  bankrupt  and  vtife  and  children  excepted). 

And  by  the  14th  section  of  the  same  statute  it  is  enacted, 
u  That  after  the  20th  June,  1809,  it  shall  not  be  lawful  for 
•'  any  creditor,  who  has  or  shall  have  brought  jroy  action,  or 
'*'  instituted  any  suit  against  any  bankrupt  in  respect  of  any 
**  demand  which  arose  prior  to  the  bankruptcy,  or  whicn 
**  might  have  been  proved  as  a  debt  under  the  commission, 


(47)  Insuring  in  the  lottery  is  not  earning  within  the  meaning  of 
this  clause,  Lewis  v.  Piercy,  1  H.  Bl.  29.    Nor  keeping  a  lottery 
'•ffice.    £x  parte  Richardson.    Co.  B.  L.  fth  edit.  p.  4t3% 
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*-*  to  prove  a  debt  under  such  commission  for  any  purpose 
"  whatever,  or  to  have  the  claim  of  a  debt  entered  upon  the 
**  proceedings  under  such*com  mission,,  without  relinquish* 
"  ing  such  action  or  suit, '.'and  all  benefit  from  the  same; 
"  and  that  the  proving  or  so  claiming  a  debt  under  a  com- 
•'  mission,  by  any  creditor,  shall  be  deemed  an  election  by 
€i  such  creditor,  tQ  take  the  benefit  of  such  commission  with 
•'  respect  to  the  debt  so  proved  or  claimed  by  him ;  pro- 
•'  vided  always,  that  such  creditor  shall  not  be  liable  to  the 
"  payment,  to  the  bankrupt  or  his  assignees,  of  the  costs  of 
"  such  action  or  suit  which  shall  be  so  relinquished  by  him : 
"  and  provided  also,  that  where  any  such  creditor  shall 
"  have  brought  any  action  or  suit  against  such  bankrupt 
"  jointly  with  any  other  person  or  persons,  his  relinquish- 
"  ing  such  action  or  suit  against  such  bankrupt  or  bank- 
"  rupts,  shall  hot  in  apy  manner  affegt  such  action  pr  suit 
V  against  such  other^perspn  orperspns/' 

<  An  express  prom?se<(48)  by  a  bankrupt  after  having  ob- 
tained bis  certificate,  to  payxan  antecedenttlebt,  is  binding6; 
but  if  the  promise  be  to  pay  when  he  is  able,  the  plaintiff 
Uiust  prove  ability  at  the  time  of  action  brought', 

.  In  the  case  of  an  express  promise  after,  certificate,  the 
plaintiff  is  not  objiged  to  declare  specially*,  but. may  declare 
on  the  original  cause  of  actipn;  and  if  the,  bankruptcy  be 
pleaded  the  plaintiff  may  give  the'  subsequent  promise  in> 
evidence.  * 

If  a  bond  for  the  payment  cofinojiey,  has  been  forfeited 
before  bankruptcy*,  quaere,  •wji^tber*payment  of  interest  by 
the  bankrupt,  after  certificate,* "witl  render  him  liable  to  be 
sued  on  the  bond ?         :.     i  \«  ■  '        »»• 

Of  Discharge  by  .Certificate  in  foreign  Country. — What  i* 
a  discharge  of  a  debt  in  the  country  where  it  is  contracted^ 
i*  a  discharge  of  it  every  whfere  (49}.  ' 

e  Tnteman  t.  Feu  too,  Co  wp.  544.  g  WillSami  t.  Dyde,  Peake,  N.  P.  C. 

f  Bcsford  v.  Sauo4«n,  9  H.  BJ.   Jl6,        6s.  citei  Russell  v.  Hardmao,  B.  R. 
per  s  Jus.  '  M.  33  G.  3.  S.  P. 

h  Altop  v.  Brown,  Doug.  191. 


(49)  The  promise  must  be  precise  and  positive ;  for  if  it  be  given 
by  the  bankrupt  in  loose  general  terms,  e.  g.  "  that  his  effects  will 
pay  20s.  in  the  pound,  and  that  he  will  pay  every  body,"  it  will 
not  be  binding.  Lynbury  v.  Weightman,  5  Esp.  N.  P.  C,  108* 
EUefiboroughC.  J. 

(49)  This  principle  wu  recognised  in  {flutter  v,  Pott*i  4  TV 
R»J«2f 
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Hence,  if  a  bankrupt  in  Ireland,  obtain  his  certificate 
there,  and  come  into  England,  be  will  be  discharged  by 
such  certificate  from  a  debt  contracted  in  Ireland,  prior  to 
the  commission1.  ; 

So  where  the  plaintiff  gave  the  defendant  at  Baltimore  in 
America,   where  both  were  resident,  a  bill  of  exchange 

1  drawn  by  the  defendant  upon  a  person  in  England,  which 
bill  was  afterwards  protested  here  for  non-acceptance*,  and 
the  defendant  afterwards,  while  he  was  resident  abroad, 
became  a  bankrupt  there,  and  obtained  a  certificate  of  dis« 
charge  by  the  law  of  that  state ;  it  was  holden,  that  such, 
certificate  was  a  bar  to  an  action  here  upon  an  implied . 
assumpsit  to  pay  the  bill  in  consequence  of  the  non-accept- 
ance  in  England ;  Lawrence  J.  observing,  that  when  the. 
plaintiff  agreed  to  take  the  bill  in  question,  the  promise  in 
effect  was  this,  to,pay  the  money  in  America,  if  it  were 
not  paid  here.    Then  the  bill  having  been  refused  accept- 
ance here,  the  implied  promise  to  pay  the  money  arose  in 
America,  and  consequently  the  defendant's  certificate  was 

~  a  bar  to  the  demand. 

But  a  discharge  under  a  commission  of  bankrupt  in  a 
.    foreign  country,  is  not  any  bar  to  an  action  for  a  debt  con* 
tracted  here  with  a  subject  of  this  country1. 

Set-of.~*-By  stat  5  Geo,  2.  c.  30.  s.  38.  "  Where  it  shall 
**  appear  to  the  commissioners,  or  the  major  part  of  them, 
"  that  there  hath  been  mutual  credit  given  by  the  bankrupt 
u  and  any  other  person,  or  mutual  debts  between  the  bank-* 
"  rGpt  and  any  other  person,  at  any  time  before  such  person 
"  became  a  bankrupt,  the  commissioners,  or  the  major  part . 
"  of  them,  or  the  assignees  of  such  bankrupt's  estate  shall 
"  state  the  account  between  them,  and  one  debt  may  be  set 
"  against  another,  and  what  shall  appear  to  be  due  on  either 
"  side  of  the  balance  of  such  account,  and  on  setting  such 
"  debts  against  one  another,  and  no  more,  shall  be  claimed 
V  or  paid  on  either  side  respectively." 

Plea  of  Set-offs— It  was  formerly  holden  that  a  set-oflf 

could  not  be  allowed  as  againBt  the  assignees  of  a  bankrupt* ; 

but  in  a  modern  case,  where  an  action  was  brought  by  the 

the  assignees  of  a  bankrupt,  the  court  said,  they  were  clearly 

^  of  opinion  that  the  defendant  might  set  off  a  debt  due  to  him 

1  *  from  the  bankrupt0.  The  debt,  however,  intended  to  be  set 

i 

i  BallantineT.  GoMiog,  Co.  B.  L.  5th    I  Smith  v.  Buchanan,  1  East's  R.  6, 

.  edit,  p  499,  Hi  Ryall  v.  Larkin,  1  Wih.  155. 

k  ?ott«r  V.  flrowii,  5  Eaat'a  $.  js 4.       p  flidotit  v.  Pcoogh,  Cowp.  is*. 
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off  mast  have  accrued  before  the  act  of  bankruptcy0,  for 
where  defendant  attempted  to  set  off  a  note  which  had  been 
endorsed  to  him  after  the  bankruptcy,  the  court  resisted 
the  attempt 

So  defendant  cannot  set  off  cash  notes  issued  by  thfe 
bankrupt*,  payable  to  J.  S.  of  bearer,  though  the  notes  bear 
date  before  the  bankruptcy,  unless  the  defendant  shews  that 
•uch  notes  came  to  his  hand  before  the  bankruptcy  (50). 

The  defendants  had  accepted  bills  for  the  accommodation 
of  a  trader.  He",  after  committing  an  act  of  bankruptcy,  but 
before  a  commission  was  sued  out,  lodged  money  with  thp 
defendants  for  the  purpose  of  taking  up  the  bills,  which  did 
not  become  due  until  after  the  commission  was  sued  out, 
and  were  then  paid  by  the  defendants.  It  was  holden*,  that 
the  defendants  were  bound  to  refund  this  money  to+he  as- 
signees; and  that  they  were  not  entitled  to  a  set-off  under 
the  preceding  statute :  for  the  statute  is  expressly  confined 
to  mutual  credit  and  mutual  debts  at  any  time  before  such 
person  became  a  bankrupt  The  money  in  question  was  not 
the  bankrupt's  money,  but  the  money  of  his  assignees :  it 
was  always  a  debt  due  to  them,  and  consequently  a  debt  due 
from  the  bankrupt  could  not  be  set  off  against  it 


IX-  Of  the  Evidence,  and  Witnesses. 

Formerly  in  actions  brought  by  the  assignees  of  a  bank- 
rupt, it  was  incumbent  on  them  to  prove,  in  all  cases, 

1.  That  the  bankrupt  was  a  trader  within  the  meaning  of 
the  statutes. 

£»  The  act  of  bankruptcy. 

3.  That  the  commission  was  regularly  granted. 

,  4.  The  assignment  to  the  plaintiffs. 

5.  A  right  of  action  in  the  assignees. 

•  Manh  v.  Cfcaasben,  Star.  1934.        q  Tamplin  ▼.  Digfiaa,  9  Cunp.  N.  P. 
p  Dicluon  ▼.  Evans,  6  T.  R.  57.  ■  C.  318. 

(50)  Lawrence  J.  observed,  in  this  case,  that  if  the  notes  had 
been  made  payable  to  the  defendant  himself,  he  shfculd  have 
thought  it  reasonable  evidence  of  their  haying  come  to  his  hands 
at  the  time  they  bore  date. 
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But  now  by  stat.  49  G.  3.  c.  121.  s.  10.  (passed  20th  June, 
1809)  it  is  enacted,  "  that  after  the  passing  of  this  act,  it* 
•'  any  action  now  brought,  or  hereafter  to  be  brought,  by  or 
"  against  any  assignee  of  any  bankrupt,  the  commission  of 
"  bankrupt,  and  the  proceedings  of  the  commissioners  un- 
<f  der  the  same,  .shall  be  evidence  to  be  received  of  the  peti* 
"  tioningcreditor'8debt(51)and  of  the  trading  and  bankrupt- 
"  cy  of  such  bankrupt,  unless  the  other  party  in  such  action 
"  shall,  if  defendaut,  at  or  before  the  time  of  his  pleading 
"  to  such  action,  and  if  plaintiff,  before  issue  joined,  give 
"  notice  (52)  in  writing  to  such  assignee  that  be  intends  to 
"  dispute  such  matters  or  any  of  them ;  and  where  such  no- 
"  tice  shall  have  been  given,  if  such  assignee  shall  at  the  trial 
"  prove  the  matter  so  disputed,  or  the  other  party  shall  at 
"  the  trial  admit  the  same,  the  judge  before  whom  the  cause 
"  shall  be  tried,  shall,  if  he  shall  see  fit,  grant  a  certificate 
"  that  such  proof  qv  admission  was  mpde  upon  such  trial, 
"  and  such  assignee  shall  be  entitled  to  the  costs,  to  be 
"  taxed  by  the  proper  officer,  occasioned  by  such  notice; 
"  and  such  costs  shall,  in  case  the'  assignee  shall  obtain  a 
"  verdict,  be  added  to  his  costs,  and,  if  the  other  party  shall 
"  obtain  a  verdict,  sh^ll  be  set  off  pr  deducted  from  the 
f<  costs,  which  such  other  party  would  otherwise  be  entitled 
*'  to  receive  from  such  assignee." 

Having  in  the  three  first  sections  of  this  chapter  enu- 
merated the 'different  trades  which  render  persons  liable  to 
the  bankrupt  laws,  and  alsp  the  several  acts  of  bankruptcy 
mentioned  in  the  statutes,  it  will  be  unnecessary  to  repeat 
tjiem  here ;  I  shall  proceed  therefore  to  the  examination  of 
the  third  head,  viz.  the  proof  relating  tp  the  commission. 


(51)  By  virtue  of  this  clause  even  the  deposition  of  the  petition* 
ing  creditor  before  the  commissioners  (being  a  part  of  the  proceed-? 
ings)  becomes  evidence  of  his  debt  in  all  cases  where  notice  has  not 
been  given  that  it  is  intended  to  dispute  the  petitioning  creditor's 
debt*. 

* 

(52)  The  notice  is  not  to  be  considered  as  part  of  the  defen- 
dant'* evidence.  It  may  be  proved  as  soon  as  the  commission  is 
produced,  and  it  will  immediately  put  the  opposite  party  upon 
supporting  the  commission  in  the  same  manner  as  before  this  sta- 
tute was  made.  Decharme  v.  Lane,  2  Camp,  N.  P.  C.  324, 
When  defendant  has  been  permitted  to  withdraw  his  plea  and 
plead  de  novo,  he  may  give  the  notice  with  the  second  plea ;  and 
that  will  he  sufficient,  although  no  notice  was  given  with  the  first 
plea.  S.  C. 

*  Piste  v.  Randall,  9  Camp.  N.  P.  £.  493.    Lawjrenp*  J. 
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5.  Proof  of  the  commission  ought  to  be  by  shewing  it 
coder  seal',  the  petition  to  the  chancellor  on  which  it  was 
granted,  apd  the  debt  of  the  petitidning  creditor  or  credit 
tors.  By  stat.  5  Geo.  %  c.  30.  s.  S3,  no  commission  shall 
issue  upon  the  petition  of  one  or  more  creditors,  unless  the 
single  debt  of  the  creditor,  or  of  two  or  more  persons  being 
partners,  amount  to  100/.  or  upwards;  of  two  creditors,  to 
150/.  or  upwards;  of  three  or  more  creditors,  to  200/.  or 
upwards.  , 

If  the  debt,  as  against  the  bankrupt0,  amount  to  the  sum 
required,  it  is  sufficient,  though  the  creditor  should  have 
acquired  it  for  less;  as  where  the  debt  (amounting  to  100/.) 
consisted  of  notes  payable  by  the  bankrupt  to  other  persons, 
who  before  the  act  of  bankruptcy,  had  endorsed  them  to 
the  petitioning  creditor  upon  his  paying  10s.  in  the  pound 
fpr  them ;  it  was  holder),  that  this  debt  was  capable  ot  sup- 
porting the  commission. 

■  If  a  creditor  to  the  amount  required  before  an  act  of  bank- 
ruptcy1, receives,  after  notice  of  the  bankruptcy,  a  part  of 
his  debt  so  as  to  reduce  it  under  1.00/.,  he  is  not  precluded 

.from  suing  out  a  commission,  because  the  part  payment  of 
the  debt  was  illegal  and  cannot  be  retained:  consequently, 
the  original  debt  remains  in  force  to  support  the  commis* 
sion. 

So  where  the  petitioning  creditor's  debt  had  been  re- 
duced below  the  amount  required8,  by  a  bill  drawn  by  the 
bankrupt  on  a  person  who,  not  having  any  effects  of  the 
bankrupt,  refused  to  accept  it,  tne  original  debt  was  consi- 
dered as  still  in  force,  and  sufficient  to  support  the  commis- 
sion. 

A  commission  sued  out  upon  the  affidavits  of  four  peti- 
tioning creditors,  whose  debts  do  not  appear  upon  the  face 
of  those  affidavits  to  amouqt  to  200/.  is  not  void,  the  pro* 
vision  in  the  act*  respecting  such  affidavits  being  directory 
only,  and  not  conditional'. 

In  order  to  prove  the  petitioning  creditor's  debt9,  the  as* 
signees  relied  on  ap  entry  in  the  bankrupt's  books*,  made 
some  months  before  the  act  of  bankruptcy,  wherein  it  was 
stated  that  the  bankrupt  was  indebted  to  the  petitioning 

r  Ball.  N.  P.  41.  y  5  G.  2.  c.  30.  a.  as. 

•  Ex  parte  Lee,  1  P.  Wins.  789,  %  Jackaon  v.  Irvin,  B.  R.  9  Camp.  N  . 
t  Mann  v.  $hepherd,  6  T.  R.  79.  P.  C.  48. 

■  gickerdilce  ▼.  Bollman,  1  T.  R.  405.  a  See  Ewer  y.  Preston,  C.  T.  IJ»  37*.  > 
3i  Hill  r.  Hcale,  2  Bos.  fc  Pql.  N.  R. 
Ip6. 
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creditor  in  more  than  900/;  but  there  was  not  any  evidence 
that  the  debt  continued  down  to  the  time  of  the  bankruptcy ; 
but  Ld.  Ellenborough  C.  J.  held  that  the  debt  being  proved 
to  have  once  existed,  its  continuance  would  be  presumed* 

Taking  a  security  of  a  higher  nature*,  after  the  bank- 
ruptcy, for  a  debt  of  an  inferior  nature,  contracted  before, 
does  not  so  far  extinguish  the  original  debt  as  to  prevent 
the  creditor  from  suing  a  commission  upon  it;  as  in  the 
caseof  a  bond  taken  for  a  simple  contract  debt. 

A.  a  trader*,  before  he  commits  any  act  of  bankruptcy,  * 
draws  a  promissory  note  for  200/.,  payable  to  B.  or  order, 
then  A.  commits  an  act  of  bankruptcy,  and  afterwards  B. 
endorses  the  note  over  to  C,  who  is  the  petitioning  credi- 
tor; it  was  holden  per  totam  curiam,  thet  he  may  well  be  so, 
for  the  900/.  was  a  debt  due  frtm  the  bankrupt  before  he 
committed  the  act  of  bankruptcy,  to  some  person,  viz. 
toB. 

In  a  case*,  where  the  petitioning  creditor  had  a  debt  of 
100/.  4ue  at  the  time  of  his  petitioning  upon  two  bills  for 
50/.  each,  drawn  and  issued  before  the  act  of  bankruptcy, 
but  which  did  not  fall  due  till  afterwards;  the  court  were  of 
opinion,  that  this  constituted  a  good  petitioning  creditor's 
debt;  for  the  stat  7  Geo.  1.  c.  31.  which  admitted  of  the 
proof  under  commissions  of  bankrupt  "of  debts  arising  on 
securities  payable  at  a  future  day,  provided  that  no  creditor 
upon  such  securities  should  be  deemed  to  be  a  sufficient 
creditor  to  petition  for  any  commission,  "  until  such  time  as 
such  debt  should  become  due  and  payable."  Therefore  the 
legislature  must  have  iu tended,  that  when  the  debt  did  be- 
come due  to  the  holder  of  such  securities,  be  might  be  a  pe- 
titioning creditor.  It  should  be  remarked,  that  in  this  case 
the  bankrupt  was  indebted  in  more  than  100/.  at  the  time  of 
the  act  of  bankruptcy,  to  different  creditors,  although  no 
single  creditor  could  then  have  made  a  good  petitioning 
creditor. 

Goods  sold  and  delivered"  upon  an  agreement  to  be  paid 
for  by  a  present  bill  payable  at  a  future  day,  does  not  create 
a  present  debt  on  which  a  commission  of  bankrupt  can  be 
founded*  Neither  can  such  executory  contract,  it*  no  such 
bill  payable  at  a  future  day  be  actually  given,  constitute  a 
good  petitioning  creditor's  debt  within  the  slat  7  Geo.  1* 

V 
*  . 

b  As>t>ro«e  ▼.-  Clendon,  Str.  1049.  find  e  Hoiking  v.  Duperoy,  9  Eatt,  40S. 

Ca.  Temp.  Hard.  267.  but  pee  itat.  49  G.  |.  c  191*  *•  9* 

e  Anou.'C.  B.*9  Wil«.  136.  poll  p.  936. 
d  Brett  r.  Lerett,  is  East,  913. 
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c.  51. 8. 1.  and  5  Geo.  2.  c.  30.  s.  22.  the  legislature  clearly 
intending  to  confine  the  power  of  petitioning  for  a  commis- 
sion of  bankrupt  to  such  creditors  as  have  written  securities 
Gyable  at  a  future  day.  The  stat.  46  Geo.  3.  c.  135.  s.  5. 
s  not  made  any  alteration  in  the  law  in  this  respectf. 

The  debt  of  the  petitioning  creditor  must  be  a  legal 
debt;  hence  the  assignee  of  a  bond  cannot  be  the  petition* 
ix\g  creditor*.  But  a  simple  contract  debt,  though  of  above 
»ix  years  standing,  will  be  sufficient;  for  though  the  sta- 
tute of  limitations  takes  away  the  remedy,  it  does  not  de- 
stroy the  debt 

-  Where  the  debt  is  due  to  a  partnership,  it  must  appear 
that  all  the  partners  to  whom  it  is  dt^.  concur  in  the  pro- 
ceeding. Hence  a  commission  issued  on  the  petition  of  one 
only  ot  two  partners  to  whom  a  joint  debt  is  due,  cannot 
be  supported1. 

A  debt  due  to  an  attorney  for  his  bill  of  costs,  although 
a  bill  has  not  been  signed  and  delivered  by  him  in  pursuance 
of  stat,  2  G.  2.  c.  S3,  s.  22.  is  notwithstanding  al^gal  debt, 
and  will  support  a  commission1*. 

It  is  a  general  rule,  that  the  debt  must  have  been  con* 
tracted  before  the  act  of  bankruptcy. 

But  by  stat  7  Geo.  1.  c.  31.  reciting  that  traders  had  been 
obliged  to  sell  their  goods  upon  credit,  and  to  take  bills, 
bonds,  and  promissory  notes,  or  other  personal  securities 
for  their  monies  payable  at  a  future  day,  and  that  the  buy- 
ers becoming  bankrupts,  before  the  money  upon  the  secu- 
rities became  payable,  it  had  been  a  question  whether  such 
persons  giving  credit  on  such  securities  should  be  let  in  to 
prove  their  debts,  it  is  enacted  and  declared,  "  that  all  per- 
sons giving  credit  on  such  securities  upon  a  good  and  va- 
luable consideration  bona  fide  for  any  sum  of  money,  or 
any  thing  not  due  or  payable  at  or  before  the  bankruptcy, 
shall  be  admitted  to  prove  their  bills,  bonds,  notes,  or 
other  securities,  promise  or  agreement  for  the  same,  in  the 
same  manner  as  if  they  were  made  payable  presently,  and 
not  at  a  future  day."  By  a  proviso,  however,  in  this  act, 
(si  3.)  such  creditor  was  disabled  from  petitioning  for  a 
commission,  until  the  debt  became  actually  payable.  But 
this  disabling  proviso  is  repealed  by  stat;  5  Geo.  2.  c.  SO. 

t  Mots  y.  Smith,  6. R.  H.  49  6.  3.  MS.  adopting  the  opinion  of  Eyre  C.  J. 

g  Medlicot'g  ease,  in  Ch.  Str.  099.  per  in  Swayn  v.  Wallinger,  Str.  746. 

Lord  Macclesfield  C.  in  ex  parte  I  Buckland  r.  Newsame,  1  Taunt.  477. 

Lee,  1  P.  Wins.  783*  S.  P.  k  Exp*  Sutton,  11  Vet.  jun,  164.  14. 

h  Quantock  v.  England,  s  Burr.  26 J8,  Eldon,  Ch. 
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*  22.  and  it  is  thereby  enacted,  "  that  a  creditor  baviag 
"  bills,  bonds,  notes,  or  pther  personal  securities  (omitting 
''  promise  or  agreement  for  the  same)  may  petition  for  a 
"  commission."  This  last  clause  has  been  considered  as  a 
legislative  construction  of  the  7  Geo.  1.  confining  the  ope* 
ration  of  that  statute  to  written  securities  only1. 

A.  drew  a  bill  of  exchange  on  B.  (who  accepted  the  same) 
payable  two  months  after  date  to  A.'s*  own  order.  Soon 
after  the  acceptance,  but  before  the  bill  became  due,  A.  the 
drawer,  .(having  previously  endorsed  the1  bill)  became  a 
bankrupt  Payment  having  been  refused,  the  holder 
brought  an  action  against  A.  tbfe  drawer,  who  defended  it  on 
the  ground  of  his  bankruptcy,  and,  having  obtained  his  cei> 
ti  fir  ate  ;  it  was  objected  on  the  part  of  the  plaintiff,  that 
there  was  a  distinction  between  this  case,  where  the  bill 
having  been  accepted,  the  drawer  only  became  contingently 
liable  in  default  of  the  acceptor,  which  default  was  not 
made  until  after  the  bankruptcy,  and  consequently  no  debt 
due  from  the  drawer  before;  and  prior  cases  which  had 
been  decided,  where  the  bill  having  been  refused  acceptance, 
the  drawer  became  immediately  liable.  That  the  bank- 
ruptcy of  the  drawer  having  happened  before  the  day  of 
payment  arrived,  the  bill  could  not  be  proved  under  bis 
Commission;  for  there  was  not  then  an^  debitum  in  prcesenti 
sohendum  infuturo;  but  it  was  altogether  contingent  whd 
ther  the  bankrupt  would  ever  be  indebted  or  not.  Od  the 
part  of  ttie  defendant,  the  case  of  Macarty  v.  Barrpw  was  ret 
lied  on,  where  it  was  resolved,  that  a  debt  is  created  imme- 
diately upon.drawing  the  bill.  The  court  were  of  opinion, 
that  the  defendant  was  discharged  by  his  certificate;  Lord 
Eilenborough  C,  J.  observing,  that  the  plain  letter  of  the 
stat.  7  Geo.  1,  c.  31.  was  decisive  of  the  question;  and  that 
jt  was  not 'necessary  to  resort  to  the  opinion  delivered  in 
Macarty  v.  Barrow,  the  propriety  of  which  his  lordship 
seemed  to  doubt.  Grose  J.  declared  his  concurrence  on 
the  ground  of  the  statute;  but  observed  also,  that  he  should 
hesitate  long  before  he  decided  against  the  doctrine  laid 
down  in  Macarty  v.  Barrow,  which  had  been  often  recog* 
pized  since,  that  the  drawing  of  a  bill  of  exchange  constU 
tuted  a  debitum  in  prasenti  from  the  drawer,  though  sol* 
vendum  infuturo.  \ 

By  stat.  49  G.  3.  c.  1?1.  (20th  June,  1800)  s.  9.  it  is  enact- 
ed, "  that  all  persons  who  have  given  credit,  or  shalfat  anjf 
•'  time  hereafter  give  credit,  to  any  persoti  or  persons  who  is, 
"  or  are,  or  shall  become  bankrupts,  upon  good  and  valuably 

\  Hpskias  t.  Duperoy,  9  Bast,  $03.  m  Starey  r.  B&ras,  7  Bait,  435. 
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**  consideration  fcrntf  ,/Me  for  any  money,  which  is,  or  shall 
not  be  due  or  payable  at  or  before  the  time  of  such  per- 
son's becoming  bankrupt,  shall  be  admitted  to  prove  such 
their  debts  in  like  manner  as  if  the  same  were  payable 
"  presently  or  not  at  a  future  day,  and  shall  be  entitled  to, 
"  and  shall  have  and  receive  proportional  dividends  of  such 
••  bankrupt's  estate  equally  with  the  other  creditors  of  such 
bankrupt,  deducting  only  thereout  a  rebate  of  interest  for 
what  they  shall  so  receive  at  the  rate  of  five  pounds  per 
centum  per  annum,  under  commissions  which  have  issued, 
or  shall  issue,  in  England,  and  at  the  rate  of  six  pounds 
per  centum  per  annum  under  commissions  which  have  is- 
sued, or  shall  issue,  in  Ireland,  to  be  computed  from  the 
actual  payment  thereof  to  the  time  such  debts  would  become 
payable,  according  to  the  terms  upon  which  the  same  were 
M  contracted/' 

It  is  also  an  established  rule,  that  the  assignees  must  prove 
the  debt  of  the  petitioning  creditor,  by  the  same  evidence 
which  must  have  have  been  produced  in  an  action  against  the 
"bankrupt. 

Hence,  in  order  to  prove  a  petitioning  creditor's  debt, 
which  arises  by  bond,  proof  of  the  acknowledgment  of  the 
obligor  will  not  supersede  the  necessity  of  calling  the  sub* 
scribing  witness*. 

*  Entries  made  by  the  bankrupt  in  his  books,  before  the 
act  of  bankruptcy9,  provided  the  import  of  them  is  clear  and 
unequivocal,  are  to  be  considered  in  the  same  light  as  parol 
declarations  of  the  bankrupt,  and  therefore  sufficient  proof 
bF  the  petitioning  creditor's  debt. 

The  commission  must  appear  to  have   been  regularly 
granted. 

Where  there  are  three  partners,  and  two  only  commit 
acts  of  bankruptcy,  there  may  be  separate  commissions 
•against  the  two,  but  tjiere  cannot  be  a  joint?  commission 
Against  them  (53).  So  where  one  of  three  partners  is  an 
.infant*,  lunatic,  or.  residing  abroad*,  there  may  be  separate 

A  Abbot  r.  PI  a  robe,  Doiig.  &]5.  cited  in  a  note  to  Scott  v.  Surman, 

*  Watts  t.  Thorpe,  1  Camp.  N.'P.'C.        Wiltes,  474. 

376.  q  Ex  parte  Henderson,  4  Vesey  Jan. 

j»  Allen  v.  Downs,  B.  R.  M.  25  Geo.  3.        it>3. 

r  Ex  p.  Layton,  6  Ves.  jun.  434. 

1 '  *  ^— «— -^— — — — .     .       .  — .  .  u         ,  —  -, 

# 

(53)  If  three  be  bound  jointly  and  severally  in  a   bond,  the 

obligee  ought  to  sue  them  ail  jointly;  or  each  of  them  separately, 

for  if  he  sue  two  only  of  th&4hree,  advantage  may  be  taken  of  the 

unmsion  by  a  plea  in  abatement,  that  another  jointly  sealed  the 
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commissions  againit  the  other  two,  if  they  commit  acts  of 
bankruptcy. 

A  second  commission  sued  out  against  a  bankrupt, 
pending  a  former,  under  which  he  has  not  obtained  his  cer- 
tificate is  void*;  for  an  uncertificated  bankrupt  is  incapable 
of  trading  for  his  own  benefit 

A  commission  founded  upon  an  act  of  bankruptcy,  by 
lying  two  months  in  prison,  cannot  be  sued  out  before  the 
expiration  of  the  two  months.  The  act  is  not  completed 
before  that  time,  and  the  affidavit  to  obtain  it  would  be  per* 
jury*. 

A  debtor  of  the  bankrupt  resisting  a  claim  made  by  the 
assignees  under  the  commission  against  him  may  give  iu 
evidence,  in  order  to  defeat  such  commission,  a  prior  act  of 
bankruptcy,  and  a  sufficient  petitioning  creditor  s  debt  ex- 
isting at  the  time  of  such  prior  act  of  bankruptcy.  But 
neither  the  bankrupt",  or  any  person  claiming  under  him 
will  be  permitted  to  avail  himself  of  this  defence*.  Nor 
will  proof  of  a  prior  act  of  bankruptcy  avail,  unless  a  peti- 
tioning creditor* 8  debt  be  shewn  to  exist  prior  to  the  act  of 
bankruptcy';  it  is  not,  however,  required  to  be  shewn,  that  the 
creditor  ever  meant  to  take  out  a  commission  upon  that 
debt. 

The  circumstance  of  a  creditor  having  proved  a  debt  un- 
der a  commission  will  not  estop  him  from  impeaching  the 
commission  in  an  action  brought  by  the  assignees  against 
himself6. 

The  debt  of  a  creditor,  who  has  joined  in  a  petition  to 
supersede  a  prior  commission,  and  proved  his  debt  under  a 
second  commission,  coupled  with  an  act  of  bankruptcy 
prior  to  that  on  which  the  second  commission  is  founded, 
may  be  set  up  to  defeat  such  second  commission,  by  a  de- 

•  Martin  v.  OrHara,  Cowp.  823.  y  Per  Lord  Eldoo  C.  inR.  v.  Bullock 
t  Gordon  v.  Wilkinson,  sT.R.  507.  1  Taunton's  R.  88.  See  also  Mikft 
tt  Parker  v.  Manning,  cited  in  Doe  v.        v.  Rawlins,  4  Esp.  N.  P.  C.  igi. 

Boulcot,  9  Esp.  N.  P.  C.  597.  Mer-    %  Stewart  v.  Rlchman,  1  £sp.  N.  PC. 
cer  t.  Wise,  3  Esp.  N .  P.  C.  si6.  108.  Hope  ▼.  Fletcher,  Bristol  Sua, 

*  Donovan  r.  Duffy  9  East,  31.  Ass.  1808. 


bond,  and  that  he  is  still  living*  Per  Keble,  to  which  Brian  C.  J. 
agreed,  iO  H.  7.  16  a,  b.  Bro.  Obi.  94.  This  matter,  however, 
cannot  be  given  in  evidence  on  non  est  factum,,  nor  can  advantage 
be  taken  of  it,  in  any  other  way  than  by  a  plea  in  abatement  See 
Serjt.  Williama's  note  on  Cabell  v.  V&ughan,  1  Saund.  291- 
b.  n.  (4). 
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fendant  in  an  action  at  the  suit  of  the  assignees  under  that 
commission.    Beard  more  v.  Shaw,  1  Bos.  &  Pul.  N.  R,  263. 

4.  The  assignment  is  to  be  proved  by  the  production  of 
the  deed*,  and  proof  of  the  execution  of  it  by  the  commis- 
sioners. 

5.  The  cause  of  action  must  be  proved  by  the  assignees 
in  the  same  manner,  as  if  the  action  had  been  brought  by 
the  bankrupt  himself.  It  is  impossible  to  lay  down  any 
rules  with  respect  to  this  head  ot  proof,  which  must  neces- 
sarily be  adapted  to  the  nature  of  the  demand. 

In  trover  by  assignees  against  a  sheriff  or  creditor,  who 
has  seized  the  bankrupt's  goods  in  execution,  after  an  act  of 
bankruptcy,  it  is  not  necessary  to  prove  a  demand  and  re- 
fusal5; because  the  property  being  vested  in  the  assignees 
from  the  time  of  the  bankruptcy,  the  execution  is  tortious  5 
and  where  a  possession  is  gained  wrongfully,  a  demand  is  not 
necessary. 

Of  the  Witnesses. — The  bankrupt  cannot  be  a  witness  to 
•wear  property  in  himself6,  or  a  debt  due  to  himself,  unless 
he  has  obtained  his  certificate,  and  executed  a  release  to  the 
assignees  of  his  share  in  the  surplus  and  the  dividends;  for 
otherwise  it  is  manifest  that  he  is  interested ;  but  he  may 
prove  property  in,  or  a  debt  due  to^  another.  It  may  be 
observed,  however,  that  a  release  and  certificate  cannot 
make  the  bankrupt  a  witness  to  prove  his  own  act  of  bank* 
ruptcyd(54). 

No  question  can  be  asked  from  the  bankrupt,  the  object 
of  which  is  to  support  his  own  bankruptcy ;  and  it  is  imma- 
terial whether  such  question  be  asked  upon  an  examination 
in  chief,  or  upon  a  cross  examination0.  It  is  equally  impro- 
per in  both  cases.  Nor  can  a  bankrupt(55)  be  asked  ques- 
tions, the  effect  and  tendency  of  which  is  to  establish  an 
antecedent  act  of  bankruptcy'. 

»  5tt,V  N*  £  41#     ^  e  Ehom  y'  bailey,  C.  B.  London  Sit- 

b  &2,h  »  ?*!^  M   8  G'  *'  B*  R*        Un*»  after  M-  T-  50  G.  3.  Lawrence 
MSS.  Bull.  N.  P.  -tl.  J.  S.  P. 

«  Ewens  v.  Gold,  per  Hard wicke  C.  J.    f  Wyatt  ▼.  Wilkinson,  C.  B.  London 

H.  3  G.  9.  Bull.  N.  P.  43.  Sittings,  Chambre  J.  5  Esp.  N.  P. 

d  Field  t.  Curtis,  Str.  889.  C.  187.  V 


(54)  "  For  although  the  bankrupt  has  obtained  a  certificate, 
yet  if  he  be  not  a  bankrupt  (as  he  cannot  be  if  he  has  not  com- 
mitted an  act  of  bankruptcy,  which  is  the  question)  his  certificate 
and  all  the  proceedings  under  the  commission,  are  void." 

{55)  In  an  action  by  the  assignees  of  a  bankrupt  for  money  had 
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Nor  to  explain  an  equivocal  act  of  bankruptcy < 

Nor,  if  a  Joint  commission  issues  against  two,  ban  oriefs 
having  obtained  bis  certificate,  be  called  to  prove  an  act  of 
bankruptcy  committed  by  the  other*. 

But  although  the  bankrupt  cannot  be  a  witness  to  prove? 
his  own  act  of  bankruptcy,  yet  what  was  said  by  him,  at  the 
time,  in  explanation  of  bis  own  act,  may  be  received  id 
evidence1.  Hence,  if  he  has  been  absent  from  home,  a  de- 
claration by  him  on  his  return  home,  that  he  had  been 
abroad  in  order  to  avoid  creditors,  is  good  evidence. 

«  A  certificated  bankrupt  cannot  be  a  witness  to  prove  any 
of  the  facts  necessary  to  support  the  commission*,  as  the  . 
petitioning  creditor's  debt*,  &c.  because  he  is  interested  in 
upholding  the  commission,  on  the  validity  of  which  his 
certificate  and  discharge  from  his  former  debts  depend  (56)< 
But  to  prove  other  matters  he  may1,  that  is,  when  he  has 
executed  a  release  to  his  assignees  of  his  share  in  the  surplus 
and  dividends.    See  ante. 

%  Hoffman  r.  Pitt,  3  Esp.  N.  P.  C.  29.  k  Per  Car.  in  Chapman  ft  Gardner, 

EUenborough  C.  J.  9  H.  Bi.  97$. 

n  Flower  t.  Herbert,  cited  9  H.  Bl.  1  Per  Ryder  C.  J.  in  Flower  t.  Her- 

379.                    ~  bert,  Londou  Sittings,  Dec.  17, 1754. 

I  Bateman  r.  Bailey,  5  T.    R.  519.  S  H.BI.979.D.  (a). 

Ewens  v.  Gold,  per  HardwickeC.  J* 

Bull.  N.  P.  40.  S.  P. 


and  received,  in  order  to  establish  the  act  of  bankruptcy,  the  plaintiff* 
proved  that  the  trader  had  absconded  for  fear  of  being  arrested.  The 
defendant  in  order  to  substantiate  his  defence  in  proof  called  the 
"bankrupt.  The  plaintiffs  offered  to  cross  examine  him,  as  to  the 
time  of  his  first  secreting  himself  for  fear  of  being  arrested.  Norton 
and  Ford  for  defendant  objected,  that  he  could  not  be  examined 
to  that  fact ;  for  he  was  not  a  competent  witness  being  interested  to 
.establish  his  bankruptcy;  and  it  was  settled  that  the  plaintiffs  could 
not  produce  him  to  prove  an  act  of  bankruptcy*  though  he  might 
be  examined  us  to  collateral  matter.  On  the  part  of  the  plaintiff* 
it  was  admitted,  that  he  could  not  be  produced  by  the  plaintiff  as  a 
witness  in  chief  to  that  fact,  but  wheu  the  defendant  called  him* 
and  made  him  a  competent  witness  in  the  cause,  he  submitted  to 
his  being  examined  and  could  not  prevent  any  question  being 
asked  his  own  witness.  Lee.  C.  J.  "  I  think  the  defendant  by  calling 
the  witness,  has  waved  all  objections  to  his  competency;  and  there-' 
fore  he  may  be  examined  as  to  the  time  of  the  bankruptcy.**  Fletcher 
and  Bolton,  assignees  of  Gil  U  bankrupt  v.  Wood  mass,  B.  R*.  Loudon 
Sittings,  M.  25  G.  2.  MS. 

(56)  The  certificate  may  be  considered /also  as  a  release,  which 
the  releasee  can  never  be  allowed  as  a  witness  to  affirm.     Per  Rydep 
.  C.  J.  in  Flower  v.  Herbert,  N.  P.  2  H.  Bl.  279-  n.  (a). 
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A  certificated  bankrupt,  under  a  second  commission  of 
bankruptcy,  cannot  be  a  witness  for  the  assignees  under 
that  commission1",  if  he  has  not  paid  15s.  in  the  pound 
tinder  it.  .    .    •  ,  ■ 

An  uncertificated  bankrupt  may,  be  a  witness  against  him- 
self, but  not  for  himself,  that  is,  he  may  be  a  witness  to 
decrease  the  fund,  but  not  to  increase  it*. 

Upon  an  issue. out  of  chancery  to  try,  whether  the  bank- 
rupt had,  within  one  year  before  his  Bankruptcy,  lost  five  . 
pounds  in  one  day  at  gaming,  a  creditor  of  the  bankrupt 
was  called  to  prove  the  gaming;  but  the  C.  J.  would  not 
allow  him  to  be  a  witness;  because  he  would  be  entitled  to 
a  share  out  of  the  bankrupt's  allowance  forfeited  by  tht 
gaming*. 

A  creditor  who  has  released  his  debt  to  the  assignees, 
nay  be  called  to  prove  the  act  of  bankruptcy,  although  the 
bankrupt  is  plaintiff  in  the  action  in  which  the  commission 
is  disputed*. 

A  release  to  the  assignees  only  is  sufficient  without  giving 
one  to  the  bankrupt*. 

A  creditor  wlio  has  sold  his  debt  is  a  good  witness  to  sup- 
port the  commission,  by  proving  the  petitioning  creditor's 
debt;  because  his  interest  is  gone';  but  the  petitioning  cre- 
ditor is  not  a  competent  witness,  to  shew  that  the  commis- 
sion was  regularly  sued;  for  he  enters  into  a  bond  to  the 
chancellor,  conditioned  to  establish  the  several  facts  upon 
which  the  validity  of  the  commission  depends,  and  to  cause 
it  to  be  effectually  executed.  He  has  therefore  a  direct  in- 
terest in  the  question  at  issue".  But  he  is  competent  to 
prove  the  commission  invalid1. 

m  Kennet  ▼.  Green woflers,  Peake's  JJ.  q  Anibroae  v.  Clendon,   Ca.  Temp. 

P.  C.  3.  per  Keoyon*»  J.  Hardw.  367. 

m  Butler  r.  Cooke,  Cowp.  70.  and  Wal-  r  Granger  v.  Furlong,  9  BI.  Rep.  1279. 

ker  v.  Walker,  there  cited.  s.  Green  v-  Jones,  -a  Camp.  N.  P.  C 

0  hhuttleworth  ▼.  Bravo,  Str.  507 .  per  411. 

Pratt  €.  J.  ffljddlesex  Sittings,  t  Anon,  cited  by    Unrd  SUetiboreagk 

p  Koopes  t.  Chapman,  Peake's  N.  P.  C.J. in  Green  r.  Jones . 

C.  19.  perKenyon  C  J. 


* 
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CHAP.  VIII. 


BARON  AND  FEME. 

I.  Of  the  Liability  of  the  Husband, 

1.  In  respect  of  Contracts  made  by  the  Wife  be* 

fore  Coverture. 
f.  In  respect  of  Contracts  made  by    the  Wife 

during  Coverture. 
3.  tn  respect  of  the  Children  of  the  Wife  by  a 
former  Husband. 

II.  In  what  Cases  a  Feme  Covert  may  be  considered 

as  a  Feme  Sole. 

III.  Of  Actions  by  Husband  and  Wife, 

1.  Where  the  Husband  and  Wife  must  join, 
%  Where  the  Husbandimust  sue  alone. 
3.  Where  the  Husband  and  Wife  may  join,  or 
the  Husband  may  sue  alone,  at  Ik  Elec- 
tion. 

IV.  Of  Actions  against  Husband  and  Wife. 


I.  Of  the  Liability  of  the  Husband, 

1.  In  respect  of  Contracts  made  by  the  Wife  be* 

fore  Coverture. 
9.  In  respect  of  Contracts  made  by  the  Wife  during 

Coverture. 
3.  In  respect  of  the  Children  of  the  Wife  by  a 
former  Husband. 

fc  TN  respect  of  Contracts  made  by  the  Wife  before  Co- 
vcrturc—Th*  husband  is  liable  to  ike  debts  of  his  wife, 
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contracted  by  her  before  the  coverture,  and  the  husband  and 
wife  may  be  sued  for  such  debts  during  the  coverturea(l). 
But  if  these  debts  are  not  recovered  against  the  husband 
and  wife,  in  the  life-time  of  the  wife,  the  husband  cannot  be 
charged  for  them  either  at  lawb  or  in  equity  after  the  death 
of  the  wife(S). 

The  defendant's  wife*,  before  marriage,  gave  a  promis- 
sory note  for  50/.  to  the  plaintiff,  and  afterwards  married  the 
defendant,  who  had  with  her  personal  estate  to  the  amount 
of  700/.,  part  whereof  consisted  of  choses  in  action.  The 
plaintiff  did  not  during  the  coverture  recover  judgment 
upon  the  note  against  the  husband  and  wife.  The  wife  died 
about  a  year*  after  the  marriage.  The  defendant  on  her 
death  took  out  letters  of  administration.  Some  of  the 
Choses  in  action  had  been  received  by  the  defendant  as  hus- 
band in  the  life-time  of  the  wife,  the  rest  he  took  as  her  ad- 
ministrator. The  plaintiff  finding  that  the  choses  inaction, 
were  not  sufficient  to  satisfy  his  demand,  filed  a  bill  against 
the  defendant,  praying  that  the  defendant  should  be  made 
liable  to  answer  his  the  plaintiff's  demand,  for  so  much  as 
be  bad  received  out  of  the  clear  personal  estate  of  the  wife 
upon  bis  marriage. 

Lord  Talbot  Ch.  said,  that  as  cm  the  one  hand  the  hus- 
band was  by  law  liable,  during  the  coverture,  to  all  debts 
contracted  by  his  wife,  dum  sola,  whatever  their  amount 
mi^ht  be',  although  she  did  not  bring  him  a  portion  of  one 
shilling;  so,  on  the  other  hand,  it  was  certain,  that  if  such 
debts  were  not  recovered  during  the  coverture,  the  husband, 
as  such,  was  not  chargeable,  let  the  fortune  he  received  with 
his  wife  be  ever  so  great.  He  added,  that  the  wife's  choses 
in  action  were  assets,  and  thereupon  decreed  an  account  of 
what  the  husband  had  received  since  his  wife's  death  as  her 
administrator,  and  that  he  should  be  liable  for  so  much 
only;  but  as  to  any  further  demand  against  him,  dismissed 
the  bill. 

3.  In  respect  of  Contracts  made  by  the  Wife  during  Cover* 

ft  F.  N.  B»  120.  F.  c  Heard  v.  Stamford,  3  P.  Won.  409* 

S  F.  N.  B.  121.  C.     l.Rol.  Abr.  351.        Ca.  Temp,  Talk  173.  S.  C. 
(G.)  pi.  2.  a  F.  N.  B.  19a  F. 


(1)  In  actions  for  the  recovery  of  such  debts,  husband  and  wife 
must  be  joined,  7  T.  R.  348. 

(2)  Bat  if  the  wife  survive  the  husband,  an  action  may  be  main- 
tained against  her  for  the  recovery  of  these  debts.  Woodman  v. 
Chapman,  1  Camp.  N.  P.  C  189*  Ld.  Ellenborough  C.  J. 

R  2 
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ture.^Ml  the  personal  estate  of  which  the  wife  is  possessed 
in  her  own  right,  is  by  the  marriage  vested  absolutely  in  the 
husband6.  Notwithstanding  the  law  thus  divests  the  wife 
of  all  her  personal  property,  she  cannot  bind  her  husband 
by  any  contracts,  even  for  necessaries  suitable  to  her  degree 
and  estate,  without  the  assent  of  her  husband  either  express 
or  implied  (3). 

During  cohabitation,  the  law  will,  from  that  circumstance, 
presume  the  assent  of  the  husband  to  all  contracts  made  by 
the  wife  for  necessaries  suitable  to  his  degree  and  estate,  and 
the  misconduct,  or  even  the  adultery  of  the  wife,  during  that 
period,  will  not  destroy  this  presumption.  The  same  law 
is,  where  the  husband  deserts  his  wife,  or  turns  her  away, 
without  any  reasonable  ground  (4),  or  compels  her  by  ill 
usage  or  severityf  to  leave  him;  in  all  which  cases,  he  gives 
the  wife  a  general  credit.  This  principle  which  tends  to 
procure  credit  to  the  wife  for  necessaries  suitable  to  the  de- 
gree and  estate  of  her  husband,  is  anxiously  adopted  by  the 
law  on  every  possible  occasion ;  and  although,  in  confor- 
mity with  the  ancient  rule  respecting  dower,  it  has  been 
decided,  that  where  the  wife  elopes  qyth  an  adulterer,  the 
husband's  assent  to  her  contracts,  during  the  term  of  the 
elopement,  cannot  be  implied,  yet,  by  analbgy  to  the  same 
rule*,  as  soon  as  he  receives  her  again,  the  presumption  of 
law  revives,  and  attaches  updn  the  contracts  made  by  her 
after  the  reconciliation. 

But  it  should  be  observed,  1st.  as  cohabitation  is  evidence 
only  of  the  husband's  assent*,  in  a  special  verdict,  that  assent 

e  ]  Inst.  351  b.  f  Per  Lord  Kenyon,  C.  J.  4  Etp.  5. 

t  Per  Lord  Keiiyon  C  J.  in  Hodges  v.        P.  C  48. 
Hodge*,  i  Esp.  N.  P.  C.  441.  h  Manbyy.  Scott,  1  Bac.  Abr.  99& 


(3)  *•  A  feme  covert  generally  cannot  bind  or  charge  her  hus- 
band by  any  contract  made  by  her  without  the  authority  or  assent 
of  her  husband,  precedent  or  subsequent,  express  or  implied." 
Mr.  J.  Hyde*s  argument  in  IVlanby  v.  Scott,  t  Mod.  135. 

{4)  "  If  the  husband  turns  his  wife  out  of  doors,  though  he  ad- 
vertises her,  and  cautions  all  persons  not  to  trust  her,  or  if  he  cten 
gave  particular  notice  to  individuals  not  to  give  her  credit  9  stilt  he 
would  be  liable  for  necessaries  furnished  to  her;  for  the  law  has 
said,  that  where  a  man  turns  his  wife  out  of  doors,  he  sends  with 
her  credit  for  her  reasonable  expenses."  Per  Lord  Kenyon  C.  J. 
in  Harris  v.  Morris,  4  Esp.  N.  P.  C.  42.  See  also  Boulton  v.  Pren- 
tice, post  p.  949*  where  the  court  said  the  husband  appears  to  bet 
wrong  doer,  and  therefore  hat  not  a  right  to  prohibit  any  person. 
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ought  to  be  found  ;  and,  2ndly,  as  cohabitation  is  presumptive 
evidence  only  of  such  assent,  it  may  be  rebutted  by  contrary 
evidence.  In  like  manner1,  evidence  that  the  articles  pur- 
chased were  consumed  in  the  family  of  the  husband,  is  only 
presumptive  and  not  conclusive  evidence  of  the  husband  s 
assent 

Having  thus  laid  down  the  general  positions  respecting 
eontracts  made  by  the  wife,  1  shall  proceed  to  establish 
them  by  authorities,  premising,  that  the  relation  of  husband 
and  wife  is,  in  respect  of  the  wife's  contracts  binding  the 
husband,  analogous  to  the  relation  of  master  and  servant. 
Indeed,  iu  contemplation  of  law,  the  wife  is  the  servant  of 
the  husband.  In  F.  N.  B,  J20G.  it  is  thus  laid  down:  A  man 
shall  be  charged  in  debt  for  the  contract  of  his  bailiff  or  ser- 
vant, where  he  giveth  authority  unto  his  bailitf  or  servant 
to  buy  and  sell  for  him;  and  so  for  the  contract  of  the  wife, 
if  he  give  such  authority  to  his  wife,  otherwise  not  From  this 
passage  it  appears,  that  the  husband  is  not  liable  to  his  wife's 
contracts,  unless  he  has  given  his  authority  or  assent;  it  is 
incumbent,  therefore,  on  a  creditor,  who  brings  an  action 
against  a  husBand  upon  a  contract  made  by  his  wife,  to  shew 
that  the  husband  has  given  such  assent,  or  to  lay  before  a 
jury  such  circumstances  as  will  enable  them  to  presume 
that  such  assent  has  been  given*;  and  in  the  latter  case,  if 
such  presumption  is  not  rebutted  by  contrary  evidence,  the 
jury  may  find  against  the  husband,  but  not  otherwise ;  for 
the  wife  has  not  any  power  originally  to  charge  the  hus- 
band*, but  is  absolutely  under  his  power  and  government, 
and  must  be  content  with  what  the  husband  provides,  and 
if  he  does  npt  provide  necessaries  for  her,  her  only  remedy- 
is  in  the  spiritual  court- 

tn  an  action  on  the  case  for  goods  sold  and  delivered*,  the 
evidence  to  charge  the  defendant  was,  that  the  defendant's 
wife  bought  the  goods  to  make  her  clothes,  and  that  they  co- 
habited. On  the  other  side  it  was  proved,  that  she  was  not 
in  any  want  of  clothes  when  she  purchased  these,  and  that 
the  defendant,  the  last  time  that  he  paid  the  plaintiff,  warned 
the  plaintiff's  servant  not  to  trust  her  any  more,  and  to  give 
his  master  notice  of  it.  Holt  C.  J,  said,  that  during  cohabi- 
tation the  husband  shall  answer  all  contracts  of  the  wife  for 
necessaries,  for  his  assent  shall  be  presumed  to  all  such  con* 

i  1  Sid.  131,  is6.  S.  C.  and  Raym.   1006.     This  case  was 

k  1  Sidf.  197.  agreed  per  cur.  to  be  good  law  in 

1  Per  Holt,  C.  J.  in  Etheriugton  r.  Botilton  v.  Prentice,  M.  T.  10  G.  2. 

Parrot,  Ld.  Raym.  1006.  Ford'a  MSS. 
m  Etheriogton  r.  Parrott,  Salk.  118. 
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tracts  upon  the  account  of  cohabiting,  unless  the  contrary 
appear.  But  if  the  contrary  appear,  as  by  the  warning  in 
this  case,  there  is  not  any  room  for  such  presumption:  and 
be  held,  that  the  notice  to  the  servant  usually  employed  by 
the  plaintiff  in  his  trade  was  sufficient  notice  to  the  master. 

If  the  wife  elope  from  her  husband,  and  live  in  adultery, 
the  husband  cannot  be  charged  by  her  contracts : 

In  an  action  for  meat,  &c.  provided  for  defendant's  wife*, 
the  defendant  proved,  that  she  went  away  from  him  with 
an  adulterer;  Raymond,  G.  J.  held  that  the  husband  should 
notbe  charged,  though  the  plaintiff  had  not  any  notice ;  and, 
he  said,  Holt  C,  J.  always  ruled  it  so. 

And,  although  the  husband  has  been  the  aggressor,  by 
living  in  adultery  with  another  woman,  and  although  be 
turned  his  wife  out  of  doors  at  a  time  when  there  was  not 
any  imputation  on  her  conduct,  yet  if  she  afterwards  com- 
mit adultery,  the  husband  is  not  bound  to  receive  or  support 
her  after  that  time,  nor  is  he  liable  for  necessaries,  which 
may  hatfe  been  provided  for  her  after  that  time0.  So  where 
the  husband  turns  his  wife  out  of  doors,  on  account  of  her 
having  committed  adultery  under  his  roof*,  he  is  not  liable 
for  necessaries  furnished  to  her  after  the  expulsion. 

So  if  a  ivoman  elopes  from  her  husband,  though  she 
does  not  go  away  with  an  adulterer,  or  in  an  adulterous 
manner,  the  tradesman  trusts  her  at  his  peril,  and  the  hus- 
band is  not  bound*. 

If  the  wife,  with  the  consent  of  her  husband,  lives  apart 
from  him,  and  has  a  separate  maintenance,  and  contracts 
debts  foF  necessaries  during  the  separation,  the  law  will 
presume  that  she  is  trusted  on  her  own  credit,  although  the 
tradesman  had  not  any  notice  of  the  separation  at  the  time 
of  the  contract  j  if  it  were  the  general  reputation  of  tbe  place 
where  the  husband  lived,  that  he  and  his  wife  were  living 
apart : 

The  plaintiff  brought  an  action  ag&inst  tbe  defendant1,  a 
clergyman,  who  resided  in  the  country,  for  medicines  pro-» 
▼idedfor  the  wife  of  the  defendant,  during  her  residence  in 
London.  It  appeared,  that  the  defendant  and  his  wife,  hav- 
ing disagreed,  had  separated  by  consent  for  five  years,  and 

■  Morris  r.  Martin,  Str.   647.     See        Juue  *4,  47  G.  3.  C.  B.  Sp.  J.  Sir 
also  Mamwaring  r.  Sands,  Str. 7416.        James  Mansfield, C.J.  MSS, 
S,P.  q  Child  t.  Hardyman,   Str.  875.  P" 

•  Gorier  ▼.  Hancock,  6  T.  R.  603.  Lord  Raymond  C.J. 

p  Ham  v.  Toovcy,  Middx.  Sittings,    r  Todd  t.  Stokes,    Lord   RiynM«d4 

444.  and  Saik.  u6« 
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that  upon  the  separation,  the  defendant  had  signed  an  agree- 
ment with  certain  trustees,  by  Which  he  obliged  himself  to 
allow  his  wife  twenty  pounds  a-year,  which  be  had  done  ac- 
cordingly. The  plaintiff  did  not  know  at  the  time  when  he 
furnished  the  wife  with  the  medicines,  that  she  was  a  mar- 
ried woman.  It  was  ruled  by  Holt  C.  J.  that  the  defendant 
was  not  liable ;  for,  though  the  plaintiff  had  not  any  personal 
notice  of  the  separation,  and  though  it  was  not  the  general 
reputation  in  London,  where  the  plaintiff  lived,  that  the 
defendant  and  his  wife  were  separated,  yet,  since  it  wis  the 
general  reputation  in  the  place  where  the  defendant  lived, 
and  that  tor  live  years  past,  it  was  enough  to  prevenjt  the 
wife  from  charging  the  husband,  even  for  necessaries.  Plain- 
tiff nonsuited  (5). 

Assumpsit  for  the  board  and  lodging  of  the  defendant's 
wife*:  plea,  non  assumpsit  Lord  Mansfield,  in  his  charge 
to  the  jury,  laid  it  down  as  clear  and  decided  taw,  that  when 
husband  and  wife  live  together,  the  husband  is  answerable 
for  all  such  necessaries  wherewith  the  wife  may  have  been 
furnished;  but  that  what  are  or  are  not  necessaries,  must 
depend  on  the  rank  and  situation  of  the  husband.  That 
where  they  live  separate,  the  person  who  gives  credit  to 
the  wife  is  to  be  considered  as  standing  in  her  place,  inas- 
much as  the  husband  is  bound  to  maintain  her;  and  the 
spiritual  court,  or  a  court  of  equity,  will  compel  him  to 
grant  her  an  adequate  alimony.  But  if  she  elope  from  her 
husband,  and  live  in  adultery;  or  if,  upon  separation,  the 
husband  agrees  to  make  her  a  sufficient  allowance,  and  pays 
it;  in  either  of  those  cases,  the  husband  is  not  liable;  be- 
cause, in  the  former  case,  she  forfeits  all  title  to  alimony  ; 
and,  in  the  latter,  has  no  further  demands  on  her  husband. 
And  as  in  all  cases  the  creditor  is  to  bej?onsidered  as  stand- 
ing  in  the  wife's  place,  it  imports  him,  when  the  wife  lives 
apart  from  her  husband,  to  make  strict  inquiry  as  to  the 
terms  of  separation;  for,  in  such  cases,  he  must  trust  her  at 

s  Oxard  v.  Darnford,  B.  R.  Midd*.  Sittings,  after  M.  T.  80  G.  3.  MSS. 


(5)  "  If  the  husband  gives  express  notice  to  a  tradesman  not  to 
trust  his  wife,'  he  shall  not  be  charged  ;  and  if  a  tradesman  has  no- 
tice of  a  separate  maintenance  being  allowed  to  the  wife,  that,  ac- 
cording to  Holt  C.  J.  shall  be  notice  of  dissent  on  the  part  of  the 
husband,  and  be  shall  not  be  charged ;  but  where  the  demand  is 
for  necessaries,  it  is  incumbent  on  the  husband  to  shew  that  thf 
tradesman  had  notice  of  the  separate  maintenance."  Per  Lj 
Eldon  C.  i.  in  tiawlyns  n  Vandyke, ,3  Esp.  W.  i\  C.  250. 
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his  peril.  In  the  present  case  the  defendant  and  his  wife 
had  separated,  and  he  had  agreed  to  make  her  an  allow- 
ance, but  had  never  paid  it ;  the  jury,  therefore,  under 
his  lordship's  directions,  found  a  verdict  for  the  plaintiff* 
N.  In  a  similar  case  of  Turner  and  Winter,  his  lordship 
nonsuited  the  plaintiff,  because  on  separation  the  defendant 
had  agreed  to  make  an  allowance  to  his  wife,  and  had  re- 
gularly paid  it;  notwithstanding  the  plaintiff  had  no  notice 
of  the  transaction. 

But  a  mere  agreement  for  a  separate  allowance,  without 

f>ayment  is  not  sufficient  to  exempt  the  husband  from  this 
lability : 

Husband  and  wife  having  agreed  to  separate1,  a  deed  of 
separation  was  executed,  (between  the  husband  on  the  first 
part,  his  wife  on  the  second  part,  and  a  trustee,  the  sister  of 
the  wife,  on  the  third  part)  wherein  the  husband  covenanted 
with  the  trustee,  to  pay  the  wife,  during  the  separation,  a 
weekly  allowance ;  which  she  agreed  to  accept,  in  full  satis- 
faction of  her  maintenance,  provided  that  if  the  husband 
should  pay  any  debt  which  his  wife,  during  the  separation 
and  payment  of  the  annuity,  should  contract,  it  should  be 
lawful  for  him  to  withhold  payment  of  the  weekly  allow- 
ance, until  he  should  be  reimbursed  :  the  wife,  upon  the  se-» 
paration,  went  to  live  with  the  trustee,  who  supplied  ber 
with  necessaries;  the  husband  having  failed  to  pay  the 
weekly  allowance,  the  trustee  brought  an  action  of  indebita* 
tus  assumpsit  against  him  for  the  amount  of  the  necessaries; 
it  washolden  by  Chambre,  Rooke,  and  Heath,  Js.  tbat,  ak 
though  the  trustee  had  another  remedy,  and  might  have 
brought  an  action  on  the  deed,  yet  assumpsit  was  maintain-* 
able,  on  the  ground  that  there  was  a  common  law  obligation 
on  the  husband  to  provide  necessaries  for  his  wife,  although 
she  lived  'apart  from  him ;  that  where  the  law  imposed  a 
duty,  it  rained  a  promise  on  the  part  of  the  person  on  whom 
it  was  imposed  to  discharge  it;  and  that  the  mere  covenant, 
icithout payment,  was  not  sufficient  to  exempt  the  husband 
from  this  liability.  Sir  J.  Mansfield  C.  J.  expressed  an  ela- 
borate opinion  to  the  contrary,  observing,  that  a  general 
provision  for  the  separate  maintenance  of  the  wife,  whether 
the  husband  paid  it  or  not,  deprived  the  wife  of  the  advan- 
tage of  the  common  law,  and  prevented  the  husband  from 
being  sued  either  in  assumpsit  or  debt  for  necessaries  fur- 
pished  to  his  wife. 

Where  a  husband  by  bringing  another  woman  unde? 

s  Nunc  v.  Craig,  H*  46  6. 3.C  B.  s  Boi.  4  P«l.  N.  R.  148. 
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bis  roof  renders  bis  house  unfit  for  the  residence  of  hi  a  wife, 
who  thereupon  removes  and  lives  apart  from  him,  the  bus* 
•band  is  bound  to  provide  the  wife  with  fcecesaaries :  e.  g, 
medicines  in  sickness1,  during  the  separation. 

If  the  husband  causelessly  turns*  away  his  wife,  or  if  the 
wife,  having  been  absent  from  home,  returns,  and  he  shuts 
hte  doors  against  her*-;  and  afterwards  she  contracts  debts 
for  necessaries,  the  husband  will  be  liable;  for  he  sends  with 
her  credit  for  her  reasonable  expenses.  But  if  the  husband 
turns  away  his  wjfe  on  acount  of  her  having  committed 
adultery,  then  he  will  not  be  liable*. 

The  following  note  of  Boulton  v.  Prentic^,  which  was 
obligingly  extracted  by  Mr.  Ford  from  his  father's  MS.  at 
the  request  of  the  compiler,  may  be  acceptable  to  the  reader. 

Assumpsit  for  goods  sold  and  delivered  to  deft's  wife*. 
Verdict  for  pit.  On  motion  for  a  new  trial,  it  appeared  that 
deft,  and  his  wife  had  formerly  lodged  at  plt.'s  house,  during 
which  time  the  deft,  had  given  pit.  express  notice  not  to  trust 
deft's  wife.  Afterwards  deft,  and  bis' wife  went  to  lodge  at 
another  pla£e,  where  deft,  used  his  wife  ill,  after  which  they 
separated,  and  deft,  refused  to  receive  her  again  (6);  she  dfe- 
sired  him  to  maintain  her  and  offered  tp  return  and  cohabit 
with  him,  which  he  refused,  and  struck  her ;  and  declared 
•that  if  any  persons  trusted  her,  or  gave  her  credit,  he  would 
not  pay  them ;  she  had  not  any  clothes  and  was  wholly  des- 
titute of  necessaries.  The  goods  furnished  to  her  by  pit. 
were  necessaries  and  suitable  to  the  condition  of  the  wife. 
On  the  part  of  the  deft  it  was  proved,  that  deft's  wife  used 

%  AMU  ▼.  Chapman,  Middx.  Sittings,  x  Thompson  v.  Hairey,  4  Burr.  £177* 

after  Trio.  T.  50  G.  3.    Ld.  Elleu-  y  Hamr.  Taorey,  aute  p.  246. 

borough  C  J.  z  Boulton  v.  Prentice, from  Mr. Ford's 

pi  Lnugwortby  r.  Hockmore,  per  r|*lt  MS.  Note.  3.  C.  shortly  reported  in 

C.  J.  Lord  Kaym.  444.  and  per  Holt  Str.  19)4. 

%C.  J.  in  Etherington  r.  Parrot,  Salk.  % 
%118, 


(6)  "  My  conception  of  the  law  is  this,  that  if  a  man  will  not 
receive  his  wife  into  bis  house,  he  turns  her  oat  of  doors;  and  if 
he  does  so,:  he  sends  with  her  credit  for  her  reasonable  expenses." 
Per  Lord  Elflon  C.  J.  in  Rawlyos  v.  Vandyke,  3  Esp.  N.  P.  C. 
251.— "  Where  a  wife's  situation  in  her  husband's  house  is  rendered 
unsafe  from  his  cruelty  or  ill  treatment,  I  shall  rule  it  to  be  equi- 
valent to  a  turning  her  out  of  the  house,  and  that  the  husband 
shall  be  liable  for  necessaries  furnished  to  her  under  those  circum- 
stances." Per  Lord  Kenyon  C.  J,  in  Hodges  v.  Hodges,  l  Esp, 
P.  P.  C.  441. 
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to  pawn  her  ctothes,  arid  was  addicted  to  drinking,  that  pit- 
had  assisted  her  in  pawning  her  watch,  and  that  deft,  a  year 
before  they  parted  had  expressly  forbidden  pit  from  trust- 
ing deft's  wife.  The  foundation  of  moving  for  a  new  trial 
was,  that  the  verdict  was  contrary  to  law,  as  the  credit  given 
to  the  wife  is  in  law  grounded  on  the  supposed  assent  of  the 
husband,  which  assent  cannot  be  supposed  where,  as  in  this 
case,  there  is  an  express  prohibition.  But  it  was  answered, 
and  so  resolved  by  the  court,  that,  although  the  prohibition 
took  effect  and  continued  in  force  during  the  cohabitation, 
yet  such  prohibition  could  not,  after  the  cohabitation  ceased, 
either  extinguish  or  lessen  the  credit  to  which  the  wife  was 
by  law  entitled,  after  the  husband  had  turned  her  away  and 
refused  to  maintain  her;  for  the  husband, by  such  conduct, 
gave  his  wife  such  a  general  credit  as  amounted  to  a  revoca- 
tion of  the  prohibition.  If  the.  husband  in  a  case  of  this  kind 
could  prohibit  one  person  from  trusting  his  wife,  he  might 
pariratione  prohibit  many;  and  this  might  be  extended  so 
for  as  to  deprive  the  wife  from  obtaining  any  credit  whatso- 
ever, so  that  particular  prohibitions  might  amount  to  a  total 
prohibition.  If  a  wife  leaves  her  husband,  he  is  not  in  that 
-case  answerable  for  her  contracts;  it  is  the  cohabitation  which 
is  considered  as  the  evidence  of  the  husband's  assent  to  the 
contracts  made  by  his  wife  for  necessaries ;  but  if  the  hus- 
band during  the  cohabitation  declares  his  dissent,  by  forbid- 
ding any  person  to  trust  his  wife,  al!  persons  who  have 
notice  of  such  dissent  trust  the  wife  at  their  peril.  The  hus- 
band is  only  liable  on  account  of  the  implied  assent  to  the 
contracts  of  the  wife,  of  which  assent  the  cohabitation  after- 
wards induces  a  presumption,  and  when  he  declares  the  con- 
trary, there  is  not  any  longer  room  for  such  presumption. 
But  if  a  husband  turns  away  his  wife,  he  gives  her  credit 
wherever  she  goes,  and  must  pay  for  necessaries  which  have 
been  provided  for  her. 

Another  leading  case  on  this  subject  is  the  case  of  Manby 
t.  Scott*:  there  the  wife  of  the  defendant  went  away  from 
him  without  his  consent.  During  the  separation,  the  hus- 
band, who  did  not  allow  the  wife  any  maintenance,  ex- 
pressly forbad  the  plaintiff  to  deliver  any  goods  to  his  wife ; 
notwithstanding  which,  the  plaintiff  sold  to  the  wife  silks 
and  velvets,  and  then  brought  an  action  against  the  husband 
for  the  value  of  the  goods.  At  the  trial,  the  jury  found 
that  the  goods  were  suitable  to  the  degree  of  the  husband. 
After  three  arguments  in  the  Court  of  King's  Bench,  tha 

a  Mauby  y.  Scott,  1  Lev.  4.  and  1  Siti&  10^ 
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judges  were  divided,  whereupon  the  case  wtffe  adjourned 
into  the  Exchequer,  where  nine  of  the  judges  (among  whom 
-was  Hale  Chief  Baron)  (7)  were  of  opinion,  that  the  husband 
was  not  chargeable. 

If  a  man  cohabits  with  a  woman*,  to  whom  he  is  not 
married,  and  permits  her  to  assume  his  name,  and  appear  to 
the  world  as  his  wife,  and  in  that  character  to  contract 
debts  for  necessaries,  he  will  become  liable,  although  the 
creditor  be  acquainted  with  her  real  situation  ;  for  here  a 
like  assent  will  be  implied,  as  in  the  case  of  husband  and 
wife. 

In  an  action  for  the  use  and  occupation  of  apartments  bj 
the  deft/s  wife*,  it  appeared,  that  the  apartments  had  been 
occupied  by  a  lady,  who  went  by  the  deft.'s  name,  and  who 
bad  actually  beeu  married  to  him.  The  defence  attempted 
to  be  set  up  was,  that  the  deft,  had  a  former  wife  then  and 
still  living.  But  Lord  Ellenborough  C.  J.  said,  that  there 
was  not  any  evidence  to  fix  the  pit  with  a  knowledge  of  the 
celebration  of  the  first  marriage,  and  that  the  deft  was 
estopped  to  set  up  bigamy  as  a  bar  to  the  action.  He  had 
given  the  woman  who  lodged  with  the  pit  every  appear- 
ance of  being  his  wife.  By  his  misconduct  in  marrying  a 
second  wife,  while  his  first  was  still  alive,  he  had  done  what 
he  could  to  confer  the  rights  of  marriage  upon  both,  and 
had  incurred  a  civil  as  well  as  a  criminal  responsibility. 

3.  In  respect  af  Children  of  the  Wife  by  a  former  Husband* 
-—If  a  man  marries  a  woman  having  children  by  a  former 
husband,  he  is  not  bound  by  the  act  of  marriage  to  maintain 
such  children4 :  but  if  he  holds  them  out  to  the  world  as 

b  Watson  r.  ThrclkeW,  s  Etp.  N,  P.  d  Tabb  r.  Harmon,  4  T.  R.  lit.  i*. 

C.  6j7  Kenyou  C.  J,  coguized    in  Cooper  w.   Martin,  4 

c  Robiuson  v.  Nation,  1  Camp.  N.  P.  East,  76. 

C. 245. 

(7)  See  Hale's  argument,  Bac.  Abr.  Baron  and  Feme,  H.Twis* 
den  J.  having  delivered  an  opinion  in  the  King's  Bench  in  favour 
of  the  plaintiff,  changed  it  afterwards,  and  agreed  in  opinion  with 
the  majority  of  the  judges  in  the  Exchequer.  See  1  Sidf.  11£. 
The  argument  of  Mr.  J.  Hyde  will  be  found  at  great  length  in 
I  Mod.  124. 

It  will  be  remarked,  that  in  this  case  an  express  prohibition  had 
been  given  to  the  plaintiff  not  to  trust  the  wife;  bat  it  was  agreed 
by  all  the  judges,  that  if  the  prohibition  had  been  general,  it  would 
have  been  void.  1  Sidf.  127*  In  like  manner,  it  is  incumbent  on 
persons  dissolving  a  partnership  to  give  express  notice  of  such  dis- 
solution to  all  persons  with  whom  they  have  had  dealings  in  part* 
pership,    Peake's  N/P.  C.  155. 
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part  of  his  family,  he  will  be  considered  as  standing  in  lot* 
parentis  >  and  liable  even  on  a  contract  made  by  bis  wife 
during  his  absence  abroad,  for  the  maintenance  and  educa- 
tion of  such  children6  (8). 

See  Rawlyns  v.  Vandyke,  3  Esp.  N.  P.  C.  252.  Lord 
Eldon's  opinion  as  to  how  far  a  father  is  liable  for  neces- 
saries furnished  to  his  children,  living  with  the  mother  apart 
from  the  father  (9), 


-fi- 


ll. In  what  Cases  a  Feme  Covert  may  be  considered 

as  a  Feme  Sole. 


It  will  be  proper  to  remark  in  the  first  place,  that  it  is 
now  clearly  established,  notwithstanding  former  decisions' 
to  the  contrary,  that  a  feme  covert  cannot  bring  an  action  or 
be  impleaded  as  a  feme  sole,  while  the  relation  of  marriage 
subsists,  and  she  and  her  husband  are  living  in  this  kingdom, 
notwithstanding  she  lives  separately  from  her  husband,  and 
has  a  separate  maintenance  secured  to  her  by  deed.  < 

This  point  was  solemnly  determined  (after  two  arguments 
before  the  judges  in  the  Exchequer  Chamber)  in  Marshall 
V.  Rutton,8l\R.  545. 

It  is,  however,  observable,  that  the  policy  of  the  law 
which  has  considered  a  married  woman  as  incapable  of 
suing,  or  being  sued,  without  her  husband,  admits  of  some 
modification  from  particular  circumstances : 

e  Stone  r.  Carr,  3  Esp.  N.  P.  C.  1.        f  Riugitead  r.  Lady  Lanetborovgu, 
Kfnyou  C.  J.  Cooke,    B.  ~  L.    Harwell  ▼.  Brooks 

and  Corbett  t.  Poelnitz,  1 T.  R.  5. 


(8)  Maintenance  by  the  second  husband  of  the  children  of  wife 
by  former  husband,  is  a  good  consideration  for  a  promise  by  such 
children,  when  they  come  of  age,  to  repay  the  expense  of  their 
maintenance.    Cooper  v.  Martin,  4  East's  R.  76. 

(9)  The  father  of  a  bastard  child  is  liable  for  its  nursing  and 
board,  if  he  adopts  it  as  his  own,  although  an  order  of  filiation 
has  not  been  made  on  him.  Heskett  v.  Gowing,  5  Esp.  N.  P.  C« 
131. 


BARON  AND  FEME. 


80S 


1.  By  the  custom  of  tbe  city  of  London,  (10)  a  feme  covert 
being  a  sole  trader,  may  sue  or  be  sued  in  the  city  courts  aa 
a  feme  sole,  with  reference  to  ber  transactions  in  London, 
but  even  there  the  husband  must  be  made  a  party  to  the 
suit  for* conformity. 

A  feme  covert,  sole  trader  in  the  city  of  London,  cannot 
sue*,  or  be  sued\  in  the  courts  at  Westminster  without  ber 

husband. 

»  * 

2.  A  wife  may  acquire  a  separate  character  by  the  civil 
death  of  her  husband,  by  exile1,  and  formerly  by  pro- 
fession and  abjuration  of  the  realm  (11). 

3.  Where  the  husband  had  been  transported  for  a  term 
of  years,  before  the  expiration  of  which  the  debt  was  con* 


If  CawdeU  v.  Shaw,  4  T.  R.  361. 
h  Beard  r.  Webb,  *  Bos.  k  Pul.  93. 
i  Belknap's  cane,  a  H.  4. 7  «•  it  appears 
by  tbe  year  book,  1  H.  4.  l  a.  that 


Belknap  was"  banished  to  Gaseony, 
there  to  remain  until  he  attained  the 
King's  favour,  which  Sir  £.  Coke 
considered  as  a  banishment  for  ever. 


(10)  By  tbe  custom  of  London,  "  A  feme  sole  merchant  ii* 
where  the  feme  trades  by -herself  in  one  trade  in  which  her  hus- 
band does  dot  intermeddle,  and  buys  and  sella  iu  that  trade;   then 
the  feme  shall  be  sued,  and  the  husband  named  only  for  confor- 
mity, and  if  judgment  be  given  against  them,  execution  shall  be 

against  the  feme  only."  Langhamv.  Bewett,  Cro.  Car.  68.  "  This 
custom  is  one  of  those  customs  called  executory  customs,  the 
meaning  of  which  expression  is,  customs  united  to  the  courts  of 
the  city  of  London.  They  are  pleadable  in  London,  and  not  else* 
where,  except  so  far  as  they  may  he  made  use  of  in  the  superior 
courts  by  way  of  bar."  Per  Lord  Eldon  C.  J.  delivering  the 
judgment  of  the  court  in  Beard  v.  Webb,  in  error,  Exchequer 
Chamber,  9.  Bos.  and  Pul.  98.  The  judgment  here  referred  to  it. 
very  elaborate,  and  contains  much  useful  information  on  this 
subject. 

(11)  See  1  Inst.  133  a.  where  Sir  Edward  Coke  says,  "  that  an 
abjuration,  that  is,  a  deportation  forever  into  a  foreign  land  like  to 
profession,  is  a  civil  death ;  and  that  is  the  reason  that  the  wife  may 
bring  an  action,  or  may  be  impleaded,  during  the  natural  life  of  her 
"husband.  And  so  it  is,  if  by  act  of  parliament  the  husband  be  at- 
tainted of  treason  or  felony,  and  saving  his  life,  is  banished  for  ever* 
at  Belknap,  &c.  was  ;  this  is  a  civil  death,  and  the  wife  may  sue  as 
a  feme  sole.  But  if  the  husband  by  act  of  parliament,  have  judg- 
ment to  be  exiled  for  a  time,  which  some  call  a  relegation,  that  is 
not  a  civil  death.  Every  person  who  is  attainted  of  high  treason,  • 
petit  treason,  or  felony,  is  disabled  to  bring  any  action ;  for  he  is 
txtra  legem  positus>  and  is  accounted  in  law  civilittr  mortuu*"- 
I  List.  130.  a. 


%4  4     BARON  AND  FEME. 

tracted,  and  sued  for;  Yates  J.  thought  that  the  transports* 
tion  suspended  the  disability  of  the  wife,  and  that  sht 
might  be  sued  as  a  feme  sole*. 

The  following  observations,  which  were  made  by  Lord 
Eldon1,  on  the  preceding  case,  are  worthy  of  great  consi- 
deration. His  lordship  having  said,  that  in  the  cases  of  ab- 
juration, profession,  &c.  which  amounted  to  a  civil  death,  he 
thought  he  understood  the  situation  in  which  the  wife  wm 
placed,  for  the  fiction  of  law,  which  considered  the  husband 
as  civilly  dead,  put  the  wife  in  the  same  situation  as  if  he 
were  actually  dead ;  then  proceeded  to  observe  that, "  trans- 
portation for  a  term  of  years  might  give  rise  to  many  diffi- 
culties with  respect  to  the  enjoyment  of  the  husband's  estate, 
Both  real  and  personal;  but,  besides  the  difficulties  which 
might  arise  during  the  term  of  transportation,  another  dif- 
ficulty of  equal  importance  occurred,  where  the  wife  had 
contracted  debts  after  the  period  of  her  husband's  transpor- 
tation had  elapsed,  but  before  his  actual  return  to  his  coun- 
try. In  the  case  of  Sparrow  v.  Carruthers,  Mr.  Justice  Yatet 
seemed  to  have  treated  it' as  a  material  circumstance  in  evi- 
dence, that  the  time  of  transportation  was  not  expired,  and 
he  did  not  give  any  opinion  as  to  what  would  have  been  the 
•ituation  of  the  parties,  if  it  had  been  expired.  The  court 
could  not  presume  to  say  how  Mr.  Justice  Yates  would  have 
decided,  had  the  husband  continued  to  reside  abroad,  after 
the  period  of  his  transportation  had  expired,  or  had  only 
remained  there  to  arrange  his  affairs,  with  a  view  of  return- 
ing to  his  country  when  he  had  so  done." 

Since  the  preceding  observations  were  made,  the  follow- 
ing case  was  decided  at  Nisi  Prius  in  1801 : 

In  assumpsit  for  goods  sold  and  delivered*,  the  defence 
Was,  that  the  plaintiff  was  a  married  woman.  The  plain- 
tiffs counsel  answered  this  case  by  producing  the  record  of 
the  husband' 8  conviction  for  felony  in  March,  1794,  and  of 
«  sentence  of  transportation  for  seven  years ;  whereupon  it 
was  insisted,  on  the  part  of  the  defendant,  that  the  sentence 
being  for  seven  years,  from  March,  1794,  that  time  was  now 
expired,  so  that  the  husband  was  competent;  to  sue.  But 
Lord  Alvanley  C.  J.  said,  that  by  the  record  of  the  con- 
viction and  sentence,  there  was  conclusive  evidence  to 
Support  the  right  of  action  in  the  plaintiff  as  a  feme  sole, 

k  Sparrow  T.Carrutherf,  cited  in  Lean  m  Carrol  r.  B'encow,  June  J,  1801, 
v.  Shut*,  8  Bl.  R.  ]  197.  and  in  Cor-  Sitting!  after  Eatt.  T.  C.  fc  coram 
bett  ▼.  Poelnitz,  1 T.  E.  7-  AlrauTtJ*  C  J.  +  Eap.  ft  P.  C  87. 

1  Marsh  r.  Hutchinson,  9  Boa.  fc  FuL 
1*1. 
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•hd  though  the  term  of  his  transportation  had  expired,  if 
in  feet  he  bad  not  returned,  the  right  of  action  remained ; 
but  that,  if  the  defendant  meant  ■  to  rely  on  the  circum- 
stance of  the  ^husband  having  returned,  the  proof  of  that 
lay  on  the  defendant.  Evidence  to  this  effect  not  being 
offered,  the  plaintiff  bad  a  verdict. 

4.  Where  the  husband  is  an  alien,  who  has  deserted  this 
kingdom,  leaving  his  wife  to  act  here  as  a  feme  sole,  the 
wife  may  be  charged  as  a  feme  sole  for  contracts  made  after 
such  desertion. 

In  assumpsit  for  goods  sold  and  delivered",  the  defendant 
pleaded  that  she  was  covert  of  the  Duke  de  Pienne.  It 
appeared  in  evidence,  that  the  duke,  who  was  au  alien,  bad 
gone  abroad  in  the  year  1703,  with  an  intention  to  return 
in  four  months,  but  had  not  returned;  during  his  absence 
the  defendant  had  kept  bouse,  and  paid  bills  on  her  own 
account  and  in  her  own  name. 

Lord  Kenyon  C.  J.  said,  this  case  came  within  the  prin- 
ciple of  the  common  law,  where  the  husband  had  abjured 
the  realm.  If  the  husband  had  been  absent  far  some  time,, 
and  then  returned,  and  paid  bills  contracted  by  the  wife  in 
bis  absence,  and  again  left  the  kingdom,  he  should  hold  tht 
defendant  not  liable ;  but  here  was  a  desertion  of  the  kingdom* 
atnd  an  absence  of  some  years;  be  was  no  longer  domiciled 
here,  and,  in  the  interval,  the  wife  was  supplied  with  tbos* 
articles;  if  she  was  not  to  be  held  liable  for  debts  contracted 
tinder  such  circumstances,,  she  might  starve.  See  als? 
Francks  v.  Duchess  de  Pienne,  2  Esp,  N.  P.  C.  587.  to  th* 
same  effect. 

la  De  Gaillon  v.  Victoire  Harel  L'Aigle,  1  Bop.  &  Pul. 
357.  where  the  replication  to  a  plea  of  coverture  was*  that 
the  husband  resided  abroad  (not  stating  him  to  be  an  alien), 
and  that  the  defendant  lived  separate  from  him  in  this  king'* 
dom,  that  she  traded  as  a  feme  sole,  and  plaintiff  did  not 
give  credit  to  the  husband,  but  traded  with  the  defendant 
as  a  feme  sole,  and  on  her  credit ;  the  court  held  the  wife 
chargeable  as  a  feme  sole.  But  it  is  conceived,  that  since 
the  case  of  Marsh  v.  Hutchinson,  2  Bos.  &  Pul.  226,  such 
a  replication  could  not  be  supported,  unless  it  appeared 
that  the  husband  was  an  alien  (12). 

a  WalAwi  r.  Duckets  De  Pieaocu  June  7,  1797,  Middlesex  Sittiogi,  9  E»p. 

N.  P.  C.  554. 


.    (12)  "  There  is  a  great  difference  between  the  cases  of  an  Eng- 
lishman residing  abroad,  leaving  his  wife  inthi*  country,  and  of  a 
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The  case  of  Marsh  v.  Hutchinson,  was  an  action  for 

S roods  sold  and  delivered ;  the  defence,  coverture.  The  de- 
endant's  husband  was  an  Englishman,  who,  about  10  years 
before  this  action  was  brought,  had  purchased  the  appoint* 
roent  of  agent  for  the  English  packets,  at  the  Brill,  iu  Hol- 
land, and  had  resided  there  ever  since.  During  that  period, 
he  became  possessed  of  madder  grounds,  from  the  cultiva- 
tion of  which  he  derived  considerable  profit.  On  the  irrup- 
tion of  the  French  into  Holland,  in  1795,  his  employment 
as  agent  having  ceased,  he  sent  the  defendant,  together  with 
his  family,  to  reside  in  England,  but  he  remained  in  Holland 
to  look  after  his  madder  grounds,  and  with  a  view  to  recover 
his  situation,  in  case  the  intercourse  between  England  and 
Holland  should  be  re-established.  The  defendant  lived  at 
Aylsham,  in  Norfolk,  and  was  there  considered  to  be  a  mar- 
ried woman.  The  plaintiff  had  furnished  her  with  coals, 
for  the  value  of  which  this  action  was  brought.  It  was 
holden,  under  these  circumstances,  that  the  husband's  re* 
sidence  in  Holland  did  not  enable  the  wife  to  bind  herself 
by  her  own  contracts. 

So  whefe  to  a  plea  of  coverture0  the  plaintiff  replied,  that 
the  defendant's  husband  "  lived  and  resided  in  Ireland,  and 
that  the  defendant  lived  in  this  kingdom  separate  from  her 
husband  as  a  single  woman,  aud  as  such  single  woman, pro- 
mised, &c.;"  the  replication  was  holden  bad  on  general  de- 
murrer, because  the  terms  of  it  were  perfectly  consistent  with 
a  mere  temporary  absence,  and  they  might  be  applied  tothe 
case  of  every  man,  who  went  for  a  short  time  to  live  in  Ire- 
land or  Scotland,  and  whose  wife  in  the  mean  time  con- 
tracted debts  here. 

To  trespass  for  breaking  and  entering  the  plaintiff's  dwell- 
ing-house and  shop*  on  the  8th  April,  1807,  and  on  divers 
other  days,  &c.  ana  ejecting  her  from  the  possession  thereof; 
defendant  pleaded,  that  plaintiff,  at  the  time  of  committing 
tlie  trespasses,  and  thence  continually,  hitherto  hath  been; 

•  Fairer  r.  Countess  af  Granard,   1    p  BoggettT.  Frier,  B.R.Trin.T.ltoo, 
Boi.  and  Pal.  N.  R.  so.  1 1  East,  301. 


foreigner  so  doing.  The  former  may  be  compelled  to  return  at 
any  time  by  the  king's  privy  seal.  There  is  not  any  case  in  which 
the  wife  has  been  holden  liable,  the  husband  being  an  Englishman." 
Per  Heath,  J.  in  Marsh  v.  Hutchinson.  See  also  Farrer  v.  Coun- 
tess of  Granard,  1  Bos.  and  Pul.  N.  R.  80,  where  Heath,  J.  said, 
the  case  of  De  Gail  I  on  r.  L'Aigle  proceeded  much  upon  the  ground 
•f  the  defendant's  husband  being  a  foreigner. 
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ftnd  still  is*  under  coverture,  of  one  Jos.  Boggett,  then  and 
•till  her  husband,  and  still  alive.  Replication,  that  before 
the  committing  the  trespasses,  the  husband  deserted  and 
left  plaintiff,  and  departed  out  of  this  kingdom  to  parts  be- 
yond the  seas,  viz.  to  America,  without  leaving  any  means 
of  necessary  provision  and  support  to  plaintiff;  and  from 
the  time  of  his  departure  hitherto,  has  not  returned  to  this 
country,  nor  corresponded  with  or  been  heard  of  by  plaintiff; 
and  that  during  all  that  time,  plaintiff  has  lived  apart  from 
her  husband,  and  made  contracts,  and  obtained  credit  as  a 
single  woman  ;  and  for  her  necessary  support  and  mainte- 
nance, has,  during  all  that  time,  carried  on  tfre  business  of  a 
merchant,  as  a  single  woman  and  sole  trader,  and  as  such 
was  lawfully  possessed  of  said  dwelling-house  and  shop. 
"Rejoinder,  that  the  husband  was  born  within  this  realm,  and 
from  the  time  of  his  nativity  hitherto,  has  been  and  still  is 
a  subject  of  our  lord  the  kins,  and  that  he  has  not  at  any 
time  hitherto  abjured  this  realm,  or  been  exiled  or  banished,, 
or  relegated  therefrom.  On  demurrer,  the  court  listened 
reluctantly  to  the  argument  in  support  of  the  replication* 
and  gave  judgment  for  the  defendant  on  the  authority  of  the 
preceding  cases,  observing,  that  the  rule  had  been  laid  down 
in  Marshall  v.  Rutton ;  it  was  capable  of  having  exceptions 
engrafted  on  it,  as  where  the  absence  is  tantamount  to  a  ci- 
vil death,  &c. ;  but  that  a  temporary  absence  of  the  hus- 
band not  banished,  or  the  like,  had  never  been  deemed  suf- 
ficient 


III.  Of  Actions  by  Husband  and  Wife. 

1.  Where  the  Husbandand  Wife  must  join. 

2.  Where  the  Husband  must  sue  alone. 

8.  Where  the  Husband  and  Wife  may  join,  or  the  Hus- 
band may  sue  alone  at  his  Election. 

1.  Where  the  Husband  and  W\fe  must  join. — In  real  ac- 
tions for  the  recovery  of  lands  of  the  wife,  the  husband  and 
wife  must  join4. 

So  in  an  action  of  waste,  for  waste  committed  on  the 
land  of  the  wifer. 

So  in  detinue  of  charters  of  the  wife's  inheritance-. 

4  1  BaUt.  91.  •  1  Rol  4br.  347.  (R.)  pi.  I. 

r  7  H.  4.  15  •.     3H  6.53. 
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.    In  an  action  on  a  bond  given  to  wife  dum  kola,  husband 
and  wife  must  join  (13). 

(13)  I  am  not  aware  of  any  solemn  adjudication  on  this  point, 
but  the  position  is  supported  by  the  following  authorities: 

1.  In  Fenner  v.  Plaskctt,  Moor.  422.*  it  is  said,  that  for  a:  debt 
due  to  the  wife  dum  sola*  husband  and  wife  ought  to  join;  but  it  is 
observable,  that  in  CrokeTs  report  of  this  case,  (Cro.  Eli*.  459*) 
which  is  more  full  and  accurate  than  MoOr's,  this  dictum  does  not 
appear. 

2.  In  1  Roll.  Abr.  347.  (R«)  ?1*  3.  it  is  laid  down,  that  husband 
and  wife  ought  to  join  in  actions  due  to  the  wife  before  coverture; 
but  there  is  not  any  authority  cited. 

3.  Lord  Hardwicke  C.  in  Garforth  v.  Bradley,  2  Vez.  676, 077- 
takes  a  distinction  between  choses  in  action,  vesting  in  the  wife  be- 
fore and  after  marriage,  and  confines  the  power  of  the  husband  to 
•ue  alone  to  those,  which  vest  daring  the  coverture. 

4.  Iu  Buller's  N.  IP.  179.  it  is  laid  down,  that  a  debt  doe  tot 
man,  in  right  of  his  wife,  cannot  be  set-off  in  an  action  against  bitn 
on  his  own  bond ;  cites  Paynter  v.  Walker,  C.  B.  E.  4  G.  3. 

5.  Lord  Kenyon  C.J.  delivering  the  judgment  of  the  court  is 
Milner  v.  Milnes,  3  T.  R.  63 1.  said,  **  It  is  extremely  clear  on  the 
one  hand,  that  the  marriage  gives  to  the  husband  all  the  personal 
estate  which  the  wife  basin  possession;  it  is  also  clear  on  toe otKeV 
hand,  that  where  a  chctee  in  action  of  the  wife  rs  to  be  reduced  into 
possession,  and  it  is  necessary  to  bring  an  action  for  that  purpose, 
it  must  be  brought  in  the  names  of  both  husband  and  wife."  It 
may  be  observed,  on  this  last  case,  (which  was  an  action  of  trespass 
brought  by  a  feme  covert,  without  her  husband,  for  an  injury  done 
to  a  personal  chattel  of  the  wife  dum  sola ;  to  which,  coverture  of 
the  plaintiff  ut  the  time  of  exhibiting  the  bill  wa*  pleaded  in  bar) 
that  it  was  not  necessary  for  the  determination  of  this  case  to  decide, 
that  the  action  must  be  brought  by  husband  and  wife.  It  was 
only  necessary  to  decide,  in  the  first  place,  that  the  wife  could' not 
•ue  alone,  upon  which  point  there  could  not  be  any  doubt,  as  the 
wife  cannot  in  any  of  these  cases  sue  alone;  and  2dly,  whether  ad* 
vantage  could  be  taken  of  the  wife  suing  alone  by  a  plea  in  abate- 
ment, or  a  plea  in  bar;  the  question  whether  the  husband  might 
sue  alone,  was  wholly  irrelevant.  It  may  be  proper  to  add,  that 
the  court  wereof  opinion,  that  the  plea  ought  to  hare  been  in  abate- 
ment. 

6.  This  question  was  raised,  but  not  decided,  in  a  late  case  of 
Carr  v,  Taylor,  10  Ves.  jun.  578.  before  Sir  W.  Grant,  ]VL  R.  *b° 
said,  that  there  had  been  some  doubt  upon  it  at  law. 

I  cannot  conclude  this  note  without  observing,  that,  until  the 
doubts  which  hang  over  this  question  are  removed  by  a  solemn  ad' 
judication,  the  beat  way  of  proceeding  for.  the  recovery  of  a  chose 

*  Cited  by  the  coart  in  Welter  v.  Baker,  a  Wife.  482, 
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If  an  action  is  brought  in  respect  of  a  personal  wrong 
£o  the  wife,  as  for  the  battery  Ojf  the  wife,  the  husband  and 
wife  must  join  (14);  and  the. declaration  ought  to  conclude 
"  to  their  damage1/'  and  not  "  to  the  damage  of  the  hus- 
band"*'; for  the  damages  will  survive  to  the  wife,  if  the  hus- 
band die  before  they  are  received. 

t  HmrteB  r.  Byte,  1  4tdf.  3*7.  siob,  in  Newton  &  Ux*  v.  Hatter, 

4i  Judgment  annealed  for  this  coucju-        Lord  Raym.  J908. 


in  action  of  wife  dam  sola,  is  to  bring  the  actions  in  the  names  of 
husband  and  wife,  on  the  propriety  of  which  method  a  question 
cannot  be  raised. 

(14)  But  in  these  cases  the  husband  may  sue  atone  for  the  inA 
jury  sustained  by  himself  from  the  loss  of  the  society,  comfort,  and 
assistance  of  his  wile,  in  consequence  of  the  battery;  Hyde  v«  Scis- 
sor, Cro.  Jac.  538.  And  if  the  husband  adopts  this  method,  be 
may  in  the  same  declaration  complain  of  a  battery  to  himself.  Guy 
v.  Livesey,  Cro.  Jac.  501.  Although  the  wife  ought  not  to  be 
joined  in  an  action  with  the  husband  for  the  battery  of  the  husband, 
(Newton  v.  Hatter,  Lord  Raym.  1908.)  yet,  where  husband  and 
wife  join  in  an  action  for  a  personal  wrong  to  the  wife,  the  husband 
may  declare  also  for  an  injury  arising  solely  to  himself  by  way  of  ag- 
gravation of  damages  ;  as,  where  in  trespass  by  husband  and  wife, 
tor  false  imprisonment  of  the  wife,  per  quod  negotia  domestic*  of  the 
husband  remanserunt  vnfscta  ad  grave  damnum  tpsorunu  On  motion, 
in  arrest  of  judgment,  die  declaration  was  holden  good;  for  al- 
though the  husband  and  wife  could  not  have  declared  jointly  fof 
the  special  damage  resulting  to  the  husband  alone,  if  such  damage 
had  been  the  gist  of  the  action,  yet  in  this  case,  it  having  been  laid 
for  aggravation  of  damages  only,  the  action  was  well  brought ;  for 
trespass  will  lie  for  a  matter  jointly  with  other  matters,  for  which 
singly  an  action  could  not  have  been  maintained;  as  trespass  will 
lie  for  entering  the  plaintiff's  house,  and  beating  his  servant^  with- 
out adding,  "per  quod  servitium  amisit"  ;  for  then  it  is  considered 
as  a  continuation  of  the  first  trespass.  Russell  v.  Come,  Ld.  Raym. 
1031.  Salk.  119.  6  Mod.  127-  S.  €•  So  where  in  an  action  of  as- 
sault and  battery  by  husband  and  wife,  it  was  stated  in  the  decla- 
ration, that  the  defendant  assaulted  the  wife,  and  driving  a  couch 
over,  bruised  her;  and  "by  reason  thereof"  the  husband  laid  out 
divers  sums  of  money  in  the  cure,  &c.  After  verdict  for  plaintiff, 
with  entire  damages,  it  was  holden,  on  motion  in  arrest  of  judg- 
ment, that  the  gist  of  the  action  was  the  beating  of  the  wife,  and 
the  expenses  incurred  by  the  husband  were  only  in  aggravation  of 
damages:  and  Powell  J.  observed,  that  if  these  had  been  omitted 
in  the  declaration,  yet  the  surgeon's  bill  might  have  been  given  in 
evidence,  in  aggravation  of  damages.  Todd  v.  Red  Cord,  II  Mod. 
264.     See  also  Dix  v.  Brookes,  Str.  6 1.  < 
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2.  Where  the  Husband  must  sue  alone. — Where  the  wife 
cannot  maintain  ctn  action  for  the  same  cause,  if  she  sur- 
vive her  husband,  the  action  must  be  brought  by  the  bus- 
band  alone ;  as  in  the  case  of  an  action  of  indebitatus  <w- 
sump  sit  for  the  labour,  &c  of  the  wife,  during  the  cover- 
ture*; for,  in  contemplation  of  law,  the  wife  is  considered 
as  the  servant  of  the  husband,  and  he  is  entitled  to  her  earn- 
ings, and  such  earnings  shall  not  survive  to  the  wife,  but  go 
to  the  pergonal  representative  of  the  husband  (15). 

.  So  in  an  action  on  the  case  for  words*,  not  actionable  in 
themselves,  spoken  of  the  wife,  whereby  the  husband  sus- 
tains special  damage,  the  husband  must  sue  alone.  So  inac- 
tions for  injuries  committed  during  coverture  to  personal 
chattels*,  which  by  law  are  vested  in  the  husband;  as  in 
trespass  for  cutting  down  and  carrying  away  corn,  although 
it  grew  upon  the  wife's  land :  for  it  grows  by  the  industry 
of  man,  and  consequently  the  property  thereof  is  in  the  bus- 
band  alone  (16). 

In  all  cases  where  the  wife  shall  not  have  the  thing*,  when 

x  Buckley  t.  Collier,  Salk.  114.  and    x  Arundel  t.  Short,  Cro.  Etiz.  133. 

Cartk.  351.  a  ]  Rol.  £br.  347.  (Q)  pi.  3. 

y  Coleman  T.Harcourt,  1  Ler.  140. 


(15)  It  may  here  be  observed,  that,  although  the  law  will  not  im- 
ply a  promise  to  the  wife,  yet  where  the  wife  is  the  meritorious 
cause  of  the  action,  that  is,  where  the  defendant  has  derived  profit 
or .  advantage  from  her  labour  or  skill,  and  an  express  promise  of 
remuneration  is  made  by  the  defendant  to  the  wife, if,  in  such  esse, 
an  action  is  brought  by  the  husband  and  wife  jointly,  and  it  is  ex- 
pressly stated  in  the  declaration,  that  the  promise  was  made  to  tbe 
wife,  an  objection  cannot  be  raised  to  such  declaration,  merely  on 
the  ground  of  the  wife  having  been  joined ;  becaose  contracts  made 
by  the  wife,  with  the  asserit  of  the  husband,  are  valid,  and  the 
bringing  the  action  in  their  joint  names  is  a  declaration  of  such  as- 
sent; and  in  this  case  the  action  would  survive  to  the  wife,  Brasb- 
ford  v.  Buckingham,  in  error,  Cro.  Jac.  77.  205.  Care,  however, 
must  be  taken,  that  the  declaration  does  not  embrace  any  other 
cause  of  action  accruing  to  the  husband  alone;  for  if  it  does,  it 
will  be  bad.  Holmes  and  wife  v.  Wood,  cited  by  the  court  in  Wei- 
ler  v.  Baker,  2  Wils.  424. 

(16)  Husband  and  wife  being  seised  of  land  in  right  of  wife. 
may  join  in  trespass,  quart  cl>jregit9  et  herbam  ibidem  crescent** 
consumpsit  et  asportavit,  because  the  grass  is  the  natural  produce 
of  the  earth,  and  shall  continually  go  with  the  land,  willy  v. 
Hanksworth,  B.  R.  M.  3  G.  2.  MSS.  and  cited  by  the  court  is 
Weller  v.  Baker,  2  Wils.  424. 
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it  is  recovered,  either  solely  to  herself,  or  jointly. with  her 
husband,  but  the  husband  only  shall  have  it,  there  the  hus-t 
band  shall  sue  alone. 

An  action  on  the  case  was  brought  by  A.  and  B.  his  wife*, 
for  the  use  and  occupation  of  a  messuage  and  lands,  and  for 
money  had  and  received  to  the  use  of  the  husband  and  wife,, 
statins  the  promises  to  husband  and  wife;  after  judgment 
by  default,  writ  of  inquiry  executed,  and  final  judgment  in 
B.  R.  a  writ  of  error  was  brought  in  the  Exchequer  Cham- 
ber, assigning  for  error,  that  judgment  was  given  for  the 
husband  and  wife  to  recover  their  damaged,  whereas  it  ap- 
peared on  the  record,  that  B.  was  the  wife  of  A.  and  could 
not  sustain  any  damage  by  reason  of  any  thing  contained  in 
the  declaration ;  the  court  were  of  opinion,  that  the  judg- 
ment was  erroneous,  because  a  contract  could  not  be  made 
with  a  married  woman;  that  a  promise,  either  express  or 
implied,  did  not  give  any  interest  to  her;  the  whole  re- 
sulted to  the  husband,  and  the  action  ought  to  have  been 
brought  in  his  name  (17).  The  counsel  (or  the  defendants 
in  error  having  urged,  that,  if  an  impossible  assumpsit  was 
stated  in  the  declaration,  it  might  quoad  her  be  surplusage. 
as  much  as  if  she  had  been  a  stranger;  the  court  said,  the 
insertion  of  the  wife  could  not  be  surplusage ;  for  it  created 
an  interest  in  her,  and  entitled  her  to  damages  by  survivor- 
ship.* 

Where  a  debtor  to  the  wife  as  executrix  promises  to  pay 
the  husband  in  consideration  of  his  giving  time  of  payment, 
the  husband  ought  to  sue  alone,  because  the  wife  is  not  a 
party  to  the  agreement  between  her  husband  and  the  defen- 
dant* ;  but  in  this  case  the  life  of  the  wife  must  be  averred4. 
N.  The  recovery  of  the  husband  will  amount  to  a  devastavit 
pro  tanto.    Per  Holt  C.  J.  Carth.  463. 

3.  Where  the  Husband  and  Wife  may  join,  or  the  Hus- 
band may  sue  alone  at  his  Election.**-ln  personal  actions  for 
the  recovery  of  damages  only  (other  than  actions  in  respect 
of  personal  wrongs  to  the  wife,)  where  the  action  will  sur* 

b  Bidgood  v.  Way  and  Wife,  on  error,  c  Yard  t.  Eland,  Lord  Raym.  368. 
io   Exchequer  Chamber,  9  Bl.  R.        Salk.  ]  17,  Carth.  462.  S.  C 

1236.  cited  in  Morris  v.  Norfolk,  1  d  Lea  v.  Mimic,  Yeb\  84.   Cro.  Jac. 
Taunt.  914.  110. 


(17)  Lord  Eltenborough  C.  J.  speaking  of  this  report  in  Ord  v. 
Fen  wick,  3  East's  R.  106.  said  that  the  declaration  was  not  stated 
sufficiently  explicit;  that  it  did  not  appear  whose  lauds  had  been 
used  and  occupied,  whether  the  husband's  or  wife's. 
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vite  to  the  wife  {18),  the  husband  and  wife  may  join*;  or 
the  husband  may  sue  alone,  for  be  alone  may  release  such 
action  (19). 

Assumpsit.— In  an  action'  for  a  bread*  of  promise  made 
to  hiisband  and  wife  after  coverture*  to  nay- a  sum  of  money 
to  the  wife,  husband  and  wife  May  join'. 

So  where  a  promise  is  made  to  the  wife  only*. 

.  CovenanL-~\Vhere  z  lease  is  granted  to  husband  and  wife 
for  a  term  of  years,  and  the  lessor  ousts  them,  husband  and 
wife  may  join  in  an  action  of  covenant*.   . 

Queen  Elizabeth,  by  letters  patent,  demised  a  house  to 
A.  for  years,  who  covenanted  to  repair1, and  afterwards,  dur- 
ing the  term,  the  queen  granted  the  reversion  to  husband 
and  wife,  aud  te  the  heirs  of  the  husband  in  fee ;  the  house 
being  out  of  repair,  the  husband  alone  brought  covenant, 
and  it  was  holden  well,  although  the  interest  of  the  feme 
appeared  on  the  face  of  the  declaration  (20). 

Covenant  will  lie  by  husband  and  wife  for  nonpayment  of 
rent,  due  by  virtue  of  a  lease  granted  by  husband  and  wife 
of  lands,  the  inheritance  of  wife*. 

Husband  alone  may  bring  an  action  on  a  covenant  made 
to  himself  and  bis  wife,  for,  although  the  covenant  be  made 
to  both,  yet  he  may  refuse  quoad  her1. 

In  this  case  North  C.  J.  sard,  that  he  remembered  an  au- 
thority in  an  old  book,  that,  if  a  bopd  be  given  to  baron  and 
feme,  the  husband  shall  bring  the  action  alone,  which  shall 
be. looked  upon  to  be  his  refusal  as  to  her*/ 

e  Per  Cur.  s  Mod.  370.  i  Brett  t.  Cumberland,  Pro.  Jac.  3Q&. 
i  Hitiiard  t.  Haubridge,  Ateyn,  36.  Bctfe.  1Q3.  3.  C. 

g  Ptot  t.  Taylor,  Cro.  Elia.  Oil  Rol.  k  Aleberry  ▼.  Walby,  Str.  930. 

Abr.  39.  pi.  12.    .  I  Bearer  v.  Lane,  2  Mod.  9 17. 

If  Br©.  Abr.  Baron  and  Feme,  pi.  99.  m  Cited  by  Boiler  J.  4  T.  R.  617. 

(18)  In  Frosdike  v.  Sterling,  1  Freetn.  236.  North  C.  J.  said, 
*'  that  he  always  took  it  for  an  unquestionable  rule,  that,  whereso- 
ever, in  case  the  husband  should  die,  the  action  woulr9.  survive  to  the 
wife,-  there  the  wife  might  join,  hut  on  the  other  side,  the  husband 
may  join  the  wife  in  many  cases  where  he  is  not  bound  to  join  her, 
but  may  have  the  action  alone." 

(19)  "  What  the  husband  alone  may  discharge,  and  of  which  he 
may  make  disposition  to  his  own  use,  he  may  recover  alone  without 
joining  his  wife  in  the  action."  Per  Dodderidge  J.  to  which  Coke 
C.  J.  assented,  and  said  it  wsj  a  true  and  good  ground,  3  BulfiL 
•164. 

(90)  Bat  see  Middlemore  v.  Goodall,  Cro.  Car.  605. 
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Defct^So  if  a  bond  be  given  to  husband  and  wife  admi- 
nistratrix1, huahand  may  sue  alone,  declaring  on  it  as  a  bond 
to  himself. 

In  debt  on  bond  made  to  husband  and  wife9  both  may 
Join ;  or  the  husband  may  disagree  to  the  wife's  right  to 
the  bond',  and  bring  the  action  in  bis  own  name  only ;  but, 
until  such  disagreement,  the  right  to  the  bond  is  in  both  the 
husband  and  wife,  and  shall  survive;  hence,  if  the  husband 
dies,  the  wife  shall  have  the  bond,  and  not  the  personal  re- 
presentative* of  the  husband. 

So  in  debt  on  bond  made  t6  the  wife  during  coverture, 
husband  and  wife  may  join  ;  or  husband  may  sue  alone'  (91). 

Where  husband  and  wife  have  recovered  judgment  on  a 
bond  made  to  wife,  dum  sola,  husband  ana  wife  may  join 
in  an  aciion'on  such  judgment ;  or  husband  may  sue  alone ; 
for  that  which  was  before  a  chose  in  action,  .transit  in  rem 
judicatam,  and  is  of  another  nature  from  what  it  was  before 
the  coverture. 

If  it  be  referred  to  a  master  In  chancery  to  take  an  ac- 
count of  what  is  due  to  husband  and  wife*,  who  reports  the 
sum  due,  and  appoints  it  to  be  paid  to  the  husband,  and  the 
defendant  is  committed  for  non-payment,  and  escapes,  the 
husband  and  wife  may  join  in  an  action  against  the  warden 
for  the  escape. 

Quare  impedit.— So  where  a  right  of  presentation  is  in  the 
husband  jure  uxori*f  a  auare  impedit  may  be  brought  by  the 
husband  and  wife  jointly11: 

Or  the  husband  may  sue  alone*,  for  the  presentation  only 
is  recoverable  and  not  the  advowson,  and  the  release  of  the 
husband  would  bar  the  action* 

Replevin.— Baron  and  feme  may  be  joined  in  the  same 

a  Ankerstein  v.  Clarke,  4  T.  R.  616.  s  Woolvemton  t.  Fjnutmore,  T.  is 
o  39  E.  3.  5. 43  E.  3.  10.  Bro.  Baron        fc  19  0. 2.  €.  B.  M6S.      * 

and  Fane,  pi.  14.  55.  t  Huggins  v.  Durham,  Str.  796. 

p  Coppin  t.  — —  s  P.  Wins.  497.  a  Bra.  Bar.  and  Feme,  pi.  41. 

q  Bro.  Baron  and  Feme,  pi.  60.  x  Id.  pi.  98. 
r  Howell  r.  Maine,  3  Ler.  403. 


(21)  It  appears  by  a  MS.  note  in  the  possession  of  a  friend  of 
the  compiler,  that  the  roll  ia  Howell  v.  Maine  was  searched,  and  it 
was  found  that  the  bond  was  given  to  the  wife  during  the  cover- 
ture ;  for  decant,  therefore,  in  some  editions  of  Levi  112*8  report,  read 
durant.  Comyns  has  stated  the  case  accurately  m  his  Digest,  tit. 
Baron  and  Feme,  (w)'  ... 
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declaration  in  replevin  for  goods  distrained  from  the  feme. 
dum  sola7. 

If  the  goods  of  a  feme  sole  be  taken,  and  she  marries, 
the  husband  alone  may  sue  the  replevin*. 

In  the  replevin  of  goods  which  ttie  wife  has  as  executrix, 
husband  and  wife  shall  join,  ut  videtur*. 

Avowry  for  rent  arrear  jure  uxoris  may  be  by  husband 
and  wife,  or  husband  only,  averring  the  life  of  feme*. 

Tort — In  an  action  upon  the  case  for  stopping  a  way  to 
the  laud  of  the  wife,  husband  and  wife  may  join*. 

So  an  action  upon  the  case  for  cutting  down  trees',  the 
lops  of  which  were  reserved  to  the  wife  for  her  life,  may  be 
brought  by  husband  and  wife  jointly. 

In  Weller  and  wife  and  others  v.  Baker,  8  Wils.  414. 
an  action  was  brought  by  the  dippers  at  Tunb ridge  Wells, 
together  with  their  husbands,  against  the  defendant  for  ex- 
ercising the  business  of  a  dipper,  not  being  duly  appointed 
aud  approved  according  to  a  private  statute ;  it  was  holden, 
that  the  action  was  well  brought  iq  the  names  of  the  bus* 
bands  and  wives* 

Tropatfj.WTrespass  was  brought  by  the  husband  alone 
for  bunting  in  a  free  warren9,. which  he  had  in  right  of  his 
wife,  and  it  was  adjudged  good,  for  damages  only  are  re* 
coverable  J9t), 

Trooer.-*Where  the  inception  of  the  cause  of  action  is  in 
the  wife  before  marriage',  and  consummated  afterwards, 
husband  and  wife  may  join,  as  in  trover  of  a  personal  chat- 
tel of  wife  before,  and  conversion  thereof  after  marriage. 

It  must  be  observed,  that,  in  all  the  preceding  cases, 

j  Bro.  Baron  and  Feme,  pi.  85.  C  Agreed  in  Baker  and  wifbr.  Brtre- 
s  F.  N.  B.  15<>.  K.  cited  in  Bull.  N.        man,  fro.  Car.  41 8. 

P.  S3.  d  TrcgmieU  and  wife  r.  Reeve,  Cm, 
•  Bro.  Baron  and  Feme,  pi.  Sf .  Car.  437* 

>  Wise  v.  Bellent,  Cro.  Jac.  449.  Of  e  Bro.  Abr.  Baron  and  Feme,  pi.  l& 

borne,  y.  Walleeden,  )  Mod.  273.  f  Blackborn  ▼.  Greaves,  2  Ler.  107. 


(22)  It  may  be  remarked  here,  that  it  is  immaterial  as  to  the  point 
in  question,  whether  the  interest  of  the  husband  is  a  joint  interest 
with  the  wife,  or  an  interest  ouly  in  right  of  the  wife.  In  the  first 
and  second  cases  in  covenant  before  abridged,  the  husband  had  a 
joint  interest  with  the  wife.  In  the  4th  case  in  covenant,  two  firat 
cases  in  tort,'  and  the  case  to  which  this  note  is  annexed,  the  few* 
band  bad  an  interest  only  in  right  of  bis  wife. 
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where  the  wife  is  made  a  party,  her  interest  ought  to  appear 
on  the  face  of.  the  declaration,  for  the  court  will  not  intend 
it  upon  demurrer*,  or  even  after  verdict,  according  to  the 
case  of  Abbott  v.  Blofield,  Cro.  Jac.  644.  Sed  quae,  whether 
this  case  be  law  to  its  full  extent,  fof\  in  Bourn  and  wife  v, 
Mattaire,  Bull.  N.  P.  53.  and  MSS.  where  husband  and  wife 
joined  in  replevin,  and  defendant  avowed  for  rent  arrear, 
after  verdict,  it  was  objected,  that  the  husband  and  wife 
could  not  have  a  joint  property  iti  personal  chattels  after  the 
marriage,  and,  consequently,  the  replevin  ought  to  have 
been  brought  by  the  husband  alone.  Lord  Hard wi eke  C.  J. 
delivering  the  judgment  of  the  court,  said,  that,  although 
the  ground  of  the  objection  wis  generally  true,  yet,  not- 
withstanding, as  a  man  and  woman  might  have  a  joint  pro- 
perty before  marriage,  or  the  wife  might  have  the  goods  in 
question  as  executrix,  and  the  taking  might  in  both  cases  be 
before  marriage,  the  court  were  of  opinion,  that  they  might 
declare  jointly  in  an  action  for  such  taking.  That  if  the 
law  would  admit  of  such  joint  action,  the  fact  was  admitted 
by  the  pleading.  The  defendant  bad  not  disputed  with  the 
plaintiff  to  whom  the  property  belonged  at  the  time  of  the 
taking,  and  therefore  if  there  could  be  a  case  in  which  hus- 
band might  join  with  the  wife  in  an  action  for  a  personal 
chattel,  the  court  thought  that,  after  verdict,  (23)  this  ought 
to  be  intended  to  be  the  case.  Bro.  Bar.  and  Ferae,  pi.  85. 
abridges  a  book  case  in  33  Edw.  3.  (but  which  is  not  to 
be  found  in  the  year  book,  and  was  probably  taken  from 
fome  manuscript)  wherein  it  is  held,  that  husband  and  wife 
may  join  for  such  things  as  the  wife  has  as  executrix,  /or 
where  goods  are  taken,  from  her  whilst  sole. 

g  Serres  v.  Dodd,  9  N.  R.  405.  infr.  it  (93.) 


(23)  Since  the  publication  of  the  former  edition  of  this  work,  it 
has  been  decided,  that  a  declaration  in  replevin  by  husband  and 
wife,  where  nothing  appears  on  the  face  of  the  record  whence  the 
court  can  infer  that  the  wife  had  an  interest  in  the  goods  taken, 
is  bad,  on  special  demurrer.  Serres  and  wife  v.  Dodd,  2  N.  R. 
405. 
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<  >     IV.  Of  Actions  against  Hmsbamd  and  Wife. 

In  act  ions  against  the  husband  for  tbe  debts  of  the  wife 
contracted  before  marriage*,  if  the  wife  is  not  joined,  advan- 
tage may  be  taken  of  the  omission  in  arrest  of  judgment;  and 
this  rule  holds,  although  an  account  has  been  stated  with 
the  husband1,  for  that  does  not  alter  the  nature  of  the  debt 

As  a  husband  de  facto  is  liable  to  the  debts  of  his  wife*, a 
plea  ofne  ungues  decouple  en  loyal  matrimonie  to  an  action 
Drought  against  husband  and  wife,  for  the  recovery  of  debt 
due  from  wife  before  coverture,  is  bad. 

Husband  cannot  be  charged  at  law  for  money  lent  to  bit 
wife,  even  for  the  purpose  of  buying  necessaries;  because 
it  may  be  misapplied  (24). 

But  a  count  for  money  lent  to  the  wife  at  the  request  of 
tbe  husband  is  good1,  because  a  loan  to  the  wife  at  the  re* 
quest  of  the  husband  is  considered  in  law  as  a  loan  to  the 
husband  (2d). 

So  where  the  plaintiff  declared,  that  the  defendant  was 
indebted  for  meat*,  &c.  found  by'the  plaintiff  at  the  defen- 
dant's request,  and  on  evidence  it  appeared  to  be  found  for 
the  defendant's  wife,  at  his  request,  in  his  absence ;  upon  a 
case  reserved,  it  was  holden,  that  a  delivery  to  the  wire,  at 
the  husband's  request,  was  in  law  a  delivery  to  tbe  husband, 

fc  MltdiiiMon  r.  Hewaoa,  7  T.  R.  348.    1  6teve*so*  v.  Hardy,  8  Wib.  306.  S 
i  Drue  t.  Tborne,  A)eya,78.  BL  it  379.  S.  C. 

k  Norwood  v.  Steveuoa,  Andr.  917-       m  Ross  v.  Nod,  C.B.  £.  31  G.9.  Bail 

N.P.  I3§. 


(£4)  If  the  money  be  laid  out  in  necessaries,  equity  will  consider 
the  lender  as  standing  in  the  place  of  the  person  providing  the  ne- 
cessaries, and  decree  relief.  Harris  v.  Lee,  1  P.  Wms.  482. 
Preced.  in  Chan.  502.  S.  C.  and  Hutchinson  v.  Staudly,  Lord 
Bathurst,  C.  H.  T.  1 776.  MSS. 

(25)  M  It  is  true  that  a  complete  or  perfect  contract  cannot  be 
made  by  a  feme  covert  by  her  own  authority;  yet,  by  the  assent  of 
her  husband,  she  may  contract  as  his  substitute,  as  in  case  either  of 
sale  or  loan.  ^ his  assent  may  be  either  express  or  implied;  it  may 
be  prior  or  subsequent  to  the  contract.  If  prior  and  communi- 
cated to  the  defendant,  the  contract  made  is  an  actual  contract 
and  not  merely  virtual  with  the  husband;  if  subsequent,  then  tbe 
wife's  contract  is  inchoate  and  imperfect,  until  affirmed  by  the  bus- 
band;  and  such  affirmation,  it  given,  transfers  the  contract  to 
him/'    Pe/  filackstone  J.  in  Stevenson  v.  Hardie,  8  Bl.  R.  873. 
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If  an  action  is  brought  against  htrtbanA  and  wife  on  a  bond 
given  by  tbe^ife  4nm  sol**,  the  defendant  may1  plead  the 
bankruptcy  of  tbe,  husband  after  the.  iaftermarriage,  &c.  a*  a 
discharge  of  the  debt.  This  plea  upon  the  statute  most  con* 
elude  to  the  contrary.  Husband  and  wife  cannot  maintain 
an  action  of  trover,  and  suppose,  the  possess  ion  in  them  both) 
for  the  law  will  transfer  the  whole  interest  to  the  husband; 
but  trover  may  be  maintained  against  hu*b$nd  and  wife0; 
for  the  gist  of  the  action  is  the  conversion,  which  is  a  tort, 
with  which  a  feme  covert  may  be  charged  as  well  as  With 
trespass. 

Trespass  against  J.  G.  widow*,  and  pending  the  suit  she 
took  husband;  after  judgment,  a  writ  was  directed  to  the 
uheriff  quod  caperet  J.  G.  ad  satisfaciendum,  upon  which 
the  sheriff  took  J.  G.  whose  husband*  together  with  her, 
thereupon  brought  an  action  for  false  imprisonment 
against  the  sheriff,  who  justified- under  the  caw  so.  On 
demurrer,  the  court  gave  judgment  for  tbe  defendant,  ob- 
serving, that  if  an  action  be  brought  agaibst  a  feme,  who 
before  judgment  takes  husband,  yet,  if  she  be  found  guilty, 
the  ca.  sa.  shall  be  awarded  against  her,  and  not  against 
her  husband. 

In  like  manner,  after  interlocutory  judgment  in  assumpsit 
against  a  feme4,  who  afterwards  marries,  the  plaintiff,  even 
after  notice  of  the  marriage,  may  proceed  to  final  judgment, 
without  joining  the  husband,  and  sue  out  execution  thereon 
against  the  feme  only,  and  such  execution  cannot  be  set 
aside  for  i  rregu  lar i  ty. 

Judgment  was  obtained  against-  a  feme  sole',  who  after- 
wards married,  and  then  the  plaintiff  brought  a  set.  fa* 
against  husband  and  wife,  and  had  judgment  thereon ;  then 
the  wife  died,  and  the  plaintiff  afterwards  brought  another 
scufa*  against  the  husband  alone :  it  was  h olden,  on  writ 
of  error,  that  the  second  set.  fa.  was  well  brought,  on  the 
ground  that  the  judgment  on  the  first  scufa.  had  made  the 
husband  liable. 

If  wife  be  joined  in  an  action  for  words  spoken  by  hus- 
band only,  it  will  be  error*.  Hence  if  slander  be  spoken 
by  husband  and  wife,  there  must  be  separate  actions,  one 

n  Miles  ▼.  Williams,  i  P.  Wmi.  949.  q  Cooper  v.  Hunchin,  4  East's  R.  591. 

said  by  Lord  Hatdwicke  in  s  Vctey,  r  Obrian  v.  Ramm,€arth.  3a  See  the 

It  1.  to  be  truly  reported.  record,  3  Mod.  170. 

o  Draper  r.Fnlkes,  Yehr.  165.  i  Swithin  v.  Vincent,  a   Will.    997. 

p  Doyley  v.  White,  Cro.  Jac.  313.  Dyer,  19  a.  pi.  1 13.  in  the  margin. 
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against  the  husband  only,  for  the  slander  spoken  by  him' 
and  the  other  against  the  husband  and  wife,  for  slander 
spoken  by  the  wife,  and  the  court  witl  not  order  the  actions 
to  be  consolidated.  * 

So  for  words  spoken  of  husband  and  wife  there  must  be 
two  actions ;  one  by  the  husband  for  the  words  spoken  of 
the  husband,  and  another  by  husband  and  wife  for  tne  words 
spoken  of  the  wife*. 

The  policy  of  the  common  law  will  not  permit  husband 
and  wife  to  give  evidence  for  each  other",  because  their  in- 
terests are  the  same :  nor  against  each  other  on  account  of 
the  implacable  dissention  which  might  be  occasioned  there- 
by. But  by  stat.  21  Jac.  1.  c  19.  &,  5,  6<  commissioners  of 
bankrupt  are  empowered  to  examine  the  wives  of  bankrupts 
touching  their  estates,    .. 

t  Errington  ▼•  Gardiner,  B.R.  M.  *9    11  Davis  v.  Dntwoody,  4  T.  &.  4a. 
G.  3.  M.  S.   See  Smith  v.  Warner,       Ball.  N.  P.  884 
GolcUb.  76.  Dalby  v.  Dorthall,  Cro. 
Car.  553.  Anon. w.  Jones,  440.  Smith, 
V.  Cooker,  W.  Jones,  409. 
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CHAP.    IX. 

BILLS  OF  EXCHANGE  and  PROMISSORY  NOTES. 
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I.  Of  the  Nature  of  a  Bill  of  Exchange. 

A  BILL  of  exchange  is  a  written  order  from  A.  to  B,  di- 
recting B.  (who  has,  oris  supposed  to  have,  in  his  hands  suf- 
ficient effects  belonging  to  A.)  to  pay  a  sum  of  money  toC 
or  order,  or  to  C.  or  bearer,  either  at  sight,  er  a  certain  num- 
ber of  days  after  sight,  or  after  date,  or  at  single,  double,  or 
treble  usance,  or  on  Remand. 

The  peculiar  properties  of  a  bill  of  exchange  are  these: 
First — It  is  assignable  to  a  third  person  not  named  in  the 
bill,  or  party  to  the  contract,  so  as  to  veat  in  the  assignee 
a  right  of  action  in  his  own  name;  contrary  to  the  general 
rule  of  law,  that  choses  in  action  are  not  so  assignable.  Se- 
condly— Although  a  bill  of  exchange  be  merely  a  simple 
contract,  and  not  a  specialty,  yet  it  will  be  presumed  that  it 
has  been  originally  given  lor  a  good  and  valuable  consider* 
utton. 

Bills  of  exchange  are  either  foreign  or  inland;  foreign  bills 
of  exchange  have  long  been  considered  as  the  most  conve- 
nient paper  security  among  merohahts*,  in  conformity  to  the 
universal  usages  and  customs  established  among  traders,  by 
unanimous  concurrence,  for  facilitating  a  general  commerce 
throughout  the  world. 

The  person  making  the  bill  is  called  the  drawer,  the  per- 
son to  whom  it  is  directed  the  drawee,  and  the  person  in 
whose  favour  it  is  made  the  payee.  When  the  drawee  has 
Undertaken  to  pay  the  bill,  he  is  stiled  the  acceptor,  and  his 
undertaking  to  pay  the  bill  is  called  an  acceptance. 

Bills  of  exchange  payable  to  order  are  assignable  by  en- 
dorsement. The  person  making  an  endorsement  is  called  the 
endorser;  the  person, in  whose  favour  it  is  made,  the  endor- 
see, the  party  in  possession  of  the  bill, and  entitled  to  receive 
its  contents,  the  holder. 

Bills  payable  to  bearer  are  transferable  by  delivery  with- 
out endorsement*. 

Where  the  drawee  refuses  to  accept,  a  stranger,  after  pro- 
test for  non-acceptance,  may  accept  for  the  honour  of  the 
drawer,  and  thereby  such  stranger  acquires  certain  rights, 
,  and  subjects  himself  to  the  same  obligations  as  if  the  bill 
had  been  d  ixected  to  h  tou  So  a  stranger  may  become  a  party 
to  a  bill,  pay ing  it  after  protest  for  non-payment,  either  for 
the  honour  of  the  drawer  or  endorsers. 

•  Postlcth.  Diet.  b  Grant  ▼•  VavriiMi*  »  B«r»  151& 
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Although  regularly  there  ought  to  be  three  persons  con- 
cerned in  a  bill  of  exchange,  viz,  draper,  drawee,  and  p^yee, 
yet  there  may  be  only  two;  that  is,  the  cbawc^ersaf  drawer 
and  payee  may  be  sustained  by  the  same  person6,  as  if  A. 
draw  a  bill  in  this  manner,  "  Pay  tome  ok  .my  order  £ 
Value  received  by  myself." 

A  bill  of  exchange  is  a  simple  contract*,  and  consequently 
is  within  the  statute  of  limitations;  and  must  be  sued  far 
within  six  years  after  it  becomes  payable 

Bills  of  exchange  for  value  received*,  are  notsuch  matters 
of  account  as  are  intended  by  the  exception  in  the  statute  of 
limitations  concerning  merchants'  accounts, 

A  bill  of  exchange  is  to  be  considered  as  asitnple  contract 
debt  in  a  course  of  administration,  which  ah  executor  or  ad- 
ministrator cannot  discharge  before  debts  by  bond,  without 
being  guilty  of  a  devastavit. 

If  a  merchant  in  London  draws  a  bill  of  exchange  on  his 
correspondent  in  Newcastle',  in  favour  of  J.  S.,  and  the  bill 
is  refused,  and  J.  S.  dies  intestate,  his  administrator,  on  let- 
ters of  administration  taken  out  at  Durham,  cannot,  bring  an 
action  on  the  custom  of  merchants  against  the  drawer*  and 
lay  the  same  in  London,  because  a  bill  of  exchange  is  not 
equal  to  a  bond  or  specialty,  which  are  the  deceased's  goods 
where  they  happen  to  be  at  his  death,  but  is  a  simple  con- 
tract which  follows  the  person  of  the  debtor,  and  makes  bona 
natabilia  where  the  debtor  resides,  and  therefore  administra- 
tion ought  to  be  taken  out  in  London, 
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II.  Of  the  Capacity  of  the  contracting  Parties  to  a  Bill 

of  Exchange* 

All  persons,  whether  merchants  or  not,  if  they  have  capa- 
city to  contract,  may  be  parties  to  a  bill  of  exchange.  This 
appears  from  the  case  of  Sarsfield  v.  Witherly,  Carth.  82.  in 
which  it  was  decided,  that  the  act  of  drawing  a  bill  of  ex- 
change constituted  the  drawer  a  merchant,  within  the  cus- 
tom of  merchants*  so  as  to  make  him  responsible  to  the 
holder  upon  nonpayment. 

Corporations,  by  the  intervention  of  their  agents,  may  be 

c  Per  Holt  C.  J.  in  Butler  ▼.  Crippa,  6    e  Chevely  ▼.  Bond,  Carth  £96. 

Mod.  30.  f  Yeomaoi  ▼.  Bradfbaw,  HL-th.  373. 

d  Renew  v.  Axton,  Cartb.  a. 
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parties  to  a  bill  of  exchange;  but  by  stat  6  Ann,  c.  92.  ft.  0* 
and  15  Geo.  2.  c.  13.  s.  5.  it  shall  not  be  lawful  for  any  body 
politic  or  corporate,  other  than  the  governor  and  company 
of  the  Bank  of  England,  or  for  any  other  persons,  united  in 
covenants  or  partnership,  exceeding  the  number  of  six  per* 
sons,  in  England,  to  borrow  or  take  up  any  sums  of  money 
on  their  bills  or  notes,  payable  at  demand,  or  at  any  less  time 
than  six  months  from  the  borrowing  thereof,  during  the  con- 
tinuance of  the  privilege  of  exclusive  banking  granted  to  the 
governor  and  company  of  the  Bank  of  England. 

Infant.— An  infant  cannot  bind  himself  by  a  bill  drawn 
in  the  course  of  trade*,  or  even  for  necessaries^  But  infancy 
is  a  personal  privilege,  of  which  the  infant  alone  can  avail 
himself.  Hence  it  has  been  holden,  that  the  drawer  of  a  bill 
of  exchange  cannot  set  up  the  infancy  of  the  payee  and  in- 
dorse r  as  a  defence  to  the  actional). 

A  feme  covert  cannot  bind  herself  by  drawing  a  bill  of  ex- 
change. 

This  proposition  falls  within  the  general  rule  of  law, 
which  permits  married  women  to  avoid  all  contracts  made 
by  them  during  their  coverture.  To  this  rule  there  are  some 
exceptions,  which  are  stated  under  title  Baron  and  Feme, 
Sect  II. 

The  interest  in  a  bill  of  exchange  or  note  given  to  a  feme 
covert,  vests  in  her  husband,  and  he  must  endorse  it 

An  action  was  brought  by  the  endorsee  against  the  maker 
of  a  promissory  notek.  The  first  count  of  the  declaration 
was  upon  the~note,  to  which  were  added  the  money  counts. 
It  appeared  that  the  note  had  been  given  by  the  defendant 
to  a  married  woman,  with  knowledge  of  her  coverture,  to 
the  intent  that  she  should  endorse  it  to  the  plaintiff,  which 
was  done  accordingly,  in  payment  of  a  debt  which  she  owed 
him  (in  the  course  of  carrying  on  trade  in  her  own  name 

g  Williams  v.  W.  Harrison  fc  R.  Har-  i  Grey  v.  Cowpcr,  B.  R.  B.  &  Geo.  3. 

rison,  Garth.  l6o.  MS. 

h  Williamson  v.  Watts,  l  Camp.  N.  k  Barlow  v.  Bishop, 1  East's  R.  439- 

P.  C.552.  Sir  J.  Mansfield  C.J. 

■  ■■    -  — r-        -  i  i       ■    ■  ""» 

(1)  In  like  manner  the  acceptor  of  a  bill  of  exchange  cannot  set 
up  the  infancy  of  the  drawer  as  a  defence  to  an  action  brought  tt 
the  suit  of  the  endorsee.  Taylor  v.  Croker,  4  Esp.  N.  P.  C.  187- 
and  per  Lord  Hardwicke  in-Haly  v.  Lane,  2  Atk.  181-2  S.  P. 
So,  though  a  note  given  by  a  wife  to  a  husband  is  void ;  yet  if  it  is 
enduref  *  over  by  the  husbands  as  between  him  and  the  endorsee,  it 
is  certainly  good.    Ibid. 
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with  the  consent  of  her  husband).  The  plaintiff  had  dealt 
with  her  as  a  feme  sole.  It  was  holden,  that  the  property  in 
the  note  vested  in  the  husband  by  the  delivery  to  the  wife, 
and  that  her  endorsement  did  not  transfer  any  interest  to  the 
plaintiff;  consequently  he  was  not  entitled  to  recover  on 
the  special  count;  nor  on  the  money  counts,  because  no 
money  had  passed  between  the  plaintiif  and  defendant. 

But  if  a  promissory  note  is  made  payable  to  a  married  wo- 
man, and  she  endorses  it  for  value  in  her  own  name1,  and  the 
maker  afterxoards  promises  to  pay  it,  in  an  action  against 
him  by  the  endorsee,  it  will  be  presumed,  that  the  nominal 
payee  had  authority  from  her  husband  to  endorse  the  note 
in  that  form,  and  the  endorsement  will  be  considered  as  vest- 
ing a  legal  title  to  the  note  in  the  plaintiff. 

Bills  of  exchange  may  be  drawn,  accepted,  or  endorsed* 
by  means  of  the  agent  or  attorney  of  the  party  (£).  An  agent 
or  attorney  for  this  purpose  may  be  constituted  by  parol  (3). 
Insuch  case  the  principal  is  said  to  draw,  accept,  or  endorse 
by  procuration.  Agents  should  be  cautious  how  they  accept 
bills  directed  to  them  personally,  and  not  to  their  princU 
pals,  although  such  direction  describe  them  in  their  official 
characters;  for  in  such  case,  if' they  accept  in  their  own 
name,  they  will  become  personally  responsible,  as  appears 
from  the  following  case: 

The  plaintiff  was  endorsee  of  a  bill  of  exchange,  drawn, 
from  Scotland  upon  the  defendant  in  these  words","  At  thirty 
days  sight  pay  to  J.  S.  or  order  200/.  value  received  of  him,  , 
and  place  the  same  to  account  of  the  York  Buildings'  Com- 
pany, as  per  advice  from  Charles  Mildmay.  To  Mr.  Hum- 
phrey Bishop,  cashier  of  the  York  Buildings'  Company,  at 
their  house  in  Winchester  Street,  London.  Accepted  per  H. 
Bishop."  The  bill  not  having  been  paid,  an  action  was  brought 
against  defendant  upon  his  acceptance ;  at  the  trial  he  proved, 
that  the  letter  of  advice  was  addressed  to  the  company ;  and 
that,  the  bill  having  been  brought  to  their  house,  defendant 
was  ordered  to  accept  it,  which  he  did  in  the  same  manner 

1  Cotes  t.  Davis,  lCamp.N.P.C.485.    m  Thomas  v.  Bishop,  Str.  955.  Ca, 

Temp. Hard*.  l.S.  C. 


^■*« 


(2)  Many  persons,  under  disabilities  in  other  respects,  may  act 
ms  private  attornies,  such  as  infants,  femes  covert,  persons  attainted, 
outlawed,  excommunicated,  aliens,  &c.  1  Inst.  52  a. 

(3)  The  holder  of  a  bill  may  authorise  another  person  to  endorse 
his  name  on  it,  by  parol,  per  Holt  C.  J.  at  N.  P.  12  Mod*  564. 
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as  he  had  accepted  other  bills.  Page  J.  directed  the  jury  to 
find  for  the  plaintiff,  which  they  did  accordingly.  On  mo- 
tion for  a  hew  trial  the  court  held  the  direction  right;  "  for 
the  bill  on  the  face  of  it  imported  to  be  drawn  on  the  defend- 
ant, and  it  was  accepted  by  him  generally ,  and  not  as  ser- 
vant to  the  company,  to  whose  account  he  had  no  right  to 
charge  it  until  actual  payment  by  himself.  And  this  being 
an  action  by  an  endorsee,  it  would  he  of  dangerous  conse- 
quence to  trade,  to  admit  evidence  arising  from  extrinsic 
circumstances— as  the  letter  of  advice.  And  Mas  differed 
$cidely  from  the  case  of  a  bill  addressed  to  the  master,  and 
underwritten  by  the  servant;  where  undoubtedly  the  servant 
would  not  be  liable,  but  his  acceptance  would  be  considered  as 
the  act  of  the  master.  A  bill  of  exchange  is  a  contract  by  the 
custom  of  merchants,  and  the  whole  of  that  contract  must 
appear  in  writing.  In  this  case  there  was  nothing  in  writing 
to  bind  the  company,  nor  could  any  action  be  maintained 
against  (hem  upon  the  bill:  for  the  addition  of  cashier  to 
defendants  name  was  only  to  denote  the  person  with  cer- 
tainty ;  the  direction  to  whose  account  to  place  it,  was  for 
the  use  of  the  drawee  only."  Judgment  for  the  plaintiff  (4). 

Partners. — By  the  custom  of  England",  where  there  are 
joint-traders,  and  one  of  them  accepts  a  bill  drawn  on  them 
for  himself  and  partner ,  such  acceptance  binds  all  the  part- 
ners, if  it  concerns  the  trade ;  otherwise,  if  it  concerns  the 
acceptor  only  in  a  separate  and  distinct  interest 

If  a  bill  of  exchange  is  drawn  upon  a  firm,  and  one  of  the 
partners  accept  it  in  his  own  name,  this  acceptance  binds 
the  partnership0.  So  if  A.  B.  and  C.  are  in  partnership, 
and  A.  draws  a  promissory  note,  by  which  he  promises  indi- 
vidually to  pay  the  money,  and  whieh  he  signs  with  his  own 
naaae  only,  but  prefixing  to  his  signature  "for  A.  B.  and  C." 
this  binds  the  whole  partnership7. 

Where  there  are  several  partners  it  is  competent  to  either 
of  them;  by  his  endorsement,  in  the  name  of  the  firm,  to  pass 
their  interest  in  the  bill*;  and  such  endorsement  made  by 

n  Pinkney  ▼.  Hall,  Salic.  126.  %  Swan  v.  Steele,  7  East,  210.  Ardeo 

o  Mason  v.  Rumsey,  1  Camp.  N.  P.  C.  r.Sharpcaad  another,  3  Esp.  N.  1* 

384.  C.  694.  Wells  v.  Mastermau,  2  £*?• 

f  LA.  Gal  way  v.  Matthew,  1  Camp.  N .  N.  P.  C.  73 1. 
.  -P.  C.403. 

1 

(4)  One  who  covenants  for  himself*  his  heirs,  &c.  under  his  oicft 
hand  and  sealt  for  the  act  of  another,  shall  be  personally  bound  by 
his  covenant,  though  he  describe  himself  in  the  declaration  as  co- 
venanting for  and  on  the  part  and  behalf  of  such  other  pei»on.  Ap» 
pleton  v.  Binks,5  East's  R.  148. 
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one  partner  for  the  satisfaction  of  bis  separate  debt,  cannot 
lie  questioned  rn  an  action  by  the  endorsee,  against  the  ac- 
ceptor, without  shewing  that  the  endorsement  was  at  the 
time  unknown  to  or  unauthorised  by  the  other  partner*. 
But  if  a  creditor  of  one  of  the  partners  collude  with  him  to 
take  security  for  his  individual  debt,  out  of  the  partnership 
funds,  knowing  at  the  time  that  it  is  without  the  consent  ot 
theotherpartners,  it  is  fraudulent  and  void;  but  if  it  betaken 
bona  Jide*  without  such  knowledge  at  the  time,  no  subse- 
quently acquired  knowledge  of  the  misconduct  of  the  part* 
ner,  in  giving  such  security,  can  disaffirm  the  act 

If  a  bill  is  sent  into  circulation  after  the  dissolution  of  a 
partnership',  all  the  partners  must  join  in  the  endorsement, 
and  one  by  putting  the  partnership  name  thereon .  cannot 
bind  the  rest  (5);  for  the  moment  the  partnership  ceases,  the 
partners  become  distinct  persons;  from  that  time  they  are 
tenants  in  common  of  the  partnership  property  undisposed 
of.  In  like  manner,  after  a  secret  act  of  bankruptcy  com- 
mitted by  one  of  two  partners4,  the  other  cannot  by  an  en- 
dorsement in  the  name  of  the  firm  transfer  the  property  in 
a  bill,  which  belonged  to  the  firm  before  the  bankruptcy; 
for,  thfe  partnership  having  ceased  to  exist,  the  solvent  part- 
ner is  to  be  considered  as  tenant  in  common  witji  the  as- 
signees of  the  bankrupt  partner,  and  the  property  in  the 
bin  can  only  be  transferred  by  their  respective  endorse- 
ments. 

r  Ridley  v.  Taylor,  13  East,  175.  t  Ramibottom  r.  Lewis,  1  Camp.  N. 

0  Abel  ▼.  SttttoD,  3  Esp.  N.  P.  C  106.        P.  C  979. 
Keuyon,  C  J. 


(5)  Endorsee  v.  Defendant  as  one  of  the  drawers  of  a  bill  of  ex- 
change, the  other  drawers  having  become  bankrupts*: 

The  bill  was  drawn  in  the  firm  of"  James  King  and  Co."  under 
which  firm  the  defendant  and  his  partners  had  traded.  It  appeared 
that  there  were  other  partnerships  carried  on  under  the  same  firu), 
in  which  the  other  drawers  were  concerned,  but  in  which  the  de- 
fendant had  no  share.  The  defendant  offered  to  shew  that  this  biU 
was  not  drawn  on  account  of  the  partnership  in  which  he  was  con- 
cerned, but  on  account  of  one  of  the  others,  and  that  he  knew  no- 
thing of  it*  Lord  Kenyon  C~.T.  was  of  opinion  that  the  defendant 
was  nevertheless  liable ;  he  had  traded  with  the  other  persons  under 
that  firm,  and  persons  taking  bills  under  it,  though  without  his 
knowledge,  had  a  right  to  look  to  him  for  payment. 

•  Baker  and  others  ▼.  Charlton,  London  Sittings,  alter  Trinity  Term,  si  Geo. 
a.  B.  K.  PeakcN.  P.C  so.' 

t  9 
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III.  Of  the  Requisites  in  a  Bill  of  Exchange,  and  herein 
of  the  Stamp,  Date,  and  Consideration. 

In  order  to  prevent  any  mistake  in  the  manner  of  penning 
this  instrument  (although  to  constitute  a  bill -of  exchange 
there  is  not  any  precise  form  required*)  a  foreign  and  inland 
bill  of  exchange  are  subjoined  in  the  proper  form : 


Foreign  Bill. 

London,  1st  January,  1806. 

©Exchange  for  10,000  Livres  Tournoises*. 
At  two  usances  (or  "  at  sight,"  or "  after 
date")  pay  this  my  first  bill  of  exchange,  (second  and  third 
of  the  same  tenor  and  date  not  paid)  to  Messrs. 
or  order  ("  or  bearer")  ten  thousand  LivresTournoises,  value 
received  of  them,  and  place  the  same  to  account  as  per  ad' 
▼ice  from 

JAMES  OATLAND. 

To  Mr.  in  Paris? 

payable  at  $ 


*  ■■   m 


Inland  Bill. 
jplOO  London,  1st  January,  1805.         | 

V^_ly        At  sight  (or  "on  demand,"  "at  days 

tfler  sight"  "  at  after  date")  pay  to  Mr. 

or  order  ("or  bearer")  one  hundred  pounds,  for  value  re- 
ceived 

SAMUEL  SKINNER. 

To  Mr.  merchant  in 

Bristol,  payable  at 

•  Per  Cur.  L&  Raym.  1397.  t  Ckitty  37. 


-A 
* 
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r 

With  respect  to  these  bills  of  exchange,  the  following 
rules  must  be  observed: 

A  bill  of  exchange  must  not  purport  to  be  payable  out  of 
a  particular  fund,  which  may  or  may  not  be  productive8,  or 
upon  an  event  which  may  not  happen;  for  it  would  perplex 
the  commercial  transactions  of  mankind,  if  paper  securities 
were  issued  into  the  world  encumbered  with  conditions 
and  contingencies,  and  if  the  persons  to  whom  they  were 
offered  in  negociation  were  obliged,  to  inquire  at  what 
time  these  uncertain  events  would  probably  be  reduced  t# 
a  certainty. 

The  following  cases  will  illustrate  this  position; 

An  action  was  brought  by  payee  against  drawer  of  a 
written  instrument  in  these  words' : 

**  Seven  weeks  after  date  pay  A.  B.  £  out  of 

'.  Stewards  money  as  soon  as  you  receive  it." 

.  It  was  objected  "  that  it  was  payable  out  of  a  supposed 
fund  at  a  future  time,  which  was  uncertain  and  might  or 
might  not  happen."  The  court  gave  judgment  for  the  de- 
fendant; and  De  Grey  C.  J.  said,  that  the  instrument  or 
writing  which  constituted  a  good  bill  of  exchange,  accord- 
ing to  the  law,  usage,  and  custom  of  merchants,  was  not 
confined  to  any  certain  form  of  words,  yet  it  must  have 
some  essential  qualities,  without  which  it  was  not  a  bill 
of  exchange;  it  must  carry  with  it  a  personal  and  certain 
credit  given  to  the  drawer,  not  confined  to  credit  upon 
any  thing  or  fund  f  that  the  payee  or  endorsee  took  i£  upon 
no  particular  event  or  contingency,  except  the  failure  of 
the  general  credit  of  the  person  drawing  or  negQciating  the 
same  (6|. 

So  where  a  bill  was  drawn  by  an  officer  upon  his  agent, 
requesting  him  to  pay  out  of  his  growing  subsistence,  it  was* 
holden  not  to  be  good,  because  the  fund  was  uncertain. 

c  Jenney  ▼.  Herle,  Ld.  Raym.  1369.  e  Josselyn  r.  Lacier,  argued  P.  1  Geo. 

Stevens  v.  Hill,  5  E*p.  N.  P.  C.  947.  1  •  B.  R.    10  Mod .  9<J4.  adjudged  ip 

d  Dawkes  and  another  r.  Ld.  De  Lo-  tbe  tame  term.  10  Mod.  a  16.  Fort. 

raioe,  3   Wile.  907.  9  Bl.  R.  789.  931.  JS.  C.             ' 

S.  C. 


(6)  So  where  the  instrument  declared  oti  wan,  "  Pay  A.  B.  one 
month  afterdate  £  oh  account  of  the  freight  of  the  VeaU  Galley" 
It  was  objected,  that  it  was  an  order  upon  a  particular  fund,  and  on 
this  ground  Lee  C.  J.  ruled  it  noj  to  be  a  bill  of  exchange.  Bant 
t»ury  v.  Lissettj  London  Sittings,  S$r-  }212. 
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So  a  request  to  J.  S.  to  pay  £  out  of  th«  monies  in 

J.  S.'s  hands*,  belonging  to  the  proprietors  of  the  Devon- 
shire mines,  was  holden  not  to  be  a  bill  of  exchange,  be- 
cause it  was  uncertain,  whether  the  fund  would  be  sufficient 
to  pay  it  (7). 

So  an  order  to  pay  money  out  of  the  fifth  payment  when 
it  should  become  due,  and  it  should  be  allowed  by  the 
drtwer*. 

The  same  principle  was  recognized  in  the  following  case, 
although  the  instrument  was  holden  to  be  a  good  bill  of  ex- 
change. 

J.  S.  on  25th  May,  1724,  drew  a  bill  on  J.  N.h  and  directed 
him,  one  month  after  date,  to  pay  A.  B.  or  order  £  as 

his  quarter's  half-pay  from  24th  June,  1794,  to  25th  Sep- 
tember  following:  The  court  were  of  opinion,,  that  this 
was  a  good  bill  of  exchange ;  for  it  was  not  payable  upon  a 
contingency  nor  out  of  a  particular  fund,  and  was  made  pay- 
able at  all  events;  and  was  drawn  upon  the  general  credit  of 
the  drawer,  not  out  of  the  half-pay  ;  for  it  was  payable  as 
soon  as  the  quarter  began  for  the  half  pay  mentioned  in  the 
bill,  which  was  not  to  be  due  till  three  months  after.  The 
mention  of  the  half-pay  was  only  by  way  of  direction  to  the 
drawee,  how  he  should  reimburse  himself. 

Qf  the  Stamp* — A  bill  of  exchange  cannot  be  given  in  evi- 
dence1; nor  is  it  in  any  manner  available,  unless  it  be  duly 
stamped,  that  is,  not  only  with  a  stamp  of  the  proper  value, 
but  also  with  a  stamp  of  the  proper  denomination,  or  the  pe- 
culiar stamp  appropriated  to  this  species  of  instrument  by 
the  legislature. 

The  amount  of  the  stamp  duties  on  bills  of  exchange  is 
at  this  time  (1812)  regulated  by  stat.  48  Geo.  3.  c.  149*  as 
follows, 

Inland  bill  of  exchange,  draft,  or  order,  for  the 
payment  to  the  bearer,  or  to  order,  either 

f  Jcnncy  v.  Hcrle,  B.  R.  on  error  from  h  Mjackkod  v.  Soee,  E.  13  Geo.  l.  B. 

C.  B.  Str    vqi    and  mor*-  fully  re-  R.  on  error  from  C  B.  Lord  Raym. 

ported  io  8  Mod.  too.    I  crd  Raym.  1481.  Str.  769.   and  11  Mod.  400. 

186l.  and  1 1  Mod.  384.  loach's  edit.  Leach's  ed. 

f  Hay  dock  v.  Lyuch  on  demurrer  to  i  1  Boa.  fc  Pul.  N~  R.  30. 

declaration,  Ld.  Raym.  is6j. 


(7)  The  reason  it  was  held  not  to  be  a  bill  of  exchange,  in  Jeimey 
v.  Herle,  was  because  it  was  no  more  than  a  private  order  to  a  man's 
servant.    Per  Cur.  in  Macleod  v,  Soee*  Str.  7^. 
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on  demand  or  otherwise  of  any  sum  of  mo- 
ney, 

Amounting  to  40*.  and  not  exceeding  oL  5s.  0,10 

Exceeding  51.  as*  . .  30/.  0    16 

Exceeding  30/.      50).  0    2    0 

Exceeding  oO/. 100/.  0    3    0 

Exceeding  100/.    * 'iOO/.  0    4    0 

Exceeding  200/. 5001.  0    5    0 

Exceeding  500/ 1000/.  0    7     6 

Exceeding  1000/. 3000/.  0  10    0 

Exceeding  3000/.             -            -            -  10    0 

Inland  bill,  draft,  or  order,  for  the  payment  of]  ^J*™*  jj^ 
any  sum  of  money,  though  not  made  payable     of    exchange 
to  the  bearer,  or  to  order,  if  the  same  shall  >  for    the   like 


be  delivered  to  the  payee,  or  some  person  on" 
his  behalf 


sum,  payable 
to  bearer  or 
order. 


Inland  bill,  draft,  or  order,  for  the  payment  of 
any  sum  of  money  weekly,  monthly,  or  at 
any  other  stated  periods,  if  made  payable  to 
the  bearer,  or  to  order,  or  if  delivered  to  the 


equal  to  such* 
total  aitioHat. 


Tlie  same  du- 
ty as  on  a  bill 
payable  to 

payee,  or  some  .person  on  his  behalf;  where  '  der^/asim 
the  total  amount  of  the  money  thereby  made 
payable  shall -be  specified  therein,  or  can  be 
ascertained  therefrom 

f  The  same  dii- 

And  where  the  total  amount  of  the  money  Y  **•«  o»*biir 
thereby  made  payable  shall  be  indefinite      \  ^pressed'oT 

(  I* 

And  the  following  instruments  shall  be  deemed 

and  taken  to  be  inland  bills,  drafts,  or  orders, 

for  the  payment  of  money,  within  the  intent 

and  meaning  of  this  schedule,  and  of  the  fore* 

-going  act,  viz. 

All  drafts  or  orders  for  the  payment  of  any 
sum  of  money,  by  a  bill  or  promissory  note, 
or  for  the-  delivery  of  ahy  such  bill  or  note, 
in  payment  or  satisfaction  of*  any  sum  of  mo- 
ney, where  such  drafts  or  orders  shall  require 
the  payment  or  delivery  to  be  made  to  the- 
bearer  or  to  order,  or  shall  be  delivered  to  the 
payee,  or  some  person  on  his  behalf ; 

All  receipts  given  by  any  banker;  or  other 
person,  for  money  received,  entitling,  or  in* 
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tending  to  entitle,  the  person  paying  the  mo- 
ney, or  the  bearer  of  such  receipts,  to  receive 
the  like  sum  from  any  third  person  or  persons; 

And  all  bills,  drafts,  or  orders,  for  the  pay- 
ment of  any  sum  of  money  out  of  any  parti- 
cular fund,  which  may  or  may  not  be  availa- 
ble ;  or  upon  any  condition  or  contingency, 
which  may  or  may  not  be  performed  or  hap- 
pen; if  the' same  shall  be  made  payable  to  the 
bearer  or  to  order,  or  if  the  same  shall  be  de- 
livered to  the  payee,  or  some  person  on  his  or 
her  behalf. 

Foreign  bill  of  exchange,  (or  bill  of  exchange %  M  **  an  in- 
drawn in,  but  payable  out  of  Great  Britain,)<  landbiiiofthe 
if  draw  n  singly,  and  not  in  a  set    .  *        -      {  ETaST11 

Foreign  bill  of  exchange,  drawn  in  sets  accord-  . 
ing  to  the  custom  of  merchants,  where  the 
sum  made  payable  thereby  shall  not  exceed     £.   «.   i 
.  100/.  for  every'billineachset       .   -  -  0    10 

Where  the  sum  shall  exceed  100/.  and  not  ex- 
ceed 200/.  -   '   ■  -  -  0    2   0 

Where  the  sum  shall  exceed  200/.  and  not  ex- 
ceed 500/.  -  -  0    3   0 

Where  the  6um  shall  exceed  500/.  and  not  ex- 
ceed 1000/.  -  -  -  0    4   0 

■ 

And  where  the  sum  shall  exceed  1000/.  and  not 

exceed  3000/.  -  -  -  0    5   0 

And  where  it  shall  exceed  3000/.  -  0  10  0 

Exemptions  from  the  preceding  and  all  other  Statop  Duties. 

9 

All  bills  of  exchange  or  bank  post>UUt  issued  by  the 
governor  and  company  of  the  Bank  of  England. 

All  drafts  or  orders  for  the 'payment  of  any  sum  of  mo- 
ney to  the  bearer  on  demand,  and  drawn  upon  any  banker, 
or  any  person  acting  as  a  banker,  who  shall  reside,  or  trans- 
act the  business  of  a  banker,  within  ten'miles  of  the  pla<# 
where  such  drafts  or  orders  shall  be  drawn,  provided  such 
place  shall  be  specified  in  such  drafts  or  orders,  and  pro- 
vided the  same  shall  bear  date  on  or  before  the  day  on 
wihch  the  same  shall  be  issued,  and  provided  the  same  do 
not  direct  tlje  payment  to  be  made  by  bills  or  promissory 
notes. 
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The  legislature  having  in  contemplation  the  mistakes 
which  might  arise  in  the  use  of  stamps  of  an  improper  deno- 
mination, has  by  stat.  37  Geo.  3.  c.  136.  made  provision  for 
those  mistakes ;  for,  by  the  5th  section  of  that  statute  it  is 
enacted,  that  bills  and  notes  made  after  the  passing  this  act, 
and  liable  to  a  stamp  duty  by  stat.  31  Geo.  3.  c,  25.  if  stamped 
with  a  stamp  of  a  different  denomination  than  is  required 
by  the  last  mentioned  act,  may,  if  the  same  be  of  equal  or 
superior  value  to  the  stamp  required,  be  stamped  by  the 
commissioners  on  payment  of  the  duty  and  penalty;  that  is* 
by  sect.  6.  of  the  37th  Geo.  &.  c.  .13d.  the  penalty  of  forty 
shillings,  if  the  bill  pr  note  is  produced  to  the  commissioners, 
before  it  is  payable,  and  ten  pounds,  if  so  produced  after  it 
is  payable. 

Since  this  statute  of  37  Geo.  3.  it  has  been  determined1?, 
that  a  promissory  note  drawn  before  the  37th  Geo.  3.  c.  136. 
upon  a  receipt  stamp  of  equal  value  with  that  required  fori 
promissory  note,  is  not  available  in  law  (8). 

By  stat  43  Geo.  3.  c.  127.  s.  6.  it  is  enacted  that  every  in- 
strument*, matter,  or  thing,  although  stamped  or  impressed 
with  any  stamp  of  greater  value  than  the  stamp  required  by 
law,-  shall  be  valid  and  effectual,  provided  such  stamp  shall 
be  of  the  denomination  required  by  law  for  such  instru- 
ment, &c. 

Endorsee  of  a  bill  of  exchange,  against  the  acceptor".  It 
appeared  at  the  trial,  that  the  bill,  which  was  drawn  on  a 
proper  stamp,  was  originally  dated  on  the  2nd  September 
1793,  payable  twenty-one  day*  after  date  ;  and,  while  it  con? 
tinueu  \x\  the  hands  of  the  drawer,  it  was  altered  with  the 
consent  of  the  acceptor,  to  be  made  payable  fifty-one  days 
after  date,  and  afterwards  with  the  like  consent  was  again 
restored  to  twenty-one  days  after  date,  and  the  date  brought 

m 

k  Chamberlain  ▼.  Porter,   1   Bop.   fc    1  See  Farrv.  Price,  1  East's  R.  55.  and 
Pal.  N.  It.  30.  Taylor  v.  Hague,  2  East's  R.  414. 

m  Bowmau  v.  Nichol,  5  T.  R.  537. 


(8)  The- act  of  37  Geo.  3.  c.  136.  is  a  clear  legislative  declara- 
tion, that  it  is  not  sufficient,  that  a  certain  sum  of  money  be  paid 
on  the  instruments  which  are  the  subjects  of  taxation,  but  the 
stamp  used  must  be  of  the  proper  denomination. '  Per  Sir  J. 
Mansfield  C.  J.  delivering  the  opinion  of  the  court  in  Chamberlain 
v.  Porter,  1  Bos.  &  PuU  N.  R.  33. 

It  may  be  observed  that'  by  stat.  31  Geo.  3.  c.  25.  bills  and  notes 
were  forbidden  to  be  stamped  after  they  were  made. 


BILLS  OF  EXCHANGE. 

forward  from  the  and  to  the  14th  September.  This  last 
alteration  was  made>on  the  30th  September,  the  bill  being 
then  over  due  according  to  the  original  tenor  of  it;  after 
these  alterations,  it  was  negociated,  and  came  into  the  hand* 
ofi  plaintiff.  Lord  Kenyon  C.  J.  nonsuited  the  plaintiff,  ami, 
on  a  motion,  to  set  aside  the  nonsuit,  the  court  were  cteariy 
of  opinion*  that  the  nonsuit  was  proper ;  for  that  at  the 
time  when  the  last  alteration  was  made,  the  operation  of  the 
bill;  as  it  originally  stood,  was  quite  spent;  that  it  was  * 
new  and  distinct  transaction  between  the  parties ;  and  that 
therefore  there  ought  to  have  been  a  new  stamp. 

The  plaintiff  declared  as  endorsee  of  a  bill  of  exchanger 
against  the  acceptor";  and  it  appeared  that  the  bill  in  ques- 
tioa  which  was  drawn  by  Giles  and  Co.  on  the  3rd  of  June, 
1807>  payable  to  their  own  order,  and  accepted*  by  the  de- 
fendant at S tnonths  date,  was  exchanged  by  him  with  GilW 
and  Co;  fortheir  aeoeptanoe  of  a  bill  drawn  by  the  defendant 
for  the  same  sum  at  85  days  payable  to  his  order,  the  object 
being  that  Giles  and  Co.  should  put  the  defendant  in  catb 
before  his  acceptance  became  due.    On  the  23rd  of  Juoe^ 
before  Giles  and  Co;  or  the  defendant-had  passed  the  respec- 
tive'securities  to  any  other  person,  it  was  agreed  to  procras- 
tinate the  payment  of  the  bills  by  post-dating  them- the  23rd' 
of  June,  instead  of  the  3rd.  The  court  were  of  opinion,  that 
the  alteration  rendered  a  new  stamp  necessary ;  observing, 
that  the  delivery  of  the  bill  by  the  drawer  to  the  acceptor,. 
and  the  re-delivery  of  it  for  a  valuable  consideration,  sucb  as 
the  exchange  of  acceptances,  has  been  held'  to  be  since 
Cowley  v.  Dunlop,  7  T.  R.  565.  a  negociation  of  the  bill ; 
that  the  several  drawers  were  mutual  purchasers  of  each 
other's  acceptances ;  and  as  the  alteration  was  made,  while 
the  bill  was  in  this  course  of  negociation,  and  after  it  had' 
continued  so  20  days  (during  which  time  it  was  in  the  power 
of  the  drawer  and  payee  to  have  passed  it  to  any  third  per- 
son)  it  was  in  effect  drawing  a  new  bill.    So  where  a  pro- 
missory note,  payable  by  the  defendant  to  the  plaintiff  or 
order0,  was  originally  expressed  to  be  for  value  received,  but 
the  day  after  it  had  been  signed  and  delivered  by  defendant 
to  plaintiff  it  was  by  consent  of  the  parties  altered  by  the 
addition  of  the  worSs  for  the  good  will  of  the  lease  and  trade 
of  Mr.  F.  K.  deceased;  it  was  holden,  that  as  the  alteration 
was  material,  as  well  because  it  was  evidence  of  a  fact,  which 
if  necessary  to  be  inquired  into  must  otherwise  have  been 
proved  by  different  evidence,  as  also  because  it  pointed  out? 
the  particular  consideration  for  the  note,  and  put  the  holder 

•  Cardwell  v.  ajarttto,  9  East,  190.        o  KniJI  ▼.William*,  10  Ea*t,  43S- 
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upon  inquiring,  whether  that  consideration  had  passed; 
and  as  such  alteration  wa#  made  after  the  note  had  issued,* 
new  stamp  wae  neegssary . 

Omission  of  Dare. — Regularly  every  bill  of  exchange 
ought  to  be  dated;  hut  in  the  following  cases  where  the 
day  of  the  date  was.  omitted  in  the  declaration*  the  court 
said  they  would  intend  the  bill  to  bear  date  on  the  day.  whea 
it  was  made  (©). 

Case  on  a  foreiog  bill  of  exchange  payable  at  double 
usance  from  the  date',  and  it  was  alleged  that  the  party 
beyond  the  sea  drew  the  bill  on  a  certain  day,  and.  that  the 
same  was  presented  to  and  accepted  by  the  defendant.  Ex* 
ception,  that  the  date  of  the  bill  wpanof  set  forth*  The 
court  said,  that  they  would  intend  the  bill  dated  at  the  time 
of  drawing  it    Judgment  for  plaintiff. 

So,  where  in  the  first  count  of  the  declaration  it  was' 
stated*,  that  t|je  defendant  heretofore,  to  wit,  on  the  16th 
day  of  September,  1800,  drew  a  bill  of  exchange  bearing* 
date  the  day  and  year  aforesaid,  payable  two  months  after 
date.    The  2nd  count  stated,  that  the  defendant  afterwards 
to  wit,  on  the  same  day  and  year  aforesaid,  drew  a  certain 
bill  of  exchange  payable  two  months  after  date.    On  writ 
of  error,  after  judgment  by  default,  it  was  objected,  that  the 
2nd  count  could  not  be  sustained;  because  the  date  of  the 
bill  was  not  stated  ;  that,  although  in  De  la  Courtier  v: 
Bellamy  the  court  held,  that  it  mi^ht  be  intended,  that  the 
date  of  the  bill  was  the  day  of  the  drawing,  yet  there  the  ' 
day  of  drawiug  was  expressly  stated ;  whereas  in  this  case, 
it  was  to  be  collected  only  from  words  of  reference  to  the 
first  count,  in  which  the  day  of 'drawing  was-  laid  under  a 
"  to  wit."     But  the  court  were  of  opinion,  that  this  case 
was  not  distinguishable  from  De  la  Courtier  v.  Bellamy, 
and  that  they  might  well  intend  the  date  to  have  been  the 
day  of  drawing  stated  in  the  first  count. 

The  defendant,  on  the  4th  May,  1610,  drew  a  bill  of  ex- 
change, which  he  dated  on  the  11th  May,  1810,  payable  six- 
ty-five days  after  date,  and  delivered  it  to  the  payee,  who 

p  De  la  Courtier  v,  Be1Jan»y,  B.  R.    q  Hague  v.  French,  Exchequer  Cham? 
H.  36  &  37  Car.  9.  3  Show.  499.  ber,  in  error.     T.  49  Geo.  3.  3<Bosi 

fc  Pal.  173. 


(9)  A  date  is  not  of  the  substance  of  a  deed,  for  if  it  want  a  date, 
or  have  a  false  or  impossible  date,  as  the  30th  of  February,  yet  th« 
deed  is  good.    Gpddard's  case,  %  Co,  $,  a. 


1 
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after  endowing  it  for  a  valuable  consideration  to  the  plaintiff 
on  the  5th  of  May,  died  on  the  same  day.  It  was  bolden,  that 
the  plaintiff  was  entitled  through  this  endorsement  to  re- 
cover against  the  drawer'. 

Alteration  of  Date.— A  bill  of  exchange  was  drawn  on  de- 
fendant on  the  96th  March,  1788,  payable  three  months  after 
date  to  J.  S.,  and  accepted  by  defendant1.  After  acceptance, 
and  while  the  bill  remained  in  the  hands  of  J.  S.  the  payee,  the 
date  of  the  bill  was  altered  by  some  person  unknown,  from  the 
«0th  March,  1788,  to  the  fOth  March,  1788,  without  the  au- 
thority or  privity  of  defendant;  J.  S.  the  payee  afterwards  en- 
dorsed the  bill  so  altered  to  the  plaintiff  for  a  valuable  consi- 
deration. It  did  not  appear,  that  plaintiff  knew  of  the  altera- 
tion at  the  time  when  the  bill  was  endorsed  to  him.  Pay* 
tnent  having  been  refused,  plaintiff  sued  the  defendant  as 
acceptor.  The  declaration  contained  two  special  counts, 
(one  on  a  bill  dated  the  20th  March,  1788,  the  other  on  a  bill 
dated  the  26th  March,  1788)  and  the  money  counts.  Special 
verdict.  The  case  was  argued  twice  in  B.  R.  after  which 
the  court  gave  judgment  for  defendant  (Buller  J.  dissen- 
tient), on  the  ground  that  the  alteration  of  the  instrument 
had  avoided  it.  Lord  Kenyon  C.  J.  baid,  "  I  lay  out  of  my 
consideration  all  the  cases  where  the  alteration  was  made 
by  accident :  for  here  it  is  stated  that  this  alteration  was  made 
while  the  bill  was  in  the  possession  of  the  payee,  whq  was 
then  entitled  to  the  amount  of  it,  and  from  whom  plaintiffs 
derive  title  :.fm4  it  was  for  the  advantage  of  the  payee 
(whether  more  or  less  is  immaterial  here)  to  accelerate  the 
day  of  payment,  which  in  this  commercial  country  is  of  the 
utmost  consequence.  The  cases  cited*  which  were  "all  of 
deeds,  were  decisions  which  applied  to,  and  embraced  the 
simplicity  of  all  the  transactions  at  that  time;  for  at  that 
time  almost  all  written  engagements  were  by  deed  only. 
Therefore  those  decisions  which  were  indeed  confined  to 
deeds,  applied  to  the  then  st^te  of  affairs ;  but  they  establish 
this  principle,  that  all  written  instruments  which  were 
altered  or  erased,  should  be  thereby  avoided;  Then  let  us 
see  whether  the  policy  of  the  law,  and  some  later  cases,  do 
not  extend  this  doctrine  farther  than  to  the  case  of  deeds. 
It  is  of  the  greatest  importance  that  these  instruments, 
which  ace  circulated  throughout  Europe,  should  be  kept 
with  the  utmost  purity,  and  that  the  sanctions  to  preserve 
them  from  fraud  should  not  be  lessened.  It  was  doubted, 
» 

r  Pasmore  ?.  North,  1  a  East,  517.  on  error  in  Exchequer  Chamber,  { 

•  Master  aud  others  v.  Miller,  B.  R.         H.  Bl.  141. 
T.  £1  Geo.  3.4T.  R.  3>ja.  affirmed 


BILLS  OF  EXCHANGE-  S85 

lolately  as  in  the  reign  of  George  the  first,  in  Ward's  case, 
$  Str.  747.  and  8  Ld,  Raym.  1461,,  whether  forgery  could 
be  committed  in  any  instrument  less  than  a  deed,  or  other 
instrument  of  like  authentic  nature;  and  it  might  equally 
have  been  decided  there/ that  as  none  of  the  preceding  de- 
terminations extended  to  that  case,  the  policy  of  the  law 
should  not  be  extended  to  it    Butit  was  there  held,  that  the 
principle  extended  to  other  instruments  as  well  as  to  deeds, 
and  that  the  law  went  as  far  as  the  policy.    It  is  on  the 
same  reasoning  that  I  have  formed  my  opinion  in  the  pre- 
sent case.    It  has  been  contended  that  no  fraud  was  intended  ' 
in  this  case;  at  least,  that  none  is  found:  but  I  think  that  if 
it  had  been  done  by  accident,  that  should  have  been  found, 
to  excuse  the  party,  as  in  one  of  the  cases  where  the  seal  of 
the  deed  was  torn  off  by  an  infant.    On  the  whole  1  am 
of  opinion,  that  this  falsification  of  the  instrument  has  . 
avoided  \t."-+-Ashhurst  J.  concurred  in  opinion  with  Kenyon 
C.  J. — BullerJ.  gave  an  elaborate  opinion  in  favour  of  "the 
plaintiff — Grose  J.  said,  "  From  Pigot's  case,  11  Rep.  97. 
■which  is  the  leading  case,  I  collect,  1st.  that  when  a  deed 
is  erased,  whereby  it  becomes  void,  the  obligor  may  plead 
non  est  factum,  and  give  the  matter  in  evidence,  because  at 
the  time  of  the  plea  pleaded  it  was  not  his  deeds  and  2ndly. 
that  when  a  deed  is  altered  in  a  material  point  by  himself, 
or  even  by  a  stranger,  without  the  privity  of  obligee,  the 
deed  thereby  becomes  void.    No\y  the  effect  of  that  deter- 
mination is,  that  a  material  alteration  in  a  deed  causes  it  no 
longer  to  be  the  same  deed.    In  reading  that,  and  the  other 
cases  cited,  I  observe  that  it  is  no  where  said,  that  the  deed 
is  void  merely  because  it  is  the  case  of  a  deed,  but  because 
it  is  not  the  same  deed.     A  deed  is   nothing  more  than  an 
instrument  or  agreement  under  seal:  and  the  principle  of 
those  cases  is,  that  any  alteration  in  a  material  part  of  any 
instrument  or  agreement  avoids  it,  because  it  thereby  ceases 
to  be  the  same  instrument.    And  this  principle  is  founded 
on  good  sense,  because  it  tends  to  prevent  the  party,  in 
"whose  favour  it  is  made,  from  attempting  to  make  any  alter- 
ation in  it.    This  principle  too,  appears  to  me  as  applicable 
to  one  kind  of  instruments  as  to  another.    But  it  has  been 
contended,  that  there  is  a  difference  between  an  alteration 
of  bills  of  exchange  and  deeds :  but  I  think  that  the  reason 
of  the  rule  affects  the  former  more  strongly,  and  the  altera- 
tion of  them  should  be  more  penal  than  in  the  latter  case. 
Supposing  a  bill  of  exchange  were  drawn  for  £100,  and 
after  acceptance  the  same  was  altered  to  £1000;  it  is  not 
pretended  that    the  acceptor  shall    be  liable  to  pay  the 


BILLS  OF  EXCHANGE. 

£1000;  and  I  say,  that  he  cannot  be  compelled  to  pay  tlfe 
.£100,  according  to  his  acceptance  of  the  bill,  because  it 
is  not  the  same  bill.  So  if  the  name  of  the  payee  bad  been 
altered,  it  would  not  have  continued  the  same  bill  (10). 
And  the  alteration  in  every  respect  prevents  the  instrument 
continuing  the  same  as  well  when  applied  to  a  hill  as  to  a 
deed*  I  do  not  think  that  the  plaintiffs  can  recover  on  the 
general  counts,  because  it  is  not  stated  as  a  fact  in  the 
verdict,  that  the  defendant  received  the  money,  the  value  ef 
the  bill."  Judgment  for  defendant. 

If  upon  a  bill  being  presented  for  acceptance,  the' drawee 
alters  it  as  to  the  time  of  payment,  and  accepts  it  so  altered; 
although  the  drawer  and  endorser  are  thereby  discharged; 
yet  if  the  holder  acquiesces  in  such  alteration  and  accep- 
tance, the  bill  will  be  good  as  between  the  holder  and  ac- 
ceptor. 

Of  the  Person  to  whom  the  Bill  is  made  pay  dble.— -Regular- 
ly a  bill  of  exchange  ought  to  be  made  payable  to  a  real  peiseD> 
but  if  it  be  drawn  payable  to  a  fictitious  payee  or  order, and 
endorsed  in  his  name,  by  concert  between  the  drawer  and  uc* 
ceptor,  it  will  be  considered  as  a  bill  payable  to  bearer,  and 
may  be  declared  on  as  such  in  an  action  by  an  innocent  en- 
Aorsee  for  a  valuable  consideration  against  the  drawer— 
Collis  and  others  v.  Emett,  1  H.  BL  313;  or  against  these- 

t  Patou  t.  Winter,  1  Taunt.  420. 


(10)  So  if  the  word  "date"  be  inserted,  instead  of  the  wtd 
sight."  Long.v.  Moore,  London  Sittings  after  H.  T.  30  G.  3» 
Kenyon  C.  J.  3  Esp.  N.  P.  C.  155.  But  a  mere  correction  tf  • 
mistake,  as  by  inserting  the  words  "  or  order,"  in  furtherance  of 
the  intention  of  the  parties,  will  not  vitiate  the  bill.  Kershaw  t. 
Cox,  London  Sittings  after  M.  T.  41  G.  3.  Le  Blanc  J.  So  if  the 
alteration  be  not  in  the  time  of  payment,  sum,  &c.  or  other  mate- 
rial part,  the  bill  will  not  be  affected  by  it.  Hence,  writing  on  the 
bill,  the  place  where  it  was  to  be  paid,  has  been  holden  not  to  de- 
stroy the  validity  of  the  bill.  Trapp  v.  Spearman,  London  Sitting* 
after  M.  T.  40 G.  3.  Kenyon  C.J.  3  Esp.  N.  P.  C.57.  Sowhe* 
in  an  action  by  the  endorsee,  against  the  acceptor  of  a  bill,  it  ap- 
peared that,  after  the  bill  had  been  accepted  by  the  defendant, the 
words  "  Prescott  and  Co."  had  been  written  under  his  name  by  the 
drawer,  without  his  knowledge  or  assent,  the  plaintiff  having  refined 
to  take  the  bill  unless  these  words  were  added.  Lord  Ellenboiwigh 
held,  that  as  the  addition  of  these  words  did  not  alter  the  responsi- 
bility of  the  acceptor,  he  was  still  liable.  Marson  v.  Petit,  1  Camp. 
N.  P.  C<  8«.  n. 
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oaptoi^-^Gibfloo  and  another  v.  Mioetarrd  another,  1  EL  BL 
5C&.  But  see  contr.  the  opinions  of  Eyre  C.  J.  and  Heath 
J.  1  H.  £1.  p.  508, 0S5.  with  whom  Lord  Thurlow  Ch.  con- 
curred. But  if  the  circumstance  of  the  payee  being  .a  ficti- 
tious person  is  unknown  to  the  acceptor0,  be  cannot  be  de- 
clared against  on  the  biii»  either  as  a  bill  payable  to  bearer,  or 
to  the  order  of  the  drawer. 

Words  "or  Order" — The  negotiability  of  a  bill  of  exchange 
depends  on  its  being  made  payable  to  A.  or  order,  (11)  or 
to  A.'s  order,  or  to  A.  or  bearer.  See  post, an  the  transfer 
of  bills  of  exchange.  A  bill  payable  to  A.'s  order'  ie  the  same 
a6  if  it  were  made  payable  to  A.  or  order1,  and  may  be  de* 
'  dared  on,  without  alleging  that  A.  did  not  make  any  order 
for  the  payment  of  the  bill  to  any  other  person7. 

"  Value  received.19 — It  is  not  essentially  necessary  to  in- 
sert the  words  '•  value  received*."  (IS)  But  if  they  are  omit- 
ted in  inland  bills,  the  holder  cannot  avail  himself  of  the  pro- 
visions of  9  &  10  W.  3.  c.  17t,  and  3  &  4  Ann.  c.  9.  s.  4* 

A  bill  of  exchange  is  presumed  to  be  made  upon  a  good 
and  valuable  consideration;  and  in  actions  not  between  im- 
mediate parties  some  suspicion  must  be  cast  on  the  plain- 
tiff's title  before  be  can  be  compelled  to  prove  what  consi- 
deration he  has  givenfor  it  A  mere  notice  given  by  the  defer** 
4ant  to  the  plaintiff,  that  he  will  be  required  at  the  triftl  to 

ft  Benrfett  y.  Farnell,  l  Camp.  N.  P.  change,    &c    App.    No.    3.    The 

C.  ]  30.  case  does  not  state  whether  it  was 

c  Par  Holt  C.  J.  13  Mod.  310.  an  inland  or  a  foreign  biM.    I  am 

f  South  v.  M*C|ure,  5  JEastl  R.  $76.  not  aware  that  there  is  any  distinc* 


t  White  v.  Ledwick,  B.  R.  P.  35  Geo.  tioa  except  that  which  I  hare  poiu'- 
3.  ou  demurrer  to  the  declaration,  edout,  which  is  founded  on  the  sta- 
Bayley's  Treatise  of  Bills  of  Ex-        tute  of  Win. 

(11)  In  Hill  v.  Lewis,  Salk.  133.  exception  was  taken  that  a 
bill  was  payable  to  defendant  only,  without  the  words,  "  or  his 
esder,"  and  therefore  not  assignable  by  the  endorsement :  and  Holt 
C  J.  agreed  that  the  endorsement  of  this  bill  did  not  make  Aim  thai 
drew  the  bill  chargeable  to  the  endorsee;  for  the  words  "or  his 
order,"  give  authority  to  the  plaint  iff*  to  assign  it  by  endorsement; 
and  it  is  an  agreement  by  the  tirst  drawer  that  he  would  answer  it 
to  the  assignee;  but  the  endorsement  of  a  bill  which  has  not  the 
words,  "  or  to  his  older,"  is  good  or  of  the  same  effect  between  the 
endorser  and  the  endorsee,  to  make  the  endorser  chargeable  to  the 
endorsee. 

• 

(12)  A  jury  of  merchants  were  of  opinion,  in  Banbury  v.  Lisset, 
Str.  141 I,  that  the  wards,  •«  value  received,"  were  essential  to  the 
validity  of  a  bil  I  of  exchange. 

•  0.  Fayee. 
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prove  the  consideration,  is  not  sufficient  to  cast  this  but* 
then  on  the  plaintiff*.  When  suspicion  is  cast  on  the  plain- 
tiff's title  by  shewing  that  some  previous  holder  has  been 
defrauded  out  of  it,  the  plaintiff  must  prove  whatconsi- 
deration  he  gave  for  it*.  In  actions  between  immediate 
parties  (13)  the  illegality  or  want  of  consideration0  may  be 
insisted  on  by  way  of  defence  to  an  action  on  the  bill/  In 
other  cases  bills  of  exchange  are  made  void  by  express  sta- 
tute. 

By  stat.  9th  Ann.c.  14.8. 1.  "  All  notes,  bills,  &c.  where 
the  whole  or  any  part  of  the  consideration  shall  be  for 
money  or  other  valuable  thing,  won  by  gaming  or  playing 
at  cards,  dice,  tables,  tennis,  bowls,  or  other  game,  or  by 
betting  on  the  sides  of  such  as  game,  or  for  repaying  any 
money  knowingly  lent  for  such  gaming,  or  lent  at  the 
"  time  and  place  of  such  play,  to  any  person  that  shall  play 
"  or  bet,  shall  be  void  (14)  to  all  intents  and  purposes."  - 

•  Reynolds  v.  Ctiettle,  3  Camp.  N.  P.    b  Reeii  y.  M. of  Hemdfort,  9  Camp.  N. 
C.  596.  Clarke  v.  Elliot,  B.  R.  Lou-        P.  C.574. 

doo  sittings,  after  M.  T.  52  G.  3.  S.  P.    c  Puget  de  Bras  r.  Forbes,  1  Esp.  N. 

P.  C  117. 


M 
€* 
«< 
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(13)**  As  between  the  drawer  and  payee,  the  consideration  may 
be  gone  into,  yet  it  cannot  between  the  drawer  and  an  endorsee; 
and  the  reason  is,  because  it  would  be  enabling  either  of  the  origi- 
nal parties  to  assist  in  a  fraud :"  per  Ashhurst  J.  in  Lickbarrow  r. 
Mason,  2  T.  R.  71*  See  an  anonymous  case  in  Chancery,  Comyns 
43.  where  Sommers  Lord  Keeper  held,  that  the  drawer  of  a  bill  of 
exchange,  though  given  without  consideration,  was  not  entitled  to 
relief  against  a  third  person,  to  whom  it  was  assigned  for  a  just 
debt.  See  also  Snelling  v.  Brig^s,  Bui.  N.  P.  274.  where  it  is 
•aid,  that  it  seems  a  reasonable  distinction  which  has  been  taken  be- 
tween an  action  between  the  parties  themselves,  in  which  evidence 
may  be  given  to  impeach  the  promise,  and  an- action  by  or  againsta 
third  person,  viz.  an  endorsee  or  an  acceptor.  See  also  Puget  de 
Bras  v.  Forbes  and  another,  C.  B.  London  Sittings  after  M.  T.  S3 
Geo. -3.  coram  Loughborough  C.  J.  1  Eep.  N.  P.  C.  117. 

(14)  See  Robinson  v.  Bland,  2  Burr.  1077.  where  a  bill  of  ex- 
change given  for  money  lost  at  play,  and  money  lent  at  the  time 
and  place  of  play,  was  holden  to  be  void.  See  also  the  case  of 
Bowyer  v.  Bampton,  Sfr.  1155.  where  it  was  holden  that  an  inno- 
cent endorsee  for  a" valuable  consideration,  without  notice,  could  not 
maintain,  an  action  on  a  promissory  note  given  for  money  knowingly 
lent  to  game  with  at  dice.  But  the  statute  9  Ann.  c.  14.  only 
avoids  securities  for  money  w6n  or  lost  at  play,*nd  does  not  extend 
to  cases  of  mere  loans  without  any  security  taken ;  and  stat.  16  Car. 
2.  c.  7*  *•  3.  only  avoids  contracts  for  money  fast  at  play ;  conse- 
quently an  action  for  money  lent  may  be  maintained,  although  it 
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The  12  Ann.  stat  2.  c.  16.  s.  l.by  which  it  is  enacted  that 
all  bonds,  contracts,  and  assurances,  made  for  payment  of 
any  principal  or  money  lent,  upon  usury9shall  be  utterly  void, 
has  been  considered  as  standing  on  the  same  ground  as  the 
foregoing  statute  of  the  9th  of  Ann.  c.  14.  against  gaming, 
and  on  the  authority  of  the  case  of  Bowyer  v.  Bamptou, 
(which  see  infra)  it  has  bqen  holden*  that  the  endorsee  of  a 
bill  of  exchange,  given  for  an  usurious  consideration,  cannot 
maintain  an  action  upon  it  against  the  acceptor,  although 
he(the  endorsee)  has  given  a  valuable  consideration  for  the 
bill,  and  is  not  affected  with  notice  of  the  usury  (15). 

d  Lowe  and  others  v.  Waller,  Doug.  537. 


should  appear,  that  the  money  was  lent  by  the  plaintiff  to  the 
defendant,  for  the  purpose  of  earning  with  him,  (Barjeou  v. 
Walmesley,  Str.  1249.  per  Lee  <5.  J.)  or  to  pay  a  bet,  at  a  horse 
race  (Alcinbrook  v.  Hall,  2  Wils.  309.)  or  at  the  time  and  place  of 
play  (Robinson  v.  Bland,  2  Burr.  1077.  Wettenhall  v.  Wood,  1 
Esp.  N.  P.  C.  18.  S.  P.  per  Kenyon  C.  J.)  It  is  to  be  observed, 
that  although  there  is  not  any  substantive  clause  in  the  stat.  9  Ann* 
c.  14.  which  avoids  the  contract,  yet  the  2nd  sect,  of  that  stat* 
gives  the  loser  a  power  to  recover  back  money  or  goods,  of  the 
value  of  £10  lost  at  any  unlawful  game,  by  action  brought  within 
3  months;  but  after  the  expiration  of  the  3  months  the  loser  can- 
not recover  such  ^oods  or  money  ftvoi  the  winner,  although  the 
winner  can  shew  no  title  to  them  except  what  arises  from  having 
won  them.     Vaughan  v.  Whitcoinb,  2  N.  R.  413. 

(15)  Wilmot  J.  seems  to  have  anticipated  this  decision  in  an 
opinion  delivered  by  him  as  one  of  the  judges  appointed  by  a  spe- 
cial Commission  of  Errors,  to  inspect  the  judgment  of  the  Sheriffs 
Coart,  in  the  case  of  Harrison  against  Evans,  and  the  affirmance 
thereof  in  the  Court  of  Hustings,  at  the  Guildhall  of  the  city  of 
London*  on  the  5th  of  July,  1762;  his  words  are  these,  "  It  was 
said  that  the  law  against  gaming  makes  notes  '  void  to  all  intents 
and  purposes/  and  the  act  against  usury  only  makes  them  '  void/ 
and  that  a  gaming  note  in  the  hands  of  an  innocent  endorsee 
would  be  void  against  the  drawer,  but  it  would  not  be  so  in  the 
case  of  a  note  given  upon  an  usurious  contract;  and  it  was  deter- 
mined in  the  case  of  a  gaming  note,  that  it  would  be  void  in  the 
hands  of  an  endorsee;  but  if  that  case  is  right,  which  was  then 
thought  a  bard  one,  I  think  the  law  must  be  the  same  upon  an  usu- 
rious note :  and  no  case  was  cited,  either  before  or  since  the  case 
upon  the  gaming  note,  to  establish  such  a  distinction ;  and  I  am 
sure  I  can  find  out  none  in  the  intention  of  the  legislature  between 
*  void/,  and  '  void  to  all  intents  and  purposes/  It  is  only  an  am- 
pliation of  expression,  and  spreading  out  the  same  idea  a  little  more 
diffusively;  but  they  both  equally  mean,  that  the  act  done  shall  be 
considered  as  if  it  was  not  done/9  See  Notes  of  opinions,  &c.  by 
Wilmot  C.J%p,  146,7. 
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It  is  to  be  observed,  however,  that  the  foregoing  statute 
applies  to  those  cases  only  where  the  bill  is  originally  given 
for  an  usurious  consideration* ;  for  if  the  biH  is  fair  and 
legal  in  its  inception,  an  endorsement  by  the  payee  for  an 
usurious  consideration  will  not  avoid  it  in  the  hands  of  a 
subsequent  bona  fide  holder;  but  if  a  bill  is  drawn  upon  an 
agreement  between  one  of  the  original  parties  to  it,  and  a 
person  not  a  party  to  itr,  that  the  latter  shall  get  it  discounted 
by  another  person  likewise  not  a  party  to  the  bill,  upon 
usurious  terms,  and  it  is  so  discounted  accordingly,  the  bill 
is  void  for  the  usury,  in  the  hands  of  an  innocent  endorsee; 
and  in  such  case  the  bill  is  void,  although  the  drawer,  to 
whose  order  it  is  payable,  be  not  privy  to  the  usurious 
agreement*. 

Where  a  party  is  compelled  to  take  goods  in  discounting 
a  bill  of  exchange,  a  presumption  arises  that  the  transaction 
is  usurious;  and  to  rebut  this  presumption,  evidence  must 
be  given  of  the  value  of  the  goods  by  the  person  who  has  sup- 
plied the  goods*  and  sues  on  the  bill.  But  where  in  discount- 
ing a  bill  a  proposal  is  made  that  goods  shall  be  taken* 
although  such  proposal  originate  with  the  plaintiff,  yet  if 
the  other  party  readily  accedes  to  it,  conceiving  that  he  shall 
make  a  profit  by  the  transaction,  the  presumption  is,  that 
the  goods  are  charged  beneath  their  value,  and  it  lies  upon 
the  defendant  to  prove  the  contrary,  if  he  would  impeach 
the  plaintiff's  title  to  the  bill  on  the  ground  of  usury1. 

In  cases  where*  the  illegality  of  the  consideration  is  such 
MS  does  not  fall  within  the  statutes  against  gaming  and 
usury,  the  holder  cannot  be  affected  with  the  transaction 
between  the  original  parties,  unless  he  either  had  notice,  or 
took  the  bill,  after  it  beeame  due,  from  a  person  who  bad 
notice  of  the  illegal  consideration  for  which  the  bill  was 
given. 

.  The  cases  of  Peacock  v.  Rhodes,  Steers  v.  Lashley;ani 
Brown  y.  Turner,  will  illustrate  this  position. 
*  Endorsee  against  drawers  of  an  inland  bill  of  exchange*. 
The  bill  was  drawn  by  the  defendants  apon  Smith  and 
others,  payable  to  William  Ingham  or  order;  Ingham  en- 
dorsed it  to  Daltry,  by  whom  it  was  endorsed  to  Fisher,  out 
of  whose  pocket  it  was  stolen.    The  plaintiff  received  the 

e  Parr  ▼.  Eli&son  and  ottiert,  1  Ea»t*»  g  Ackland  v.  Pearcc,  2  Camp.  N.  P-  & 
*    R.  99.  See  alt*  Daniel  r.  Cartmiy,  $1        5<ig. 

P.  per  Keayon  C  J.  Middlesex  Sit-  h  Da*ia  r.  Hardacre,  ft  Ca«p.  N.  P>C 

tioga,  l  Eap,  N.  P.  C.  $74.  37V 

$  Young  r.  Wright,  1  Camp.  N.  P.  C»  i  Combe  v.  Miles,  lb.  559. 

*   139.  k  Peacock*.  Rhode*,  J)ob|.  6\J* 
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bill  from  a  stranger,  calling  himself  William  Brown,  and  en- 
dorsing the  bill  in  that  name  to  plaintiff,  of  whom  he  bought 
cloths  and  other  articles  in  the  way  of  plaintiff's  trade.  The 
defendants  Were  strangers  to  the  plaintiff,  but  he  had  before 
taken  bills  drawn  by  them  which  had  been  duly  honoured. 
Plaintiff  declared,  as  endorsee  of  Ingham.  On  a  case  reserv- 
ed, Lord  Mansfield  (after  argument)  delivered  the  opinion  of 
the  court  "  The  law  is  settled,  that  a  holder  coming  fairly 
by  a  bill  or  note,  has  nothing  to  do  with  the  transaction  be- 
tween the  original  parties,  unless,  perhaps,  in  the  single  case 
of  a  bill  or  note  for  money  won  at  play  (1(3).  '  X  do  not  see 
any  difference  between  a  note  endorsed  blank,  and  one  pay- 
able to  bearer.  They  both  pass  by  delivery,  and  possession 
proves  property,  in  both  cases.  The  question  of  mala  fides 
was  for  the  consideration  of  the  jury.  The  circumstance* 
that  the  buyer  and  also  the  drawers  were  strangers  to  the 
plaintiff,  and  that  he  took  the  bill  for  goods  on  which  he 
had  a  profit,  were  grounds  of  suspicion  very  fit  for  their 
consideration.  But  they  have  considered  them  and  have 
found  it  was  received  in  the  course  of  trade."  Postea  to 
plaintiff. 

Endorsee  against  acceptor  of  a  bill  of  exchange  drawn  by 
one  Wilson  on  defendant1,  and  endorsed  over  by  Wilson  to 
the  plaintiff  after  it  had  been  accepted  by  defendant.  At 
the  trial  before  Kenyon,  C.  J.  it  appeared  that  defendant 
had  engaged  in  several  stock-jobbing  transactions  with  dif- 
ferent persons,  in  which  Wilson  was  employed  as.  his  broker, 
and  had  paid  the  differences  for  .defendant.  That  a  dispute 
arising  between  Wilson  and  defendant  respecting  the  amount 
of  those  differences,  the  .matter  was  referred  to  plaintiff  and 
three  others,  who  awarded  a  sum  of  money  to  be  due  from  ' 
defendant  to  Wilson,  for  part  .of  which  sum  Wilson  drew 
the  bill  in  question.  Kenyon,  C.  J.  non-suited  the  plaintiff, 
being  of  opinion  that  as  the  bill  grew  out  of  a  stock-jobbing 
transaction,  which  was  known  to  the  plaintiff,  he  .could  not 
recover  upon  it.  A  rule  having  been  obtained  to  shew 
cause  wby#the  non-suit  should  not  be  set  aside,  Lord  Ken- 
yon C.  J.  (after  argument  in  support  of  the  rule)  said,  "  If 
the  plaintiff  had  lent  this  money  to  defendant  to  pay  the 

]  Steert  r.  Lashley,  6  T.  R.  6l . 


(16)  Bowyer  v.  Bamptoo,  Str.  1155.  ante  p.  289.  The  esse  of 
Lowe  v.  Waller,  had  not  been  decided  when  Lord  Mansfield  de- 
livered this  opinion,  otherwise  he  might  have  added  here  the  case 
•fa  bill  of  exchange  given  for  an  usurious  consideration. 
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differences,  and  had  afterwards  received  the  bill  in  question 
for  that  sum,  then,  according  to  the  principle  established 
in  Petrie  v.  Hannay  (17),  3  T\  R.  418.  he  might  have  re- 
covered; but  here  the  bill  on  which  this  action  is  brought 
was  given  for  those  very  differences,  and  therefore  Wilson 
himself  could  not  have  enforced  payment  of  it  Then  the 
security  was  endorsed  over  to  the  plaintiff,  he  knoicfogot 
the  illegality  of  the  contract  between  Wilson  arid  defendant, 
for  he  was  the  arbitrator  to  settle  their  accounts,  arid  under 
such  circumstances  he  cannot  be  permitted  to  recover  in  a 
court  of  law."    Rule  discharged. 

Endorsee  of  a  bill  of  exchange  against  the  acceptor". 
The  defendant  employed  one  Pritchard,  a  broker, to  transact 
some  business  for  him  in  stock-jobbing  in  omnium,  who 
paid  the  differences  for  him,  and  then  drew  the  bill  in 
question  on  the  defendant  for  the  amount  of  those  dif- 
ferences, which  the  defendant  accepted ;  afterwards,  and 
after  the  bill  became  due,  Pritchard  endorsed  the  bill  to 
the  plaintiff  for  a  prior  debt.  Lord  Kenyon  C.  J.  was  of 
opinion,  1st.  That  omnium  was  one  of  the  public  stocks  or 
securities  within  the  statute  7  Geo.  2.  (Sir  John  Barnard's 
Hct  for  preventing  the  infamous  practice  of  stock-jobbing) 
the  loan  having  been  voted  by  the  House  of  Commons, 
although  the  scrip  receipts  were  not  then  in  the  market; 
and,  Sdly,  That  the  illegality  of  the  original  transaction 
vitiated  the  bill,  the  plaintiff  having  taken  it  after  it  became 
due,  and,  consequently,  not  being  entitled  to  recover,  if 
Pritchard  could  not  (18).    A  verdict  having  been  taken  for 

m  Brown  v.  Turner,  7  T.  R.  630.  - 


(17)  In  the  case  of  Petrie  v,  Hannay,  it  was  decided,  that  if  two 
persons  jointly  engage  in  a' stock-jobbing  transaction,  and  incar 
losses,  and  employ  a  brotfer  to  pay  the  differences,  and  one  of  them 
repay  the  broker,  with  the  privity  and  consent  of  the  other,  the 
whole  Sum,  he  may  recover  a  moiety  from  the  other  in  an  action 
for  money  paid  to  his  use.  But  see  Aubert  against  Maze,  2  Bos. 
and  Pul.  373.  where  the  authority  of  Petrie  v.  Hannay  w« 
doubted.— Eldon  C.  J. 

(18)  A  party  taking  a  bill  of  exchange  or  note  after  it  is  due, 
takes  it  subject  to  all  the  equity  to  which  the  party  from  whom  he 
Tiad  itis  liable.  In  Brown  v.  Davies,  3  T.  R.  BO.  it  was  said  hy 
Buller  J.  that  generally  when  a  note  is  due,  the  party  receiving  ft 
takes  it  on  the  credit  of  the  person  who  gives  it  to  him.  To  this 
position  Kenyon  C.  J.  agreed,  with  the  addition  of  thi9  circum- 
stance, that  if  it  appeared  on  the  face  of  the  note  to  have  been  dif 
fc*n#uredj  or  if  knowledge  could  be  brought  home  to  the  endorsee 
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defendant,  an  ineffectual  attempt  was  made  to  set  it  aside, 
the  court  being  clearly  of  opinion,  on  the  construction  of 
the  act  of  parliament,  and  on  the  authority  of  the  foregoing 
case  of  Steers  v.  Lashley,  that  the  plaintiff  was  not  entitled 
to  recover. 


IV.  Of  Presentment  for  Acceptance — Acceptance — 
qualified  Acceptance-^Liability  of  the  Acceptor — r 
if  on- acceptance,  and  Notice  thereof — Protest- 
Liability  of  the  Drawer  on  Non-acceptance. 

Presentment  for  Acceptance*— -When  a  bill  is  drawn  pay- 
able within  a  certain  time  after  sight,  it  is  necessary,  in 
order  to  fix  the  time  when  the  bill  is  to  be  paid,  to  present 
it  to  the  drawee  for  acceptance*  In  other  cases,  it  is  not 
essentially  necessary  for  the  holder  to  present  the  bill  before 
it  is  due* ;  but  it  is  advisable  to  procure  an  acceptance,  if 

a  Chitty,  67. 


that  it  had  been  so.  See  Mr.  J.  Lawrence's  approbation  of  the 
foregoing  rule  in  Boehm  v.  Sterling,  7  T.  R.  431,  In  Taylor  v. 
Mather,  E«  V  Geo.  3.  JB.  R.  8  T.  R.  83.  h.  Buller  J.  said,  that 
it  had  never  been  determined  that  a  bill  or  note  was  not  negociahle 
after  it  became  due,  but  if  there  were  circumstances  of  fraud  in  trie 
transaction,  and  it  came  into  the  hands  of  plaintiff  by  endorsement 
after  it  became  due,  he  had  always  left  it  to  the  jury,  upon  the 
slightest  circumstance,  to  presume  that  the  endorsee  was  acquainted 
with  the  fraud.  See  also  Tinson  v.  F randy,  M.  T.  48  Geo.  3, 
B.  R.  I  Camp.  N.  P»  C.  19,  where  the  holder  of  a  note  had  given  a 
full  consideration  for  a  note  after  it  became  due,  but  was  not 
permitted  to  recover  in  an  action  against  the  maker,  the  maker 
having  proved  that  the  note  was  originally  made  without  conside- 
ration :  Lord  Ellenborough  C.  J,  observing,  "  that  after  a  bill  or 
note  is  due,  it  comes  disgraced  to  the  endorsee,  and  it  is  his  duty 
to  make  inquiries  concerning  it.  If  he  talked  it,  though  he  gives  a 
full  consideration  for  it,  he  takes  it  on  the  credit  of  the  endorser. 
and  subject  to  all  the  equities  with  which  it  may  be  encumbered.* 
But  if  the  endonter  could  have  maintained  an  action  on  the  bill, 
then  the  circumstance  of  the  endorsement,  after  the  bill  became 
due,  is  not  sufficient  to  let  in  the  defence  of  an  illegal  considered 
tion.  Chalmers  v.  Lanion,  1  Camp.  N.  P.  C.  383.  Lord  Ellen- 
borough  C.  J.  whose  opinion  was  afterwards  confirmed  by  court  of 
B.  R.  Whoever  takes  a  bill  after  its  dishonour,  takes  it  with 
all  the  infirmities  belonging  to  it,  Crossley  v.  Ham,  13  East}  49** 
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possible';  for,  by  that  means  another  debtor  is  added  to  the 
drawer,  who  becomes  a  new  security,  aud,  consequently, 
makes  the  bill  more  negotiable.  There  is  not  any  fixed 
time,  when  a  bill,  drawn  payable  within  a  certain  time  after 
sight,  shall  be  presented  to  the  drawee.  But  due  diligence 
must  be  used  (19),  and  care  taken,  that  the  bill  be  presented 
within  a  reasonable,  time. 

Acceptance. — When  the  drawee  accepts  a  bill  in  the  most 
Usual  and  formal  manner,  he  writes  on  the  bill  the  word 
*'  accepted,"  and  subscribes  his  name ;  or  he  writes  the  word 
"  accepted'*  only,  or  he  subscribes  his  name  only.  It  has 
been  frequently  lamented,  that  this,  which  is  the  regular 
mode,  has  not  been  adjudged  to  be  the -only  mode  of  accept- 
ing bills;  for  then  every  person  to  whom  the  bill  passed 
tvo'uld  see,  on  the  face  of  the  instrument,  whether  it  were 
accepted  or  not ;  but  it  has  long  been  decided  otherwise, 
viz.  that  an  acceptance,  or  a  promise  to  accept,  by  collateral 
writing-,  or  even  by  parol,  (except  for  the  purpose  of  charg- 
ing the  drawer  of  an  inland  bill  with  damages  and  costs, 
see  3  &  4  Ann.  c,  9.  s.  5.)  is  equally  binding  with  an  accep* 
tance  on  the  face  of  the  bill. 

Defendant  was  sued  as  acceptor  of  a  bill  of  exchange*, 
It  appeared  in  evidence  to  \>e  a  parol  acceptance  only; 
Lord  Hardwicke  C.  J.  ruled  it  to  be  sufficient,  that  beiag 
good  at  copimon  law,  and  the  stat  3  and  4  Ann.  c.  9.  (see 
sect.  5  &  8.)  which  requires  air  acceptance  to  be  in  writing, 
in  order  to  charge  the  drawer  with  damages  and  costs,  hav- 
ing a  proviso,  that  it  shall  not  extend  to  discharge  any 
Remedy  that  any  person  may  have  against  the  acceptor; 
(after  argument)  the  court  of  King's  Bench  agreed  in  opinion 
With  the  Chief  Justice. 

The  drawer  of  a  bill  of  exchange,  having  acquainted  the 

b  Lumley  y.  Palmer,  9  Star.  1000.  S.  C.  more  fully  reported  in  Ca.  Tesap. 

Hardw.  74. 

\ 

(19)  •«  The  ftnly  rule  which  can  be  applied  to  all  cases  of  bill* 
of  exchange  is,  that  due  diligence  must  be  used.  Due  diligence 
is  the  only  thine  to  be  considered,  whether  the  bill  be  foreign  of 
inland,  or  whether  it  be  payable  at  or  so  many  days  after  sight!  or 
in  any  other  manner."     Per  Buller  J.2H.  Bl.  $6<)« 

It  seems  that,  whether  due  diligence  has  been  used,  is  a  quefc 
tion  of  law,  but  dependent  upon  facts,  viz.  the  situation  of  the 
parties,  their  places  of  abode,  and  the  facility  of  communicating 
between  {hem.    See  Darbisbire  v.  Parker,  6  East's  R.  3v 
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defendant  by  letter  of  his  having  drawn  a  bill  on  hiihf,  and' 
requested  him  to  accept  it;  the  defendant  wrote  in  answer, 
that  the  bill  should  be  duly  honoured9and  placed  to  his  debit. 
Lord  Hardwicke  Ch.  held,  that  this  amounted  to  an  accept* 
ance  (20). 

So  where  A.,  resident  in  America*,  not  having  any  effects 
in  the  hands  of  the  defendants  (who  resided  in  London), 
drew  a  bill  on  them,  payable  at  a  certain  time  after  si§ht, 
which  bill,  A. ,  for  a  valuable  consideration,  endorsed  too., 
resident  in  America,  who  afterwards,  for  a  valuable  consi- 
deration, endorsed  it  to  the  plaintiffs,  resident  in  Loudon. 
The  plaintiffs,  on  receiving  the  bill,  presented  it  for  accept- 
ance, but  the  defendants  refused  to  accept  it.  Afterwards, 
and  before  the  bill  became  due,  the  defendants  wrote  a  let- 
ter to  A.  the  drawer,  stating  that  their  prospect  of  security 
being  much  improved,  they  should  accept  or  certainly  pay 
the  bijl;  notwithstanding  which,  when  the  "bill  was  pre-* 
sented  for  payment,  the  defendants  refused  to  pay  it.  This 
letter  was  not  received  by  the  drawer  in  America  until  after 
the  bill  became  due.  It  was  holden,  I.  that  the  terms  of 
the  letter  amounted  to  an  acceptance;  for  a  promise  to  ac- 
ceptzn  existing  bill  was  an  acceptance,  and  a  promise  to  pay 
it  was  also  an  acceptance,  and  consequently  a  promise  to  do 
the  one  or  the  other,  i.  e.  to  accept  or  certainly  pay,  could 
not  be  less  than  an  acceptance;  that  supposing  it  to  be  an 
acceptance,  the  time  when  ifewas  to  be  considered  as  made, 
namely,  whether  at  the  date  of  the  letter,  or  at  the  time 
when  it  reached  the  drawer  in  America,  was  immaterial,  in- 
asmuch as  an  acceptance  after  the  time  appointed  for  the 
payment  of  a  bill  was  good  (31) ;   9.  that  although  the  bill 

c  Powell  v.  Monnier,.  j  Atfc-  611.    •  4  Wynne  v.  Eaikft,  5  East's  R.  514. 

i— -~-  i      ■      '■ .         -  .  i      1 1      ..       ■         i      — — — » 

(20)  It  was  said  by  Lord  Ellenborough  C.  J.  in  Wynne  v. 
Kaikes,  5  East's  R.  520.  that  the  authority  of  this  case  bad  not 
Wn  (as  far  as  the  court  had  been  able  to  find]  ever  shaken. 

(21)  Although,  regularly,  a  bill  ought  to  be  accepted  before  the 
day  oil  which  the  money  is  to  he  paid,  yet  an  acceptance  after  that, 
day  will  bind  the  drawee ;  and  where,  upon  an  acceptance  so  given, 
it  was  stated  in  the  declaration,  that  the  drawee  promised  to  pay 
the  money  according  to  the  tenor  and  effect  of  the  bill*  the  court  re- 
fused to  arrest  the  judgment  on  account  of  these  words,  observing, 
that  the  effect  of  the  bill  was  the  payment  of  the  money,  and  not 
the  day. of  payment;  and  at  most  they  were  but  surplusage.  Jack* 
sen  v.  JPiggott,  Carth.  459*  Lord  Raym.  364.  and  Sal  k.  127.  See 
also  Mutford  y.  Walcot,  Lord  Rayrn.  574.  and  Salk.  129.  recog- 
nised bv  Ellenborough  C.  J,  in  Wynne  v.  Raikes,  5  East's  R.  5?U 
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was  not  taken  by  the  holders  upon  the  credit  of  the  before- 
mentioned  promise  to  the  drawer,  nor  was  the  same  known 
to  them  to  have  been  made  at  all  till  after  the  bill  was  due, 
yet  the  holders  might  avail  themselves  of  it  as  an  acceptance, 
for  the  same  circumstances  existed  in  the  case  of  Poweil  v. 
Monnier:  there  the  promise  being  long  subsequent  to  the 
time  when  the  plaintiffs  became  possessed  of  the  bill  by  en- 
dorsement, could  not  have  formed  any  part  of  their  original 
inducement  to  take  it ;  there,  the  promise  was  made  to  a 
drawer,  who  had  drawn  without  having  any  effects  in  the 
acceptor's  hands;  and  there  also  it  did  not  appear  that  the 
holders,  the  plaintiffs,  ever  knew  of  the  acceptance  prior  to 
the  time  when  the  bill  became  due.  Consequently,  on  the 
authority  of  Powell  v.  Monnier,  the  plaintiffs  in  this  case 
were  entitled  to  recover. 

A.  having  commissioned  B.  to  receive  certain  African  bills 
payable  to  A.9,  drew  a  bill  upon  B.for  the  amount,  payable 
to  his  own  order.  B.  assured  A.  by  letter,  that  his  bill 
should  meet  with  due  honour.  The  purport  of  this  letter 
having  been  communicated  to  the  plaintiffs,  who,  on  the 
credit  of  it,  advanced  money  on  the  bill  to  A.  who  endorsed 
it  to  them,  it  was  holden,  that  B.  was  liable  as  acceptor  in 
an  action  by  the  plaintiffs  as  endorsees,  although  after  the 
endorsement,  in  consequence  of  the  African  bills  having  been 
attached  in  the  hands  of  B,  (who  was  ignorant  of  bis  letter 
having  been  shewn  to  the  plaintiffs)  A.  wrote  to  B.  advising 
him  not  to  accept  the  bill  when  tendered;  which  advice 
would  have  been  a  discharge  of  B.'s  acceptance,  if  the  bill 
had  still  remained  in  the  hands  of  A.  (22).     And  Lord 

Ellenborough  C.  J.  said,   "  It  has  been  laid  down  in  so 

i 

e  Clarke  ▼.  Cock,  4  East's  R.  57. 


(22)  An  agreement  to  accept  may  amount  to  an  acceptance,  and 
it  may  be  couched  in  such  words  as  to  put  a  third  person  in  a  bet- 
ter condition  than  the  drawer.  If  one  man  to  give  credit  to  another, 
makes  an  absolute  promise  to  accept  his  bill,  the  drawer  or  any1 
other  person  may  shew  such  promise  upon  the  exchange  to  get 
credit ;  and  a  third  person  woo  should  advance  his  money  opon 
it;  would  have  nothing  to  do  with  the  equitable  circumstances 
which  might  subsist  between  the  drawer  and  the  acceptor.  Per 
Lord  Mansfield  delivering  the  opinion  of  the  court  in  Mason  v. 
Hunt,  B.  R.  M.  20  6.  3.  Dong.  299.  See  also  Pierson  v.  Duo- 
lop  and  another,  Cowp.  57 ll  and  Le  Blanc  J.  in  Johnson  v.  Coa- 
lings, 1  East's  R.  105.  and  Lord  Ellenborough  C.  J.  in  Clarke  n 
Cock,  4  East's  R.  70. 
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many  c&se*,  that  a  promise,  that  a  bill  when  due  shall  meet- 
due  honour*  amounts  to  an  acceptance,  and  that  without 
sending  it  for  a  formal  acceptance  in  writing,  that  it  would 
be  wasting  words  to  refer  to  the  books  on  this  subject ;  then 
here  was  an  undertaking  by  the  defendant  in  writing,  by  a 
collateral  paper,  to  accept  the  bills,  which  induced  a  credit, 
without  which  the  plaintiffs  would  not  have  given  value  for 
them.  The*  defendant  has  thereby  enabled  another,  with 
trpth,  to  assert,  (and  furnished  him  with  the  means  of  prov- 
ing that  assertion  by  the  production  of  the  defendant's  let* 
ter,)  that  he  had  undertaken  to  accept  the  bills,  which,  in 
ordinary  mercantile  understanding,  amounts  to  aft  accept- 
ance, and  by  that,  credit  was  attached  to  the  bills.  This 
acceptance,  being  by  writing,  comes  within  all  the  cases 
,  cited.  It  would  be  good  according  to  some,  even  by  parol, 
but  that  an  acceptance  is  good  by  collateral  writing,  is  clear 
from  Pillans  v.  Van  Mieropf,  and  other  cases.'9 

'  A  bill  was  drawn  as  follows*:  "To  Mr.  Withy;  Sir, 
please  to  pay  to  Mr.  Scot  or  order  30/.  Thomas  Newton/* 
Scot  endorsed  to  the  plaintiff,  who  presented  the  bill  to  the 
drawee  (the  defendant)  for  acceptance,  and  the  defendant 
underwrote  thus,  "  Mr.  Jackson,  please  to  pay  this  note; 
and  charge  it  to  Mr.  Newton's  account,  R.  Withy." — It 
was  insisted,  that  this  was  not  an  acceptance,  for  the  de- 
fendant did  not  mean  to  become  the  principal  debtor.  It 
was  only  a  direction  to  Jackson  to  pay  30/.  out  of  a  parti- 
cular fund,  and  if  there  was  not  any  such  fund,  the  money' 
was  not  to  be  paid.  But  per  Cur.  the  underwriting  is  a  di- 
rection to  Jackson  to  pay  the  sum,  and  it  signifies  not  to 
what  account  it  is  to  be  placed  when  paid ;  that  is  a  trans- 
action between  them  two  only,  and  this  is  clearly  a  suffi- 
cient acceptance. 

In  like  manner  it  has  been  holden,  that  a  letter,  written 
after  the  bill  was  drawn*,  stating,  that  the  holder  might  rest 
satisfied  of  payment,  amounted  to  an  acceptance. 

It  will  be  proper  to  remark  here,  that,  in  all  the  preceding 
cases,  the  bills  were  in  existence  at  the  time  when  the  pro- 
mises to  accept  were  given.  This  circumstance  ought 
always  to  be  attended  to,  for  a  promise  to  accept  a  bill,  to  be 
drawn  at  a  future  time,  has  been  holden  not  to  amount  to 
an  acceptance. 

Endorsees  against  the  acceptor  of  an  inland  bill  of  ex-t 

»  »  # 

f  3  Burr.  1663.  H  Wilkinson  r.  Lutwidge,  Sir.  64*/ 

C  Moor  f.  Withy,  Pull.  N.  P.  170.  Raymond  £.  J.  London  Sittingi. 
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sea  bills  of  exchange: 

change1.'    A.  having  furnished  goods  to  the  defendant  to 
the  amount  of  the  bill  hi  question,  applied  to  him  for  pay- 
ment, when  the  defendant  said,  that  if  he  would  draw  on 
him  a  bill  at  two  months  for  the  amount,  he  should  then 
have  money,  and  would  pay  it.    A .  afterwards  drew  tbe  bill 
in  question  at  two  months,  payable  to  his  own  order ;  but 
it  was  not  presented  to  the  defendant  for  acceptance,  nor 
did  he  ever,  in  fact,  accept  it  otherwise  thart  as  is  before 
stated.    A.  tbe  payee,  having  endorsed  the  bill,  passed  it 
to  plaintiffs  in  discharge  of  an  old  debt;  but  there  was  not 
any  communication  at  the  time  between  tbe  plaintiff  and 
defendant   A.  becoming  a  bankrupt  before  the  bill  became 
due,  defendant  refused  payment.   Le  Blanc  J.  at  Worcester 
assizes,  being  of  opinion,  that  the  promise  of  the  defendant 
did  not  amount  to  an  acceptance,  nonsuited  tbe  plaintiffs, 
On  a  motion  to  set  aside  the  nonsuit,  (after  argument  ia 
support  of  the  rule,  the  counsel  on  the  other  side  having 
been  stopped  by  the  court,)  Lord  Kenyan  C.  J.  said,  this 
was  a  promise  to  accept  a  non-existing  bill,  and  that  he  did 
Dot  know  by  what  law  he  could  say  that  such  a  promise  was 
binding  as  an  acceptance.  Grose  J.  said,  that  by  the  general 
rule  a  chose  in  action  was  not  assignable,  except  by  the  cus- 
tom of  merchants;  that  the  assignment  of  a  chose  inaction 
by  a  bill  of  exchange  was  founded  on  that  law,  and  could 
not  be  carried  further  than  that  would  warrant  it,  and  that 
there  had  not  .been  cited  any  authority  to  shew  that  by  the 
law  merchant  a  mere  promise  to  accept  a  bill  to  be  drawn 
in  future,  amounted   to  an  actual  acceptance  of  the  bill 
when  drawn.    Per  Cur.  rule  discharged. 

Upon  a  request  to  A.  to  accept  a  billk,  and  draw  upon  B. 
far  the  sum,  the  mere  act  of  drawing  on  B.  does  not  amount 
to  an  acceptance. 

A  bill  of  exchange,  drawn  on  the  defendant,  was  left  with 
ljiip  for  acceptance  by  tbe  plaintiff's  clerk1;  the  next  day 
he  called  for  the  bill,  when  the  defendant  returned  it,  say> 
ing,  "  There  is  your  bill,  it  is  all  right."  Lord  Kenyon  C.  J. 
ruled  that  these  words  could  not  by  any  implication  amount 
to  an  acceptance  ;  that  they  did  not  convey  any  evidence  of 
the  defendant's  intention  to  bind  himself  to  the  payment  of 
the  bill  at  all  events,  which  was  necessary  for  the  purpose 
of  charging  him  as  an  acceptor. 

TjVljeii  a  bill  has  been  accepted  by  the  drawee,  if  another 

i  Johnson  and  another,  ▼.  Colling!,  \        another,  B.  R.  T.  26  G.  3-  1  T>  &< 

East's  R.  98.  969. 

k  Smith  and  another  v.  Rosen-  and    \  Powell  t.  Jonet,!  E*p.  N.P-C  )?• 
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person  accepts  it  also  for  the  purpose  of  guaranteeing  the 
first  acceptor,  the  second  acceptance  is  merely  a  collateral 
undertaking,  and  must  be  declared  on  as  such ;  for  there  is 
not  any*  custom  of  merchants  authorizing  a  series  of  ac- 
ceptors*. % 

Qualified  Acceptance. — A  qualified  acceptance,  in,  when 
the  drawee  undertakes  to  pay  the  bill  in  any  other  manner 
than  according  to  the  tenor  and  effect  thereof.  This  spe- 
cies of  acceptance,  if  qualified  with  a  condition,  is  called  a 
conditional  acceptance.  The  holder  of  the  bill  may  consi- 
der a  qualified  acceptance  as  a  nullity,  and  protest  the  bill 
for  non-acceptance,  after  which -he  is  precluded  from  insist- 
ing upon  it  as  an  acceptance"  (23) ;  but  if  the  holder  acqui- 
esces in  it,  then  such  an  acceptance  becomes  absolute  only 
on  the  performance  of  the  condition  (24),  which  must  be 
averred  ifi  the  declaration. 

If  a  bill  be  accepted,  payable  at  A.'s  who  is  the  acceptor's 
hanker0,  the  party  taking  such  special  acceptance,  (which  he 
is  not  bound  to  do)  thereby  impliedly  agrees  to  present  it  for 
payment  within  the  usual  banking  hours,  at  the  place  where 
it  is  made  payable;  and  if  he  present  it  after  such  hours, 
without  effect,  it  is  no  evidence  of  the  dishonour  of  the 
till  so  as  to  charge  the  drawer.  But  eight  o'clock  in  the 
evening  will  not  be  considered  as  an  unseasonable  hour  for 
demanding  payment  at  the  house,  of  a  private  merchant  who 
has  accepted  a  bill'. 

The  following  cases  will  illustrate  the  nature  of  qualified 
acceptances. 

p  Jackson  r.  Hudson,  9  Camp.  N.  P.     o  Parker y.  (Jordan,  7  East,  385. 

C.  447.  p  Barclay  v.  Bailey,  2  Camp.  N.  P.  C* 

n  Sprout  r.  Mathewi,  l  T.  R.  189.  528. 

(23)  So  if  the  acceptor  of  a  bill  cancels  hi9  acceptance*,  and  the 
holder  causes  it  to  be  noted  for  non-acceptance,  he  thereby  pre- 
cludes himself  from  contending,  that  an  acceptance  of  a  hill  once 
made  cannot  be  retracted  in  point  of  law.  Whether  an  accept- 
ance once  made  can  be  cancelled  by  the  acceptor,  while  the  bill 
remains  in  his  hands,  has  not  been  solemnly  decided.  Lord  Kenyon 
C  J.  is  said  to  have  determined  at  nisi  priu*,  that  it  conld  not. 
See  6  East's  R.  200. 

(24)  If  an  agreement  to  accept. is  conditional,  and  a  third  per- 
son takes  the  bill,  knowing  of  the  conditions  anpexed  to  the  agree-* 
ment,  he  takes  it  subject  to  such  conditions.  Per  Lord  Mansfield 
C-  J.  delivering  the  opinion  of  the  court  in  Mason  r.  Hunt,  B.  R, 
M.  30  G.  3.  Doug.  299* 

• 

*  Bentinck  v,  jborricn,  61  Bait's  R.  1QQ. 
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Defendant  accepted  a  bill  of  exchange  to  pay  it  vhe* 
goods  consigned  to  him*,  and  for  which  the  bill  was  drawn, 
were  sold*  Plaintiff  counted  upon  the  custom  of  merchants. 
After  verdict  for  plaintiff,  it  was  moved  in  arrest  of  judg- 
ment, that  this  acceptance,  depending  on  the  contingency  of 
the  Bale  of  goods,  was  not  within  the  custom  of  merchants 
or  negotiable.  But  the  court  (after  consideration)  held  it 
good ;  for  though  the  plaintiff  might  have  refused  to  take 
such  an  acceptance,  yet  he  might  submit  to  take  it.  And  it 
would  affect  trade,  if  factors  were  not  allowed  to  use  this 
caution,  when  bills  are  drawn  before  they  have  an  opportu- 
nity to  dispose  of  the  goods. 

So  where  defendant  accepted  a  bill  of  exchange  upon  at* 
count  of  the  ship  Thetis9  when  in  cash  for  the  scud  vessel's 
cargo*,  and  plaintiff  averred,  that  at  the  day  when  the  bill 
became  payable,  the  defendant  was  in  cash  for  the  said  ship's 
cargo;  it  was  objected,  in  arrest  of  judgment,  that  the  de- 
fendant was  not  liable  by  this  conditional  acceptance ;  but 
the  court  overruled  the  objection. 

So  an  answer,  that  the  bill  would  not  be  accepted  till  a 
navy  bill  was  paid*,  was  holden  a  conditional  acceptance  to 
pay  when  the  navy  bill  should  be  discharged. 

Whether  an  acceptance  be  conditional  or  absolute,  is  a 
question  of  law*. 

Defendant  accepted  a  bill  of  exchange  to  pay  part  of  the 
sum  of  money  mentioned  in  the  bill\  this  was  holden  to  be 
valid,  although  it  was  contended,  that  such  partial  accept- 
ance was  not  within  the  custom  of  merchants. 

Liability  of  the  Acceptor.-~-The  acceptor,  by  reason  of  hi* 
acceptance,  which  is  primd  facie  evidence  of  his  having,  in 
his  hands,  effects  of  the  drawer  to  answer  the  amount  of  the 
bill,  is  considered  as  the  principal  debtor,  and  primarily  li- 
able to  all  the  parties  to  the  bill ;  and  an  express  agreemeut 
only  will  discharge  him.  The  acceptor  undertakes  to  pay. 
the  sum  specified  in  the  bill,  and  interest,  according  to  the 
legal  rate  of  interest  where  the  bill  becomes  due;  but  bis 
engagement  does  not  extend  any  further ;  consequently  the 
acceptor  of  a  foreign  bill  is  not  liable  for  re-exchange\  It 
never  was  doubted,  that  any  party  to  the  bill  (except  the 
drawer)  might  maintain  an  action  against  the  acceptor,  if 
the  bill  was  not  duly  honoured,    And  inParminterv.Sy* 

q  Smith  ▼.  Abbott,  Star.  1 153.  u  Wegentoffe  r.  Keeoc,  Str.  914. 

r  Julian  v  Shobrooke,  3  Wis.  9*  *  Wookcy  v.  Crawfiprd,  9  Camf.  N. 
•  Pieraon  v.  Daulop,  Cowp.  57 1.  J\  C.  445. 

t  Sprout  v.  Mathews,  \  T.  R.  1*9. 
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roons,  D.  P.  29  February,  1748/  it  waB  solemnly  determined, 
that  the  drawer  of  a  bill  of  exchange  (accepted  generally  by 
the  drawee,  having  effects  of  the  drawer  in  his  hands,  and 
protested  by  the  payee  for  non-payment,  and  afterwards 
paid  by  the  drawer)  might  maintain,  in  his  own  name, 
and  without  an  assignment  from  the  payee,  a  special  ac- 
tion on  the  case  against  the  acceptor,  <and  recover  the  money 
so  paid* 

If  the  holder  of  a  bill  of  exchange  bring  separate  actions 
against  the  acceptor*,  drawer,  and  endorsers,  at  the  same 
time,  the  court  will  stay  the  proceedings  in  any  stage  of 
the  action  against  the  drawer,  or  any  of  the  endorsers,  upon 

{jayment  of  the  amount  of  the  bill  and  costs  otf  that  particu- 
ar  action;  but  will  not  stay  proceedings  in  the  action 
against  the  acceptor,  except  on  the  terms  of  his  paying 
the  costs  in  all  the  actions,  because  he  is  the  original  de- 
faulter and  the  occasion  of  all  those  costs. 

The  holder  of  a  bill  of  exchange*,  having  been  informed 
that  the  acceptor  had  not  received  any  consideration  for  it, 
and  that  he  had  accepted  the  bill  merely  to  accommodate 
the  drawer,  for.  several  years  after  it  became  due,  received 
interest  upon  the  bill  from  the  drawer,  and  neglected  to  call 
updh  the  acceptor  for  payment.  At  length  be  brought  an 
action  against  the  acceptor,  and  it  was  holden,  that  it  would 
well  lie ;  and  Buller  J.  said,  that  nothing  but  an  express 
agreement  would  discharge  an  acceptor  ;  and  the  plaintiff's 
conduct  in  this  case  only  meant,  that  he  would  try  to  re* 
cover  the  amount  of  the  bill  from  the  drawer,  who  was  the 
true  debtor,  if  he  could. 

The  holder  of  the  bill  may  discbarge  the  acceptor  by 
parol*. 

Non-acceptance  and  Notice  thereof. — If  a  bill  is  presented, 
and  an  acceptance  refused,  or  qualified  acceptance  only 
offered,  or  any  other  default  made,  due  diligence  must  be 
used  in  giving  notice  thereof  to  the  drawer,  if  the  holder 
means  to  resort  to  him  for  payment ;  and  this  rule  ought  to 
be  observed,  although  the  bill  presented  for  acceptance  be  a 
bill  payable  at  a  certain  time  after  date;  for  although  it  be 
not  necessary  to  present  a  bill  of  this  description  for  accept- 
ance at  all,  yet  if  it  be  presented  and  dishonoured,  notice 

j  Parminter  v.  Symons,  4  Bro.  P.  C.  4  T.  R.  691.  Confirmed  in  Anonym. 

604.  affirming  judgment  of  the  court  H.  40  G.  3.  B.  R. 

'of  King's  Bench,  which  is  reported  a  Dingwall  v.  Dunster,  Doug.  247. 

in  1  Wilt.  i8y.  b  Whatley  T.Tucker,  1  Camp.  N.  t\  C. 

x  Smith  r.W«odceokj  Same  t.  Dadley,  35. 
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becomes  requisite  in  tbe  same  manner  as  upon  non-jwy* 
tnent ;  and  it  is  not  sufficient  to  give  notice  of  the  non- 
acceptance  at  the  same  time  with  the  notice  of  non-pay- 
ment'. 

The  notice  of  the  dishonour,  which  may  be  by  letter4, 
must  be  given  within  a  reasonable  time*.  What  is  reason- 
able time  appears  to  be  a  question  of  law  dependenton  facts, 
viz.  the  situation  of  the  parties,  the  place  of  their  abode, 
and  tbe  facility  of  communication  between  them. 

Where  the  parties  reside  in  London,  each  party  has  t 
day  to  give  notice'. 

In  Muilman  v.  D'Eguino,  2  H.  Bl.  565.  which  was  the 
case  of  a  foreign  bill  drawn  payable  in  tbe  East  Indies,  a 
certain  time  after  sight;  the  court  determined,  that  it  was 
not  necessary  to  send  notice  of  the  dishonour  by  an  acciden- 
tal foreign  ship,  which  sailed  thence,  not  direct  for  England; 
but  that  it  was  sufficient  to  have  sent  notice  by  the  first  re- 
gular English  ship  which  sailed  for  England,  considering 
the  latter  in  the  nature  of  the  regular  post  between  the  two 
countries. 

Notice  to  Drawer. — The  rule  which  requires  notice  to  be 
given  within  a  reasonable  time  by  the  holder  (25)  of  a  bill  of 
exchange  to  the  drawer^  of  the  drawee's  refusal  to  accept,  is 
calculated  for  the  benefit  of  the  drawer,  in  order  that  he 
may,  upon  receiving  such  notice,  withdraw  his  effects  out  of 
the  hands  of  the  drawee.    Ou  this  rule,  however,  an  excep- 

c  Rotcow  v.  Hardy,  3  Camp.  N.  P.  C  e  Darbtshire  v.  Parker,  6  Eaii'i  R.  *• 

458.  f  Smith  v.  Mvllett,  2  Camp.  N.  P.  C. 

d  Adm.  per  ENenborough  C.J.  5  Eap.  908.  See  also  Jamesou  v.  Swinton,  t 

N.  P.  C.  157.  •  Camp.  N.  P.  C.  373. 


(25)  In  Shaw  v.  CrotVsittings  after  T.  1798,  Chitty  on  Bill*, 
98.  Kenyon  C.  J.  said,  that  it  did  not  make  any  difference  who 
gave  notice  to  the  drmwer  of  the  dishonour  of  tbe  bill;  and  there 
ruled  a  notice  from  the  acceptor  sufficient,  observing,  that  the  only 
end  of  tbe  notice  was,  that  tbe  drawer  might  have  recourse  to  the 
acceptor.  See  also  Jameson  v.  Swinton,  2  Camp.  N.  P.  C.  373. 
where  Lawrence  J.  ruled,  that  the  drawer,  who  had  received  due 
notice  of  dishonour  from  the  first  indorsee,  was  liable  to  the  second 
indorsee,  who  had  merely  given  notice  to  his  indorser.  But  see 
ex  parte  Barclay,  7  Ves.  jun.  598;  contra,  per  Eldon  Ch.-Jt 
may  be  observed,  that  in  the  case  of  ex  parte  Barclay,  the  attention 
of  the  court  was  not  directed  to  Lord  Kenyon's  opinion  in  Shaw 
v.  Croft. 
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•  •  *  • 

lion  has  been  engrafted*,  viz.  that  it  is  not  necessary  to  give 
such  notice  to  the  drawer,  where  the  drawer  has  not  any 
effects  in  the  hands  of  the  drawee  at  the  time  when  the  bill  if 
drawn  (26) ;  because,  in  this  case,  the  drawer  cannot  sustain 
any  injury  from  the  want  of  such  notice  (27) ;  but  if  the 
drawer  has  effects  in  the  hands  of  the  diawee,  at  the  time  of 
the  bill  drawn*,  though  it  does  not  appear  to  what  amount, 
and  though  such  effects  are  withdrawn  before  the  bill  can 
be  presented,  the  circumstance  of  there  not  being  effects  iu 
the  hands  of  the  drawee,  at  the  time  when  the  bill  is  pre* 
sented  for  acceptance  and  refused,  will  not  supersede  the  ne- 
cessity of  notice;  for  it  would  be  very  dangerous  and  incon- 

%  Walwyn  v.  St.  Quit) tin,  1  Bo*.  &  h  Orr  r.  Maginnis,  7  East,  350. 
Pal.  659.  Rogers  v.  Stephens,  2  T.  B  lac  khan  v.  Doren,  2  Camp.  N.  P. 
R.  713.  C  503. 


'  (26)  "  It  18  not  necessary  to  say,  whether  the  rule  which  dis- 
penses with  notice  in  cases  where  the  drawer  has  no  effects  in  the 
Vnds  of  the  drawee,  was  wisely  adopted  or  not.  That  rule  cer- 
tainly proceeds  upon  the  ground  of  fraud  in  the  drawer:  and  thft 
courts  have  said,  that,  where  the  drawer  has  been  guilty  of  fraud, 
he  shall  not  claim  the  protection  of  those  rules,  which  were  intro- 
duced for  the  benefit  of  drawers  acting  bond  fide.  '  When  a  person 
draws  a  bill  upon  another,  who  has  no  effects  in  his  hands,  he  is  not 
entitled  to  notice  of  its  being  dishonoured,  since  he  must  know 
without  such  notice,  that  funds  have  not  been  provided  to  answer 
it"    Per  Chambre  J.  iu  Clegg  v.  Cotton,  3  Bos.  &  Pul.  239. 

(27)  In  Walwyn  v.  St.  Quintin,  1  Bos.  &  Pul.  65%.  Eyre  C.  J. 
said,  it  might  be  a  proper  caution  to  bill-holders  not  to  rely  on  it 
as  a  general  rule,  that  if  the  drawer  had  not  any  effects  in  the  hands 
of  the  acceptor,  notice  was  not  necessary.  The  cases  of  acceptances 
on  the  faith  of  consignments  from  the  drawer  not  come  to  hand,  and 
the  case  of  acceptances  on  the  ground  of  fair  mercantile  agreements, 
might  be  stated  as  exceptions,  and  there  might  possibly  be  many- 
others.  See  also  Clegg  v.  Cotton,  3  Bos.  &  Pul.  239.  where* A., 
the  agent  in  America  of  B.  in  England,  drew  a  bill  upon  B.  and 
endorsed  it  to  C,  also  residing  in  An#erica,  who  endorsed  it  over. 
^Before  the  bill*  became  due,  A.  having  reason  to  believe  that  B. 
would  fail,  lodged  property  belonging  to  B.  in  the  hands  of  C.  to 
answer  the  bill  in  case  it  should  be  returned,  C.  undertaking  to  re- 
store the  same,  whenever  it  should  appear  that  he  was  exonerated 
from  the.  bill.  Acceptance  and  payment  of  the  bill  were  refused, 
but  no  notice  was  given  to  A. ;  held,  that  A.  was  discharged ; 
Heath  J.  observing,  that  no  doubt  the  rule  dispensing  with  notice 
proceeded  on  the  ground  of  a  supposed  frtmd ;  but  that  ground  was 
,not  applicable  to  a  case  where  an  agent  drew  upon  his  principal, 
unless  under  very  particular  circumstances. 
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venient,  merely  oh  account  of  the  shifting  of  a  balance  to 
hold  notice  not  to  be  necessary;  it  would  be  introducing  a 
number  of  collateral  issues,  in  every  case  upon  a  bill  of  ex- 
change to  examine  how  the  account  stood  between  the 
.drawer  and  drawee,  from  the  time  the  bill  was  drawn,  down 
to  the  time  it  was  dishonoured. 

The  insolvency  of  the  acceptor1,  although  within  the 
knowledge  of  the  drawer,  will  not  supersede  the  necessity 
of  notice  to  the  drawer  of  the  dishonour  of  the  bill. 

-  It  is  observable,  that,  although  the  holder  may  have  lost 
his  remedy  against  the  drawer,  by  laches,  in  not  giving  no* 
tice,  yet  a  subsequent  promise  to  the  holder,  by  the  drawer, 
that  he  will  see  the  bill  paid,  will  enable  the  holder  to  main- 
tain an  action  on  the  bill*. 

Notice  to  Endorser.— If  the  holder  of  a  bill  of  exchange 
looks  to  the  endorser  for  payment,  it  is  incumbent  on  biro 
to  give  notice  of  the  dishonour  of  the  bill  within  a  reason- 
able time,  otherwise  the  endorser  will  not  be  liable. 

In  Blesard  v.  Hirst  and  another,  5  Bur.  €670.  it  was  bolden, 
that  the  endorsee  of  an  inland  bill  of  exchange,  who  bad 
neglected  to  give  notice  to  his  endorser  of  the  drawee's  re- 
fusal to  accept  until  a  month  had  elapsed,  in  the  course  of 
which  the  drawer  became  a  bankrupt,  could  not  recover 
against  such  endorser  {98). 

The  holder  of  a  bill  before  it  was  due  having  tendered  it 
for  acceptance,  which  was  refused,  kept  it  till  due,  without 
giving  notice  of  non-acceptance,  when  it  was  tendered  for 
payment  and  refused,  and  then  immediately  returned  it  w 
the  second  endorser,  who  not  knowing  of  the  laches  took  up 
the  bill;  it  was  holden,  that  his  ignorance  of  the  laches  of 
the  former  holder  did  not  entitle  him  to  recover  against  the 
first  endorser  who  set  up  such  defence1. 

With  respect  to  the  drawer,  it  has  been  observed,  that 
want  of  effects  in  the  hands  of  the  drawee,  at  the  time  of 
bill  drawn,  will  supersede  the  necessity  of  notice ;  but  with 
respect  to  the  endorser,  as  he  has  not  any  concern  with  the 

9 

i  Eadfcile  r.  Sowwbr,  n  Bart,  114.         I  Rotcow  v.  Hardy,  is  East,  434. 
k  Hopea  y.  AMar,  6  East's  R,  l6  n. 
See  also  poet,  p.  3o5. 


(48)  Lord  Mansfield  C.  J.  said,  in  this  case,  5  Bom  2672,  that 
there  was  not  any  difference  in  this  respect  between  an  inland  and 
a  foreign  bill* 


BILLS  OF  EXCHANGE.   .  30* 

account*  between  the  drawer  and  drawee,  notice  of  non-ao 
ceptance  must  be  given  to  him  by  the  holier  of  the  bill  (99), 
although  the  drawer  baa  not  any  effects  in  the  hands  of  the 
drawee*  (SO). 

A  subsequent  promise  by  the  endorser,  is  a  waver  of  the 
objection  for  want  of  notice11,  and  it  is  immaterial  whether 
such  promise  be  made  to  the  plaintiff,  or  to  a  third  person* 
who  held  the  bill  at  the  time ;  but  a  subsequent  proposal  by 
the  endorser  to  pay  the  bill  by  instalments,  made  without 
knowledge  of  all  circumstances  relative  to  the  bill  having 
been  dishonoured,  has  been  holden  not  to  be  a  waver  of  the 
objection  for  want  of  notice'. 

It  is. observable,  however,  that  the  rule  requiring  notice 
to  be  given  even  to  the  endorser,  is  applicable  only  to  fair 

m  Goodall  v.  Dolley,  l  T.  R.  712.        nized  in  Jones  v.  Morgan,  2  Camp. 

WilkM  v.  Jacks,  Peake'g  N.  P.  C.        N.P.  C.  475. 

209.  S.  P.  Per  Kenyon  C.  J.  6  Potter  v.  Rayworth,  13  East,  417. 

A  Peake's  N.  P.  C.  909.    Lvndfe  v.  p  Goofellv.  Ilolley,  1T.&.719.  jfe 

Robertson,  7  Eaat,  931.  S.  P.  recog-        Bert  v.  Atkinson,  9  H.  BL  336. 


(29)  In  Tindal  v.  Brown,  1  T.  ft.  lf>7*  an  action  was  brought 
by  endorsee  against  endorser  of  a  promissory  note.  The  defendant 
Jbad,  within  a  reasonable  time  after  default  of  payment  of  the  note, 
received  notice  thereof  from  the  maker;  but  the  plaintiff,  the 
holder,  bad  not  given  the  defendant  notice  until  two  days  after  the 
bill  became  due.  vOn  this  ground  the  court  held,  that  the  plaintiff 
could  not  recover,  and  that  due  notice  ought  to  be  given  by  the 
bolder  himself  to  the  endorser  within  a  reasonable  time  after  default 
of  payment ;  Buller  J.  observing,  "  that  the  purpose  of  giving  notice 
to  tfce  endorser,  is  not  merely  that  the  endorser  should  know  that 
the  note  is  not  paid,  for  he  is  chargeable  only  in  a  secondary  degree; 
but  to  render  him  liable,  you  must  shew  that  the  holder  looked  to 
him  foe  payment,  and  gave  him  notice  that  he  did  so.  The  notice 
by  another  person  to  the  endorser  f  can  never  be  sufficient;  but  it 
must  proceed  from  the  holder  himself."  The  preceding  case  of 
Tiodal  v.  Brown  was  cited  by  Eld  on  Ch.  in  ex  parte  Barclay, 
7Ves.  jun.  596.  and  the  same  rule  was  applied  by  him  to  the  case 
of  the  drawer,  thereby  over-ruling  the  opinion  of  Lord  Kenyon  C, 
J.  in  Shaw  v.  Croft,  Cbitty,  08.  aud  ante  p.  302.  n.  which  case,  how- 
ever, was  not  noticed  either  in  the  argument  or  by  the  court  hrejc 
parte  Barclay. 

(SO)  The  exce|>tioa  to  the  general  rule  dispensing  with  notice 
where  there  are  not  effects  in  the  hands  of  the  drawee,  is  confined 
to  actions  brought  against  the  drawer,  and  the  endorser  is  in  all 
cases  intitled  to  notice.  Per  Lord  kenyon  C.  d.  in  Wilkes  v. 
Jacks,  Peake's  N.  P.  C.  202. 
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transactions  where  the  bill  has  been  given  for  value  in  the 
ordinary  course  of  trade  (31). 

In  addition  to  notice,  it  was  formerly  holden,  that  an  en- 
dorsee could  not  sue  bis  eudorser  until  he  had  demanded 
payment  of  the  drawer,  on  the  ground,  that  the  endorser  was 
only  a  warranter  for  the  payment  of  the  drawer;  but  this 
doctrine  has  been  overruled,  and  it  is  now  settled,  as  well  in 
the  case  of  a  foreign  as  in  that  of  an  inland  bill,  that  such  a 
demand  is  not  necessary,  as  appears  from  the  following 
c^ses. 

Case  on  a  foreign  bill  of  exchange  by  an  endorsee  against 
the  endorser*.  On  general  demurrer,  it  was  objected  that 
plaintiff  had  not  shewn  a  demand  on  the  drawer,  in  whose 
default  only  the  endorser  warrants.  A  fter  two  arguments, 
the  court  was  of  opinion,  that  the  declaration  was  good 
enough;  that  to  require  a  demand  upon  the  drawer,  would 
be  laying  such  a  clog  on  these  bills  as  would  deter  all  per- 
sons from  taking  them;  that  as  to  the  notion  which  had  pre- 
vailed, that  the  endorser  warrants  only  in  default  of  thedrawer, 
there  was  not  any  colour  for  it ;  for  every  endorser  was  inthe 
nature  of  a  new  drawer,  and  at  nisiprius  the  endorsee  was 
never  put  to.prove  the  hand  of  the  first  drawer. 

The  same  point  was  ruled  in  the  case  of  an  inland  bill  of 
exchange,  in  Heylin  v.  Adamson,  B.  R.  M.  32  Geo.  3. 2  Burr. 
869 134). 

q  Bromley  v.  Fruier,  Str.  441. 


(31)  In  an  action  against  the  payee  of  a  note,  it  appeared,  that 
the  note  was  not  presented  for  payment  till  the  day  after  it  became 
due,  and  that  no  notice  was  given  till  five  days  after  such  present- 
ment; but  it  also  appearing,  that  the  defendant  gave  no  value  for 
the  note,  that  he  lent  his  name  merely  to  give  it  credit,  Imdihat  he 
knew  at  the  time  that  the  maker  was  insolvent,  it  was  holden,  that 
the  plaintiff  was  entitled  to  recover.  De  Bert  v.  Atkinsou,  2  H. 
Bl.  336.  So  in  SissOn  v.  Thorn  Vinson,  London  sittings,  17th 
December,  1805,  MSS.  Lord  Ellenborough  C.J.  ruled,  on  the 
authority  of  the  preceding  case,  that  where  the  endorser  has  not 
given  any  consideration  for  a  bill,  and  knows  at  the  time  that  the 
drawer  has  not  any  effects  in  the  hands  of  the  drawee,  he  (the  en- 
dorser) is  not  entitled  to  notice  of  the  non-payment  as  a  bond  fidt 
holder  for  a  valuable  consideration  would  be.  But  see  Smith  r. 
Becket,  13  East,  187.  and  Brown  v.  Maffey,  B.  R.  62  G.  3. 

(32)  There  is  a  dictum  of  Lord  Hardwicke  Ch.  to  the  larUe 
effect  in  Lake  v.  Hayes,  H.  1736  1  Atk.  281 .  assigning  the  san* 
reason,  via.  that  every  endorser  i>  as  a  new  drawer. 
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foreign  bills  of  exchange  ought  to  be  presented  to  the 
drawee,  by  a  notary  public  (to  whom  creait  is  given,  be- 
cause he  is  a  public  officer)  and  acceptance  demanded'.  If 
the  drawee  refuses  to  accept  the  bill1,  then  the  notary  ought 
to  draw  a  protest  .for  rion-icceptance(33). 

Protest — A  protest  on  an  inland  bill  of  exchange  was  not 
necessary  until  the  latter  end  of  King  William's  reign.  The 
frequent  delays  of  payment  of  such  bills  having  been  found 
to  be  very  inconvenient  in  the  course  of  trade  and  commerce, 
it  was  enacted  by  stat.  0  &  10  W.  3.  c.  17.  that "  where  bills 
of  exchange  (of  5/.  or  upwards,  payable  at  a  certain  time 
after  date1,  and  expressed  to  be  for  value  received,)  are 
drawn  in,  or  dated  at,  any  place  in  England,  Wales,  or 
u  Berwick-  upoh-Tweed,  upon  any  persons  of  or  in  any  other 
**  place,  in  such  cases,  after  presentation  and  acceptance,  by 
"  underwriting  the  bills  under  the  parties'  hands,  and  after 
€<  trie  expiratiott  of  three  days"  after  the  time  when  the 
same  shall  be  due,  on  refusal  or  neghect  of  payment  thereof 
the  party,  to  whom  the  said  bill  is  made  payable,  his  agent, 


M 
« 


r  Per  Boiler  J.  in  Leftlcy  v.  Millf,  t  This  act  does  not  extend  to  bills  pay- 

4  T.  R  ]75.  able  after  sight.     Leftiey  v.  Mills. 

i  Per  Holt  C.  J.  6  Modi  89.  Bailer  v.  4  T.  R.  170.      y 

Cripps.               '  a  See  4  T.  R.  IfO. 


(33)  Id  Cromwell  and  another  v.  Hynson,  2  Esp.  N.  P.  C.  5 J 1. 
Kenyon  C  J.  ruled,  that  when  notice  of  non-acceptance  was  given 
to  the  endorser  of  a  foreign  bill,  it  was  not  necessary  that  such  notice 
should  be  accompanied  with  a  copy  of  the  protest  for  non-accep- 
tance. The  case  of  Goostrey  v.  Mead,  Gilb>  Evid.  Ed.  1761.  p. 
79-  and  Bull.  N.  P.  271.  seems  to  be  at  variance  with  this  decision 
•f  Kenyon  C  J*  A.  drew  a  bill  of  exchange  in  the  West  Indies 
on  T.  in  London,  at  60  days  sight,  payable  to  W»  or  order;  W, 
endorsed  to  G.,  who  presented  the  bill  to  T.,  who  refusing,  G. 
noted  it  for  non-acceptance,  and  at  the  end  of  sixty  days  protested  it 
for  non-payment,  and  then  wrote  a  letter  to  A.,  and  also  to  hit 
agent  in  the  West  Indies,  acquainting  them  that  the  bill  was  not 
accepted.  In  an  action  brought  against  A.  by  G.,  on  this  case  he 
was  non-suited,  "  for,  by  not  sending  the  protest  for  non-acceptance, 
he  made  himself  liable,"  The  only-  way  in  which  this  case  can  be 
reconciled  with  Lord  Kenyon's  decision  is,  by  considering  the  ex- 
pressions used  in  the  latter  case,  "not  sending  the  protest," as 
meaning  nothing  more  than  "  not  giving  notice  of  the  non-accep- 
tance." "  The  requiring  a  protest  for  non-acceptance  is,'  not 
because  a  protest  amounts  to  a  demand,  for  it.  is  only  giving  notice 
to  the  drawer  to  get  his  effects  out  of  the  hands  of  the  drawee/' 
Per  Cur.  in  Bromley  v,  Frazier,  Sir.  442. 

*"  '       x  2 
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"  &c.  may  cause  the  same  to  be  protested  by  a  notary  pob- 
"  lie,  and  in  default  of  such  notary,  by  any  other  substantial 
"  person  of  the  place/  in  the  presence  of  two  witnesses;  the 
protest  to  be  written  under  a  copy  of  the  bill  in  the  fol- 
lowing form :" 

Know  all  men,  that  J,  A*  B.  on  the  day  of 

at  the  usual  place  of  abode  of  the  said  have  demands 

payment  of  the  bill,  of  which  the  above  is  the  copy,  which  the 
said  did  not  pay ;  wherefore,  I,  the  said 

do  hereby  protest  the  said  bill;  dated  this  day  of 

BV  8.  &  "  the  protest  is  to  be  sent  within  fourteen  days 
"  after  the  making  thereof,  or  due  notice  given  thereof  to 
"  the  party  from  whom  the  bills  were  received,  who  is  (upon 
*'  producing  such  protest)  to  repay  the  bills  with  all  mter- 
"  est*  and  charges  from  the  day  such  bills  were  protested 
"  (34),  sixpence  only  to  be  paid  for  the  protest7.  In*  default 
"  or  neglect  of  such  protest  or  due  notice,  the  person  so  fell* 
"  ing  or  neglecting  shall  be  liable  to  all  costs,  damages,  and 
"  interest"  (35). 

There  not  having  been  in  the  statute  of  W.  3.  any  provi- 
sion for  protesting  inland  bills,  in  the  case  of  refusal  by  the 
drawee  to  accept  them,  by -writing  under  his  band,  the  in* 
tention  of  that  statute  was  entirely  evaded,  by  the  refusal  of 
merchants  and  other  persons  to  accept  such  bills  by  under- 
writing them ;  as  a  remedy  for  this  defect,  by  fetat.  3  and  4 
Ann.  c.  9.  s.  4.  it  is  enacted  (36),  that  "  upon  presenting 
"  such*  bills  drawn  for  the  payment  of  Ave  pounds  or  up- 
"  wards,  in  case  the  drawee  should  refuse  to  accept  them 

by  underwriting  the  same,  the  payee,  his  agent,  &c  shall 

*  If  there  be  not  any  protest,  interest  y  4  T.  R.  170. 

is  not  rec«»?smble  against  the  draw-  s  See  stat  9  &  10  W.  3.  c  17.  s.  I.  sod 
er.  Per  Raymond  C.  J«  Harris  v.        ale  4  Ann, e.g.  s.  6. 
Benson,  Str.  910. 


<« 
«c 


(34)  This  statute  does  not  take  away  the  party's  action,  where 
there  is  not  any  protest,  to  recover  the  amount  of  the  bill ;  but  it 
seems,  that  in  such  ease  he  is  not  entitled  to  recover  interest  and 
charges.  Per  Holt  C.  J.  in  Brough  v.  Parkins,  Lord  ttayin. 
-993.  The  principal  is  recoverable  without  protect,  per  Lord 
Hardwicke  C.  J.  in  Lumley  v.  Palmer,  Ca.  Temp.  Hardw.  77* 

(35)  The  statute  here  seems  to  give  the  drawer  a  remedy  by  ac- 
tion, agaiort  the  party  failing  to  make  prott&t,  for  costs  and  da- 
mages.   Per  Holt  C.  J.  in  Brongh  v.  Parkins,  Lord  ftuym.  $99. 

(3(5)  Lord  Hardwicke  C.  J.  in  Lumley  v.  Palmer,  jcrttty  ob- 
served, that  this  statute,  was  drawn  very  darkly. 
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caijse  the  same  to  be  protested  for  non-acceptance,  as  in 
case  of  foreign  bills  of  exchange.  The  protest  to  be  made 
by  such  persons  as  are  appointed  by  the  stat  of  W.  3. 
to  protest  for  non-payment,  and  9s.  only  to  be  paid  for 

Sect.  5.  "  Provided,  that  no  acceptance  of  such  bill  shall 
be  sufficient  to  charge  any  person,  unless  the  same  bill  be 
"  underwritten  or  endorsed  in  writing  thereupon  (37),  and 
**  if  such  bill  be  not  so  accepted,  the  drawer  shall  not  be  lia- 
**  ble  to  pay  any  costs,  damages,  or  interest,  unless  such  pro* 
*'  test  be  made  for  non-acceptance  thereof,  and  within  14 
"  days  after  such  protest,  the  same  be  serjt,  or  otherwise 
f*  notice  thereof  be  given,  to  the  party  from  whom  such  bill 
was  received,  or  left  in  writing  at  the  place  of  his  or  her 
usual  abode  ;  and  if  such  bill  be  accepted,  and  not  paid 
before  the  expiration  of  three  days  after  the  said  bill  shall 
"  become  due*  the  drawer  shall  not  be  liable  to  pay  any 
"  costs,  damages,  or  interest,  uuless  a  protest  be  made  and 
"  sent,  or  notice  thereof  given,  in  manner  and  form  above 
"  mentioned;  nevertheless,  every  drawer  of  such  bilUbail 
*'  be  liable  to  make  payment  of  costs,  damages,  and  interest, 
"  upon  such  inland  bill,  if  any  one  protest  be  made  of  npn- 
4<  acceptance  pr  non-payment  thereof,  and  notice  thereof  be 
**  sent,  given,  qr  left  as  aforesaid." 

Sect  7.  "  If  any  person  accept  any  such  bill  (38)  in  satis- 
"  faction  of  any  former  debt  or  sum  of  money,  formerly  due 
"  unto  him,  the  same  shall  be  esteemed  a  complete  payment 
**  of  such  debt,  if  such  person  doth  not  take  his  due  course 
"  to  obtain  payment  thereof,  by  endeavouring  tp  get  the 
"  same  accepted  and  paid,  and  make  his  protest,  as  afore- 
"  said,  either  for  non-acceptance'  or  non-payment  thereof." 


(37)  "  If  these  words  stood  singly,  it  would  be  hard  to  say  that 
any  remedy  lay  against  the  acceptor  by  reason  of  a  parol  accept- 
ance ;  but  the  generality  of  these  words  is  restrained  by  the  words 
that  immediately  follow,  so  that  the  first  general  words  are  only  to 
be  understood  to  relate  to  the  charging  the  drawer  with  interest 
and  costs."  Casl  Temp.  Hardw.  78.  Per  Lord  Hardwicke  in 
Ltumley  v.  Palmer. 

(38)  That  is,  a  bill  for  5/.  or  upwards,  payable  after  date,  and 
expressed  to  be  for  value  received,  see  s.  4. 

Formerly,  a  bill  given  in  payment  of  a  precedent  debt,  was  not 
considered  as  payment,  unless  the  money  was  paid  by  the  drawee, 
although  the  holder  had  ueglected  to  present  jt  for  payment,  pr 
to  giv*  notice  of  non-payment.  See  12  Mod.  203.  Ca.  Teawi. 
Holt,  299,  $alk.  124. 
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Sect.  8.  u  Provided,  that  nothing  herein  contained  shall 
u  extend  to  discharge  any  remedy  (39)  that  any  person  may 
"  have  against  the  drawer,  acceptor,  or  endorser  of  suck 
"bill." 

In  rase  any  inland  bills  of  exchange9  (for  5/.  or  upwards, 

!>ayable  at  a  certain  time  after  date,  and  expressed  to  be 
or  value  received)  be  lost  or  miscarried  within  the  time 
before  limited  for  payment,  the  drawer  shall  give 
"  other  bills  of  the  same  tenor  with  those  first  given,  the 
"  persons  to  whom  they  shall  be  so  delivered  giving  security 
44  to  the  drawer  tp  indemnify  him  in  case  the  bills  shall  be 
*4  found  3gairi." 

The  endorsee  of  a  lost  bill,  where  the  bill  has  been  endorsed 
in  blank,  cannot  recover  at  law«against  the  acceptor,  although 
a  sufficient  indemnity  is  tendered0;  tie  must  resort  to  a  court 
of  equity  for  relief*.  l£ut  where  the  bill  lost  had  only  a  spe- 
cial endorsement  upon  it,  an  action  may  be  maintained,  with- 
out producing  the  billd. 

Liability  of  the  Drawer  on  Non-acceptance.— If  thedrawee, 
on  presentment  for  acceptance,  dishonour  the  bill,  the 
drawer  may  be  called  on  for  immediate  payment  (40)  lb 
Milford  v.  Mayor,  Doug.  55.  where)  the  defendant  was  ho(- 
den  to  bail,  on  an  affidavit  of  debt,  on  a  bill  of  exchange, 
drawn  by  defendant  and  endorsed  to  plaintiff,  although  the 
bill  was  not  due  at  the  time  of  the  arrest,  yet  the  drawee 

ft  9  &  10  W.  3.  c.  17.  «.  S.  c  See  Walmsley  ▼.  Child,  l  Vet.  Ml. 

b  Pieraon  v.  Hutchinson,  a  Camp.  N.         and  Exp.  Greeoway,  6  Ves.  jaa.  818- 

P.  Call.  d  Long  ▼.  Bailie,  s  Camp.  N. P.  C 

914.  ■• 


(39)  "  The  construction  of  this  clause  is,  that  it  relates  to  the 
remedy  for  the  principal  sum  in  the  bill,  for  these  two  acts  (vif. 
Q  &  10  W.  3.  c.  17.  and  3  &  4  Ann.  c.  9.)  relate  to  and  make  a 
provision  for  protests,  which  are  to  be  followed  with  interest,  da- 
mages, and  charges  upon  the  drawer;  and*  therefore,  this  is  a 
very  natural  proviso,  that  this  should  not  extend  to  discharge  any 
remedy  that  they  might  have  for  the  principal  sum,  though  there 
were  no  such  protest."  Per  Lord  Hardwicke  C.  J.  in  Lumley  *• 
Palmer,  Ca.  Temp.  Hardw.  78. 

(40)  A  foreign  bill  of  exchange  was  drawn  payable  at  130dayi 
after  sight,  but  when  ,the  bill  was  presented  for  acceptance,  that 
was  refused;  upon  which  an  action  was  immediately  brought 
against  the  drawer,  without  waiting  till  the  expiration  of  the  120 
days.  On  the  trial,  the  defendant  objected,  that  he  was  not  liable 
nntil  the  expiration  of  the  120  days,  and  offered  to  call  evidence^ 
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having  dishonoured  the  bill,  the  court  refused  to  discharge 
the  defendant  (41 ).  And  in  Baltingalls  and  another  v.  Glos- 
ter,  B.  R.  E.  43  G.  8.  3  East's  R.  481.  it  was  adjudged,  that 
the  endorsee  of  a  foreign  bill  of  exchange  might  bring  an  ac- 
tion against  the  person  who  had  endorsed  it  to  him,  imme- 
diately on  the  non-acceptance  of  the  drawee,  although  the 
time  for  which  the  bill  was  drawn  was  not  elapsed,  on  the 
ground,  that  every  endorser  was  in  the  nature  of  a  new 
drawer.  And  Lord  EHenborough  C.  J.  said,  that,  in  a  late 
ease  tried  before  him  at  Guildhall,  it  appeared  to  be  the  uni- 
versally received  law  on  the  Continent,  that  an  endorser  was 
liable  immediately  on  the  non-acceptance  of  the  drawee. 


.  ■  ■  *    w  . '  ■"<■  ■  g 


V.  Of  the  Transfer  of  Bills  of  Exchange.— Of  the 
Party  in  whom  the  Right  of  Transfer  is  vested. 

Bills  payable  to  order  (49)  or  to  bearer,  are  negotiable, 
and  the  transfer  of  them  for  a  good  and  valuable  considera- 
tion vests  a  right  of  action  in  the  assignee.  It  is  a  rule  of 
the  common  law,  that  chosesr  in  action  are  not  assignable ; 
but  in  the  case  Of  bills  of  exchange  there  is  an  exception  to 
this  rule,  and  in  favour  of  commercial  intercourse  they  are, 
by  the  custom  of  merchants,  assignable  to  a  third  person  not 
named  in  the.  bill,  or  party  to  the  contract,  so  as  to  vest  in 


prove,  that  the  custom  of  merchants  was  such.  But  Lord  Mans- 
field C.  J.  said,  the  law  was  clearly  otherwise,  and  refused  to  hear 
.the  evidence.  Bright  v.  Punier,  London  Sittings  after  Trin.  5 
Geo.  3.  Bull.  N.  P.  9,69.  cited  by  EHenborough  C.  J.  in  Balliugalls 
v.  Gloster,  3  East's  R.  483. 

(41)  In  Macariy  v.  Barrow,  Bt  R.  E.  6  Geo*  2.  Str.  949. 
(more  fully  and  accurately  reported  from  a  note  supplied  by  Wil- 
jaot  C.  J.  in  3  WUs,  17*  and  from  Ford's  note,  in  7  East,  437.  n. 
(a)  and  recognized  in  Francis  v.  Rucker*  Ambl.  672.)  The  de- 
fendant having  drawn  bills  on  Spain,  which  were  afterwards  pro- 
tested for-  non-acceptance,  became  a  bankrupt  before  they- were 
returned,  and,  being  arrested,  he  was  discharged,  upon  motion,  on 
the  ground  that  it  was  a  debt  contracted  before  the  bankruptcy,  and 
at  the  very  instant  when  the  bills  were  drawn. 

(42)  It  must  be  observed  that  the  endorsement  of  a  bill  which 
has  not  the  words  <*  or  to  his  order"  is  good,  or  of  the  same  effect 
between  endorser  and  endorsee  to  make  the  endorser  chargeable  to, 
*be  endorsee.     Per  Holt  C.  J.  HU1  v.  Lewis,  Salk.  13$, 


Sift  BILLS  OF  EXCHANGE 

the  assignee  u  right  of  action  in  his  own  namt.  *  Whether  a 
bill  of  exchange  oe  negotiable  or  not,  is  a  question  of  law*. 

In  respect  of  bills  payable  to  order/  the  custom  has  di- 
rected, that  the  assignment  should  be  made  by  a  writing  on 
the  bill,  called  an  endorsement;  and  in  respect  of  bills  pay- 
able to  bearer,  that  the  assignment  should  be  constituted  by 
delivery  only  (43).  A  transfer  of  a  bill  of  exchange  by  en- 
dorsement is  an  act  similar  in  effect  to  making  a  new  bill,  the 
endorser  being  in  the  nature  of  a  new  drawerf. 

,  Endorsements  are  of  two  kinds,  1st.  blank,  £d.  in  full. — 
An  endorsement  in  blank,  which  is  the  most  common,  il 
made  by  the  writing  the  endorser's  name  on  the  back  of  the 
bill,  without  any  mention  of  the  name  of  the  person  in  whose 
favour  the  endorsement  is  made  (44). 

If  A.  the  payee  of  a  bill  of  exchange  endorses  it  in  blank1 
and  delivers  it  to  B.,  and  B.  writes,  above  A.'s  endorsement, 

c  Grant  v.  V»ugWp,  3  Burr.  ]  5*3. 1  &ad.  field  6.  J.  g  Burr.  674.  L*r4  Elks- 

1598.  Wough  C.  J.  3  East.  !t.  489. 

f  Per  Holt  C.  J.  Sktu.  411.,  Hard-  g  Vincent  r.  Horiock,  1  Camp.  N.  P. 

wicke  Chr.  1  Atk.  982.  Lord  fflaaa-  C.  449. 


'  (43)  If  a  bill  be  payable  to  A.  or  bearer,  and  A.  delivers  it  over 
tor  money  received  without  endorsement,  this  is  a  sale  of  the  bill, 
and  the  seller  ddes  not  become  a  new  security;  but  if  he  bad  en- 
dorsed it,  be  had  become  a  new  security,  and  then  he  had  been 
Kable  upon  "the  new  endorsement.  Per  Holt  C.  J.  Governor  sod 
Company  of  the  Bank  of  England  v.  Newman,  Lord  Raymond, 
442. 

(44)  Endorsements,  either  blank  or  special,  subsequent  to  t 
blank  endorsement  by  the  payee,  may  be  struck  out  even  at  the 
trial*;  consequently  a  remote  endorsee  may  declare  as  the  to* 
mediate  endorsee  of  the  payee  or  first  endorser. 

Endorsees  of  a  bill  of  exchange  against  acceptor.  The  bill  wti 
endorsed  in  blank  by  the  payee,  and  after  several  endorsement*  it 
came  to  one  Jackson  a  bankrupt,  (whose  assignees  had  inderon™ 
defendant)  under  a  special  endorsement  to  him  or  order*  Jaeki*ft» 
without  endorsing  the  bill,  sent  it  to  Mnir  and  Atkioson,  who  oV 
counted  it  with  plaintiffs.  Plaintiffs  hod  struck  out  all  the  ea- 
dorsements  except  the  first.  Per  Lord  Renyon  C.  SI  "  The  fair 
holder  of  a  bill  may  consider  himself  us  the  endorsee  of 'the  p«y**» 
and  strike  out  all  the  other  endorsements.  This  special  endorse- 
ment being  made  after  the  payee  had  endorsed  *it,  cannot  affect  the 
title  of  the  present  plaintiffs."  Smith  and  others  v. -Clarke,  Sitting* 
{or  London  after  T.  34  Geo.  3.  Pake's  N.  P.  C.  225.  1  Esp.  N.  V* 

•  Thefd  ¥.  {Lorvel,  Str.U48. 
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44  pay  the  contents  to  CL"  without  subscribing  bis  own  name, 

B.  is  not  liable  to  C.  as  an  endorser  of  tbe  bill ;  for,  in  order 
to  make  a  pasty  liable  as  an  endorser,  bis  name  mustappear 
written  with  intent  to  endorse* 

An  endorsement  in  full,  or  special  endorsement,  mentions 
the  name  of  the  endorsee,  as  thus,  "  Pay  the  contents  to  A. 
B."  and  is  subscribed  with  the  name  of  the  endorser  (45). 

It  is  not  necessary  that  in  an  endorsement  of  thi9  kind  th6 
words  "  or  order"  should  be  subjoined  to  the  name  of  the 
endorsee;  for  if  a  bill  be  drawn  payable  to  order,  the  nego- 
tiability of  the  bill  will  not  be  restrained  by  the  omission  of 

C.  180.  S.  C*  So  where  there  were  several  blank  endorsement*  i  in- 
termediate between  the  endorsement  by  the  payee  and  the  endorse- 
ment by  the  defendant,  and  plaintiff  declared  that  the  payee  en* 
dorsed  the  bill  to  the  defendant,  who  eudorsed  it  to  plaintiff;  this 
was  holden  good.  C haters  v.  Bel),  4  Esp.  N.  P.  C.  210.  Per  Lord 
Ellen  borough  C.  J. 

(45)  A  full  or  special  endorsement  contains  in  itself  a  transfer  of 
the  interest  in  the  bill  to  the  person  named  in  such  endorsement. 
Poth.  Traite  du  Contra t  de  Change,  part  I.  chap.  2.  g.  23,  24* 
But  a  bare  endorsement,  without  other  words  purporting  an  assign- 
ment, does  not  work  an  alteration  of  the  property.  Per  Cur. 
Lucas  v.  Haynes,  Salk*  130. 

Clark  having  a  bill  of  exchange  payable  to  him  or  order,  put  his 
name  upon  it,  leaving  a  vacant  space  above,  and  sent  it  to  J.  S* 
his  friend,  who  got  it  accepted;  but  the  money  not  being  paid, 
Clark  brought  assumpsit  against  the  acceptor*  And  it  was  ob- 
jected, that  the  action  should  have  been  brought  by  J.  S.  But  per 
Holt  C.  J.,  J.  S.  had  it  in  his  power  to  act  either  as  servant  or 
assigneee.  If  be  had  filled  op  the  blank  space,  making  the  bill 
payable  to  him,  as  he  might  have  done  if  he  would,  that  would 
We  witnessed  his  election  to  have  received  it  as  endorsee*  The 
property  of  the  bill  would  have  been  transferred  to  him,  and  he 
only  could  have  maintained  this  action  against  the  acceptor ;  but 
since  he  has  not  filled  np  the  blank  space,  his  intention  is  presumed 
to  act  as  servant  only  to  Clark,  whose  name  was  put  there ;  that  on 
payment  thereof  a  receipt  for  the  money  might  be  written  over  his 
name,  and  therefore  the  action  is  maintainable  by  Clark*  Clark  V* 
Pigot,  Salk*  126.  and  12  Mod.  192. 

From  the  foregoing  case  it  appears  that  a  blank  endorsement  is 
an  equivocal  act,  and  that  it  is  in  the  power  of  the  party  to  whom 
the  bill  is  delivered  to  make  what  use  he  pleases  «f  such  an  en* 
dorsement*  He  may  either  use  it  as  an  acquittance  to  discharge 
the  mil,  or  as  an  assignment  to  charge  the  endorser* 

Promissory  notes  and  bills  of  exchange  are  frequently  endorsed 
in  this  manner, "  pay  tbe  money  to  my  use/'  in  order  to  prevent  their 
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the  words  "  or  order"  in  the  endorsement,  as  will  appear  froa 
the  following  cases : 

Upon  a  case  made  at  nisi  prius*,  coram  Pratt  C.  J.  it  ap* 
peared,  that  the  plaintiff  had  declared  on  an  endorsement 
made  by  A.,  whereby  he  appointed  the  payment  to  betoB., 
or  order,  and  upon  producing  the  bill  in  evidence,  it  appeared 
to  be  payable  to  A.,  or  order,  but  the  endorsement  was  in 
these  words,  "  Pay  the  contents  to  B."  and  therefore  it  was 
otyected,  that  the  endorsement,  not  being  to  order,  did  not 
agree  with  the  plaintiff's  declaration;  but,  upon  considera- 
tion, the  whole  court  were  of  opinion,  it  was  well  enough, 
that  being  the  legal  import  of  the  endorsement  s  and  that  toe 
plaintiff  might  upon  this  have  endorsed  it  over  to  another, 
who  would  be  the  proper  order  of  the  first  endorser  (46). 

So  where  a  foreign  bill  of  exchange  was  drawn  by  A.  on 
B1,,  payable  to  C,  or  order,  and  accepted  by  B-,  and  C.  en- 
dorsed it  tp  D.  without  adding  tbe  words 4<  or  order  "and  D. 
afterwards  endorsed  it  to  E.,  who  brought  an  action  against 
B.,  the  acceptor,  for  non-payment;  evidence  having  been 
adduced  at  the  trial  of  the  usage  of  merchants  with  respect 
to  endorsements  of  bills  payable  to  order,  where  the  words 
44  or  order"  were  omitted  in  the  endorsement,  which  evU 
dence  was  contradictory,  some  merchants  declaring  that  the 
omission  did  not  make  any  difference,  others,  that  it  restrained 
tbe  negotiability  of  the  bill,  and  made  it  payable  to  the  en- 
dorsee only;  the  jury  found  a  verdict  for  the  defendant-- 
On  a  motion  for  a  new  trial,  on  the  ground  that  evidence  of 

h  Acheson  ▼.  Fonatrin,  8tr.  537-  i  Bdie  v.  E.  I.  Company, 9  But- l*l& 

and  i  BI.R.  895, 


being  6Iled  op  with  suc^  an  endorsement  as  passes  the  interest  *er 
Lord  Hardwicke  Ch.  in  Soee  v.  Prescott,  1  ^tk.  249. 

"  A  bill,  though  once  negotiable,  is  certainly  capable  of  being 
restrained.  I  remember  this  being  determined  on  argument  A 
blank  endorsement  makes  the  bill  payable  to  bearer ;  but  by  a  *P*J 
cial  endorsement  the  bolder  may  Mop  the  negotiability ."  PerL*1" 
Mansfield  C-  J.  Anchor  v.  Bank  of  England,  Dong*  630* 

(46)  Before  this  decision  in  the  case  'of  Ach$son  v.  Fountain,  the 
same  doctrine  had  been  laid  down  with  respect  to  a  proroi*0? 
note,  in  the  case  of  More  v«  Manning,  C.  B.  M.  5  Geo.  1.  Co®?** 
R.  3 1 1.  viz.  that  where  a  note  is  drawn  payable  to  order,  a°"  rV 
payee  endorses  it  to  A.  (omitting  the  words  «•  or  order,")  £ • 
(notwithstanding  such  omission)  all  the  interest  in  the  note*  and  Wl 
endorse  it  to  B.,  who  upon  such  endorsement  may  maintain  a? 
tjon  against  the  maker. 
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» 

the  usage  ought  not  to  have  been  allowed ;  that  the  cUstorfl 
of  merchants  was  part  of  the  law  of  England,  and  that  the 
law  of  England  was  fully  settled  on  this  point ;  the  court 
were  unanimous  that  a  new  trial  ought  to  be  granted;  and 
Ld.  Mansfield  C.J.  said,  he  was  clear  that  the  evidence  ought 
not  to  have  been  admitted,  for  the  law  was  fully  settled  in 
the  cases  of  More  v.  Manning,  and  Acheson  v.  Fountain, 
ante.  The  other  judges  concurred,  and  Denison  J,  said, 
that  there  was  not  any  instance  of  a  restrictive  limitation, 
where  a  bill  was  originally  made  payable  to  A.,  or  order  ; 
that  he  had  never  heard  of  an  endorsement  to  A.  only,  and 
that  in  general  the  endorsement  followed  the  nature  of  the 
.thing  endorsed. 

As  a  bill  of  exchange,  payable  to  A.'s  order,  is,  by  the 
custom  of  merchants,  payable  to  A.,  if  he  does  not  make 
any  order:  90  by  an  endorsement  of  a  bill  of  exchange  to 
the  order  of  A.,  A.  is  eqtitled  to  payment,  if  he  makes  np 
order, 

A  bill  of  exchange  was  drawnk,  payable  to  I.  S.,  who  en- 
dorsed it  in  this  manner:  f  Pay  the  contents  of  the  bill  unto 
the  order  of  Mr.  Fisher."  Fisher  brought  an  action  as  en- 
dorsee, averring  he  had  made  np  order  to  receive  the  money. 
The  defendant  demurred  to  the  declaration,  supposing  that 
Fisher  could  not  maintain  the  action,  because  the  endorse* 
ment  was  not  to  him,  but  to  his  order ;  sed  per  curiam :  The 
action  is  well  brought  against  the  endorser;  lor  among  trades- 
men this  form  of  endorsement  is  commonly  used,  although 
it  is  intended  to  be  made  payable  to  the  person  whose  order 
is  mentioned. 

A  bill  payable  to  the  order  of  A.  is  payable  to  A.1,  if  he 
does  not  order  it  to  be  paid  to  any  other  person :  and  where 
no  such  order  appears,  it  will  be  presumed  that  none  wat 
made. 

Defendant  had  given  a  bill  under  his  hand  to  pay  to  E.  G. 
or  order,  a  sum  of  money*,  and  E.  G.  by  endorsement  ordered 
part  of  the  money  to  be  paid  to  plaintiff,  upon  which  an 
action  was  brought ;  and  a  special  custom  among  merchants 
was  laid  in  the  declaration  according  to  the  plaintiff's  case : 
upon  demurrer  to  an  insufficient  plea  which  defendant  had 
pleaded,  it  was  adjudged  a  void  custom,  and  that  the  decla- 
ration was  ill ;  for  where  a  man's  contract  hath  subjected  him 
only  to  one  action,  it  cannot  be  divided  so  as  to  subject  him 
to  two  or  more.  It  was  admitted,  however,  that  if  the  plain- 


^ 


k  Fisher  v.  Pomfret,  Carth.  403. 
1  Smith  t.  M'CJure,  5  East,  476. 


m  Hawkins  y.  Cardy,  Salic.  65.  Carth* 
46f.  Ld.  Raym.  360.  S.  C/ 
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Atff  bad  acknowledged  the  receipt  of  the  retiduc,  the  deck- 
ration  would  have  beeo  good. 

In  order  to  derive  a  legal  title  to  a  bill  of  exchange  pay- 
able to  order,  it  is  necessary  for  the  endorsee,  in  an  action 
-against  the  acceptor,  to  prove  the  hand-writing  of  the  payee 
or  first  endorser";  and  therefore,  though  the  bill  may  come 
'into  the  hands  of  another  person  of  the  same  name  with  the 
frayee,  yet  his  endorsement  will  not  confer  a  title,  although 
'the  payee  be  not  particularly  described  in  the  bill* :  such  an 
•endorsement,  if  made  with  the  knowledge  that  be  is  not  the 
person  to  whom  the  bill  was  made  payable,  is  a  forgery, 
through  tbe  medium  of  which  a  title  cannot  be  derived. 

With  respect  to  bills  payable  to  bearer,  or  bills  payable  to 
order,  but  endorsed  in  blank,  both  which  pass  by  delivery; 
if  an  assignee  takes  them,  without  any  knowledge, (4f)  of 
defect  of  title,  bon&Jide,  and  for  a  vaiuf  hie  consideration, 
auch  assignee  is  entitled  to  payment  (48). 

The  following  case,  decided  on  a  promissory  note,  will 
illustrate  this  position : 

Trover  for  a  bank  note  for  2)7. 10*.  payable  to  A.,  or 
fearer,  on  demand'.  A.  b6ing  possessed  or  the  note,  sent  it 
by  the  general  post,  under  cover,  to  B.  in  Oxfordshire. 
The  mail  was  robbed,  and  the  note  stolen.  The  note  in 
question  afterwards  came  into  tbe  hands  of  plaintiff  for  a 
valuable  consideration,  in  the  course  of  his  business,  and 
without  notice  that  it  had  been  stolen.  Tbe  plaintiff  hav- 
Jftt£  delivered  the  note  to  defendant,  who  was  a  clerk  in  the 

n  .Sfaith  ▼,  Chester,  1  T.  R.  654.  p  Miller  v.  Race,  l  Burr.  459. 

«  Mead  v,  Youug,   4  T.  R.  ad.  par 
tfcnae  ivwtice^,  Keayw  C.  J.  4»w- 


'  (47)  fiee-Good  v.  Coe,  cited  in  argument,  in  Boehm  v.  Ster- 
ilJM$>  7  Term  B-.  427*  wheqe  the  plaintiff  bad  taken  the  pote,  qp 
*vhAcJi  he  &a^ed»  for  a  valuable  consideration,  three  naooths after jt 
vaadue;  and  it  appearing  tfeat  the  mote  b»d  been  lost  by  the  Jroe 
owners,  and  thpt  the  perton  from  whom  the  plaintiff  received  it  hod 
notice  of  this f  Lord  Renyon  held,  that  the  plaintiff  was  not  entitled 
to  recover. 

» 

(48)  This  proposition,  as  far  as  it  affects  bills  payable  after  sight* 
or  after  date,  nod  not  op  demand,  must  be  understood  with  this 
restriction,  viz.  that  the  party  seeking  to  recover  on  such  bills  has 
not  taken  them  after  they  became  due;  for  in  that  case  he  is  sab)** 
to  all  the  equity  to  which  the  party  from  whom  he  took  it  *'** 
'liable.    See  $nte  note  47.  v 
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bank,  for  payment,  he  refused  either  to  pay  the  th$mj  or 
re-deliver  the  toote,  whereupon  this  action  was  brought. 
On  a  case  reserved,  the  court  were  of  opinion,  that  plain- 
tiff had  sufficient  property  in  the  note  to  maintain  this  ac- 
tion; that  a  contrary  determination  would  be  attended  with 
injurious  consequences  to  commerce,  since  bank  notes  are 
constantly  treated  and  considered  as  money,  and  paid  and 
received  as  cash,  and  it  was  necessary  that  their  currency 
should  be  established  and  secured.  So  where  a  bill  of  ex- 
change* with  a  blank  endorsement  had  been  lost  by  the 
holder,  and  afterwards  was  discounted  by  the  plaintiffs  (who 
were  backers)  in  the  usual  course  of  their  business,  without 
notice,  for  a  person  unknown  to  them,  the  plaintiffs  were 
permitted  to  recover  against  the  acceptor,  upon  proving 
the  consideration  which  they  bad  paid  for  the  bill,  which 
Kenyon  C.  j.  thought  necessary*  N.,  the  holder  had  ad- 
vertised the  bill,  but  it  did  not  appear  that  plaintiffs  had 
ever  seen  the  advertisement. 

Defendant1,  on  the  2£d  October,  1763,  gave  Bicknell,  who 
Was  husband  of  a  ship  belonging  to  defendant,  a  cash  note, 
or  check  on  his  banker,  which  was  worded  ttnis:  "  Pay  to 
ship  Fortune  err  bearer,  70/."  B.  lost  the  caah  note,  which, 
having  been  offered  to  plaintiff,  a  grocer  at  Portsmouth,  an 
the  25th  October,  1763,  in  the  course  of  business,  he  took  it, 
bon&jide,  and  gave  a  valuable  consideration  for  it  without 
.notice  of  the  loss.  Defendant  having  directed  his  banker 
not  to  pay  the  cash  note,  an  action  was  brought,  and  plaintiff 
declared,  first,  as  on  An  inland  bill  of  exchange,  and,  se- 
condly, for  money  had  and  received.  Verdict  for  defendant. 
A  motion  was  made  for  a  new  trial,  which,  after  argument, 
was  granted ;  the  court  observing,  that  notes  of  this  kind 
were  negotiable  by  delivery,  and  as  plaintiff'  came  fairly  by 
the  note  in  question,  for  a  valuable  consideration,  he  was  en- 
titled to  recover.  And  per  Yates  J.  ••  It  has  been  doubted, 
whether  that  species  of  action,  where  the  plaintiff  declares 
upon  the  note  itself,  as  upon  a  specialty,  was  proper,  but 
here  is  a  count  for  money  had  and  received.  The  question, 
whether  plaintiff  can  maintain  this  action,  depends  upon 
the  note's  being  assignable  or  not.  The  original  advancer t>f 
the  iftouey  manifestly  appears  to  have  bad  the  money  in  the 
hands  of  the  drawer;  and  therefore  he  was  certainly  en- 
titled to  bring  this  action  ;  and  if  he  transfers  his  property 
to  another  person,  that  other  person  may  also  maintain  the 

<j  UWim  r.  Wetton,  4  Efcp.  N.  P.<\    r  Grant  v.  Vaughan,  8  Burr,  utf.  i 
*«.  —  W.  R.  ^85.  -S.h:.-   - 
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like  action.  Ricknell  mast,  under  the  circumstances  of  the 
case,  be  considered  as  having  delivered  this  instrument  to 
plaintiff,  which  is  tantamount  to  endorsement;  and  there 
is  not  any  doubt  of  his  having  come  by  it  fairly,  bona  jidt, 
and  for  a  valuable  consideration/' 

In  an  action  by  the  endorsee  against  the  drawer  of  a 
of  exchange*,  if  it  appears  that  the  defendant  drew  the 
without  consideration,  and  under  duress,  or  that  he  wasde- 
ffauded  of  it1,  it  is  incumbent  on  the  plaintiff  to  prove  that 
he  gave  value  for  it,  although  it  was  endorsed  to  him  before 
it  became  due. 

Case  on  a  bill  of  exchange,  payable  to  I.  S.  or  bearer, 
against  the  drawer".  Upon  evidence  ruled  by  Lord  Pember- 
ton,  that  plaintiff  must  entitle  himself  to  it  on  a  valuablecon- 
sideration  (though  among  bankers  they  never  make  endorse- 
ments in  such  cage),  for  if  he  come  to  be  bearer  by  casualty, 
or  knavery,  he  shall  not  have  the  benefit  of  it.    A  bank  bill 

Smyable  to  A.  or  bearer,  being  given  to  A.  and  lost1,  was 
bund  by  a  stranger,  who  transferred  it  to  C.  for  a  valuable 
consideration.  C.  got  a  new  bill  in  his  own  name.  Per 
Holt  C.  J. — "  A.  may  have  trover  against  tbe  stranger,  who 
found  the  bill,  for  he  had  not  any  title,  though  payment  to 
him  would  have  indemnified  the  bank ;  but.  A.  cannot  main- 
tain trover  against  C.  by  reason  of  the  course  of  trade,  which. 
creates  a  property  in  the  bearer. 

A  bill  of  exchange,  payable  to  order,  with  a  blank  en* 
dorsement,  stands  on  the  same  footing  as  a  bill  payable  to 
bearer,  both  passing  by  delivery.  On  this  principle,  and 
the  authority  of  the  preceding  cases  of  Miller  v.  Race  ami 
Grant  v.Vaughan,  it  has  been  holden*,  that  a  bill  with  a 
blank  endorsement  having  been  stolen  and- negotiated,  the 
innocent  endorsee  thereof,  for  a  valuable  consideration, 
without  notice,  might  recover  against  the  drawer. 

Of  the  Party  in  whom  the  Right  of  Transfer  is  tested.— 
Defendant  drew  a  biU  of  exchange  upon  A.s  payable  at  so 
many  days  sight  to  B.  or  order,  for  the  use  of  C;  B.  en- 
dorsed this  bill  to  plaintiff,  for  value  received:  the  bill  was 
accepted,  but  payment  having  been  refused,  plaintiff  brought 
this  action  as  endorsee,  against  defendant  as  drawer.  De- 
fendant, after  oyer  of  the  bill,  pleaded  that  C.  (the  <?«*» 

%  Duncan  ▼.  Scott,  1  Camp.  N.  P.  C.  x  Anon.  BR.  London  Sitting  *"J? 

100.  W.  3  Salk.  1 26.  Ld.  Raym-  7^ 

t  Reesv.  M.  of  Headfoft,  9  Camp,  y  Peacock  v.  Rhodes,  Doug.  °?2  *  % 

N.  P.  C.  574.  x  Evaua  v.  Craniiugton,  B-  *" 

•  Hiuton  ▼. "    )■        ,9  Show.  935.  Jac.  9.  Carth.  5. 
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que  use)  was  an  officer  in  the  excise,  and  indebted  to  the  king 
in  such  a  sura,  and  that  upon  an  exchequer  process  at  the 
suit  of  the  king,  the  sum  mentioned  in  the  bill  was  extended 
in  his  hands;  upon  demurrer,  it  was  adjudged  by  the  court 
for  the  plaintiff* ;  first,  because  C.  had  an  eqqitable  and  not 
a  legal  interest  to  have  the  money,  for  he  could  not  main- 
tain an  action  against  the  acceptor.  Secondly,  the  endorse- 
ment was  for  value  received  of  plaintiff  by  B.,  and  so  B/ 
received  the  money  to  which  C,  as  cestui  que  use,  had  an 
equity;  but  the  sum  demanded  by  plaintiff  is  not  that 
sum,  but  another  due  to  him  for  value  received,  in  which  / 
sum  C.  was  not  concerned,  for  which  reason  the  money  now 
in  demand  was  not  extendible.  This  judgment  wasafhrmed 
on  error  in  the  exchequer  chamber.  E.  2  W.  &  M.  See 
2  Vent.  307. 

It  is  the  constant  usage  of  merchants  for  administrators  to 
endorse  and  assign  over  bills  of  exchange5,  made  payable  to 
their  intestate's  order. 

Where,  a  bill  of  exchange  has  been  endorsed  by  the  payee 
to  A.  and  B.  as  executorsc,  they  may  declare  as  such  in  an 
action  against  the  acceptor. 

When  a  bill  of  exchange  is  drawn,  payable  to  A.  and  B. 
or  their  order*,  and  A.  and  B.  are  not  partners ;  to  make  it 
negotiable,  the  bill  should  be  endorsed  by  A.  and  B.,  such 
being  the  usage  of  merchants  (49) ;  but  in  such  case  if  the 
bill  be  endorsed  by  A.  in  the  name  of  himself  and  B.,  and 
afterwards  the  drawee  accepts  the  bill  so  endorsed9,  it  is  not 
competent  to  bim  to  object,  that  the  bill  has  not  b£en  re* 
gularly  endorsed.  See  Porthouse  v.  Parker,  post  tit  Part- 
ners. S.  IV. 


a  K.  i  Will.  &  Mar.  Holt  C.  J. 
b  Per  Deobon  J.  3  Wils.4. 
e  Kiug  v.  Thorn,  l  T.  K.  487. 


d  Curricle  v.  Victory,  Don;.  653  il. 
e  Jones  r.  Radford,  1  Camp.  N.  P.  C. 
83  n. 


(49)  As  the  property  in  a  bill  of  exchange  passes  to  the  holder, 
when  he  pays  the  consideration,  and  as  endorsement  is  merely  evi- 
dence of  the  transfer,  a  trader,  who  before  his  bankruptcy  has  parted 
with  a  bill  for  a  valuable  consideration,  but  omitted  to  endorse  it, 
may  endorse  it  after  his  bankruptcy;  and  such. endorsement  will 
be  a  sufficient  title  to  the  paVty  to  whom  it  was  delivered.  Smith 
?.  Pickering,  Peake's  N.  P.  C.  50. 
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VI.  Of  Presentment  for  Payment,  and  herein  of  the 
Dayt  of  Grace— Nom-pmywunt  and  Noike 
thereof — Protest, 

Where  bills  of  exchange  are  drawn  payable  at  usance 
(50),  or  a  certain  time  after  date,  or  after  sight,  such  bills 
ougbt  not  to  be  presented  for  payment  at  the  expiration  of 
tbe  time  mentioned  in  the  bills,  but  at  the  expiratidn  of  what 
are  termed  days  of  grace  (51). 

"  In  case  of  foreign  bills  of  exchange  the  custom  is*,  that 
three  days  (59)  are  allowed  for  payment  of  them,  and  if  tbey 
are  not  paid  on  the  last  of  the  said  days,  the  party  ougbt 
immediately  to  protest  the  bill,  and  return  it,  and  by  this 
means  the  drawer  will  be  charged;  but  if  he  does  not  pro- 
test it  the  last  of  the  three  days,  which  are  called  days  of 
grace,  there,  although  he  upon  whom  the  bill  is  drawn  rails, 
the  drawer  will  not  be  chargeable ;  for  it  shall  be  reckoned 
his  folly  that  he  did  not  protest,  fcc.  But  if  it  happens  that 
the  last  of  the  said  three  days  is  a  Sunday,  or  a  great  holi- 
day, as  Christmassy,  fee  upon  which  no  money  used  to 
be  paid,  there  the  party  ought  to  demand  tbe  mosey  oo 
the  second  day ;  otherwise  it  will  be  at  his  own  peril,  for 

i 

a  Per  Merchants,  Hi  eviteice  at  Guildball,  Trfe.  7  WU.s.  ema  MtC.  J. 

Tasaall  v.JLewb,  UL  Rayss.  74*. 


(50)  This  term  signifies  tbe  time,  which,  by  the  usage  of  Ae 
countries  between  which  the  bills  are  drawn,  is  appointed  for  the 
payment  of  them.  Path,  s.  16.  See  a  table  of  usances,  Chitty 
142,  143.    Usances  are  calculated  exclusively  of  the  data  tf  the 

bill,  Chitty,  143. 

The  computation  of  tine,  when  expressed  by  months,  is  by  eaten- 
dar  months,  Chitty,  143.  Where  bills  are  payable  so  many  dayi 
after  sight,  the  days  are  computed  from  the  day  the  bills  are  ac- 
cepted or  protested  for  non-acceptance, 

(51)  In  an  action  against  the  drawer  of  a  bill  of  exchange,  the 
evidence  being  that  the  bill  had  been  demanded  from  tbe  acceptor 
on  the  day  preceding  the  laat  day  of  grace;  the  plaintiff  was  non- 
suited, Winen  v.  Roberts,  B.  R.  Middlesex  Sittings,  Kenyan  €•  J* 
H.  35  Geo.  3.  1  Esp.  N.  P.  C.  26*. 

(52)  Three  days,  exclusively  of  the  day  on  which  the  bill  beownei 
due,  every  where,  except  at  Hamburgh,  where  that  day  makes  oae 
of  the  days  of  grace,  Chitty,  140. 
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thte  drawer  will  not  be  chargeable."    Good  Friday  is  to  be 
considered  as  a  Sunday  or  Christmas  day6. 

The  foregoing  passage  from  Lord  Raymond's  Reports, 
mention*  only  foreign  bills. of  exchange ;  but  it  was  said  by 
Lord  Kenyon  C.  J.  m  Brown  v.  Harraden,  4  T.  R.  152.  that 
ft  had  been  settled  for  more  than  half  a  century,  that  inland 
bills  of  exchange  were  payable  at  the  same  time  as  foreign 
bills  of  exchange* 

I  am  not  aware  that  it  has  ever  been  solemnly*  decided, 
that  days  of  grace  are  allowable  on  bills  of  exchange  payable 
at  sight.  If  the  reader  wishes  to  pursue  the  dicta  on  this 
subject,  he  will  find  them  collected  in  Mr.  Chitty's  Treatise 
on  Bills  of  Exchange,  &c.  p.  144, 145, 146.  The  weight  of 
authority  is  in  favour  of  such  an  allowance  (53). 

No  debt  arises  upon  a  bill  payable  after  sight  until  a  pre* 
•entment  for  payment,  and  consequently  the  statute  of  limi- 
tations will  not  operate  as  a  bar  to  such  bill,  unless  it  has 
been  presented  for  payment  six  years  before  the  action  com* 
menced\  A -different  rule  holds  with  respect  to  promissory 
notes  payable  on  demand ;  for,  there  the  statute  runs  from  the 
date  of  the  note,  and  not  from  the  time  of  the  demand*. 

The  acceptor  of  a  bill  of  exchange9,  having  or  being  pre- 
sumed to  have  in  his  hands  effects  of  the  drawer,  for  the  pur* 
pose  of  discharging  the  bill,  is  considered  as  the  principal 
debtor,  and  is  primarily  liable ;  payment  roust,  therefore, 
be  demanded  or  the  acceptor  in  the  first  instance,  on  the  day 
when  the  bill  becomes  due ;  and,  in  case  of  refusal  or  default, 
due  notice  of  such  demand  and  refusal  or  default  must  be 
given  to  the  drawer,  within  a  reasonable  time  after  such 
ttemartd  and  refusal  or  default,  in  order  that  he  may  with* 
draw  his  effects  as  speedily  as  possible  from  the  hands  of  the 
acceptor.  Until  these  previous  steps  have  been  taken,  the 
drawer  cannot  be  resorted  to  for  non-payment  of  the  bill. 
The  want  of  notice  to  a  drawer  who  has  effects  in  the  hands 
of  the  acceptor,  after  dishonour  of  the  bill,  is  considered  as 
tantamount  to  payment  by  him. 

In  an  action  by  the  endorsee  of  a  bill  of  exchange  against 

b  Stat  39  and  40  O.  3.  c.  4*.  Sitting*  after  M.  T.  52  G.  3.  Sir  J. 

c  Holmes  v.  Kerrisvn,  ?  Taunt.  323.  Mansfield  C.  J.  M.  S. 

<1  Christie  r.  fonsick,  C.  B.  London    e  Daggfish'v.  Weatherby,  q  Bl.  R.  747. 

t                      .   «    ••                                 *: 
— — —  . .  .  1 ,".«.... - -■  ■  ■  . 

m    *  t    *  * 

(53)  Days  of  grace  aire  not  allowed  on  bills  payable  00  demand* 
Cliitty,  146.  ' 
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the  drawer',  it  appeared  that  the  bill  had  been  drawn  on  the 
1st  of  March,  1806,  by  the  defendant,  on  one  Moses  Agar, 
payable  three  months  after  date ;   and  the  plaintiff,  having 
become  the  holder  of  it,  had  placed  it  in  the  hands  of  bis 
bankers,  Down  and  Co.    On  the  4th  of  June,  when  the 
bill  became  due,  a  clerk  of  Down  and  Co.  presented  it  for 
payment;  and  it  was  dishonoured.     On  the  5th  they  re- 
turned it  to  the  plaintiff,  who  by  letter,  put  into  the  two- 
penny post  on  the  6th,  gave  notice  to  the  defendant  of  the 
dishonour;   the  plaintiff  living  in  London,  and  the  defend- 
ant  at  Shadwell.     The  case  was  left  to  the  jury  on  the  ques- 
tion, whether  the  notice  of  the  dishonour  had  been  given  in 
reasonable  time ;  and  the  jury,  being  of  opinion  that  it  had, 
found  a  verdict  for  the  plaintiff.     And  on  motion  for  a  new 
trial,  on  the  ground  that  due  diligence  had  not  been  used, 
the  court  refused  the  rule:— Le  Blanc  J.  observing,  that  it 
could  not  be  contended  that  a  banker  ought  to  give  notice 
of  the  dishonour  to"  any  but  his  customer*,  for  whpm  he  held 
the  bill ;  and  he  thought  that  the  holder  of  a  bill  might 
avail  himself  of  the  conveyance  by  the  two-penny  post 

'  The  distance  at  which  the  parties  live  from  one  another 
is  immaterial,  provided  they  are  within  the  limitsof  the 
two-penny  post ;  and  it  is  sufficient  if  the  letter  be  put  into 
the  receiving  house  in  time  for  the  party  to  have  it  on  the 
day  when  he  ought  to  have  notice  of  dishonour11. 

Where  there  are  several  endorsements,  and  the  holdef 

Sives  notice  of  dishonour  to  his  endorser,  neither  thaten- 
orser,  nor  auy  prior  endorser,  is  bound  to  transmit  the  no- 
tice of  dishonour  on  the  very  day  on  which  he  receives  it. 
Each  successive  endorser  will  be  considered  as  having  used 
due  diligence,  if  he  transmit  the  notice  of  dishonour  on  the 
day  after  it  is  received,  in  a  case  where  all  the  parties  live 
in  the  same  place ;  but  if  he  neglect  giving  the  notice  on  that 
day  and  the  day  after,  it  will  be  too  late.  In  Smith  v.  MuU 
lett,  9  Camp.  N.  P.  C.  209.  Lord  Ellenborough  Said,  that  it 
was  of  great  importance  that  there  should  be  an  established 
rule  upon  this  subject,  and  he  thought  there  could  be  none 
more  convenient  than  that  where  the  parties  reside  in 
London,  each  party  should  have  a  day  to  give  notice. 
In  that  case  the  plaintiff  had  notice  of  dishonour  on  the 
Monday,  and  did  not  give  notice  to  his  endorser  until  the 
Wednesday ;  Lord  Ellenborough  ruled,  that  as  a  day  had 

f  Scott  V.  Iifford,  9  East,  347.  l  Camp,    h  Hilton  r.  Fairclovgk,  9  Crap.  K  f  • 

N.P.C.846.  S.C.  C.  633. 

%  Sec  RobiOD  v.  Beanttt,  9  Taant  3M.  ^ 
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been  lost,  the  notice  was  not  given  in  due  time.— -In  Jame- 
son v.  Swinton,  2  Camp.  N.  P.  C.  373,  the* same  rule 
'was  recognized  by  Lawrence  J.  viz.  that  each  party  to  the 
bill  has  a  day  to  give. notice,  with  this  addition,  that  a  sub- 
sequent endorser  may  avail  himself  of  a  notice  given  by  a 
prior  endorser  to  the  drawer;  and  that  a  notice  given  be- 
tween eight  and  nine  o'clock  in  the  evening  to  a  party  liv- 
ing at  Islington  is  given  in  due  time.  See  2  Taunt.  224, 
S.C. 

The  law  merchant,  however,  respects  the  religion  of  dif- 
ferent people;  and  consequently  a  person  is  not  required  to 
give  notice  of  the  dishonour  of  a  bill  on  a  day,  when  by  the 
rules  of  his  religion,  it  is  unlawful  to  attend  to  secular 
affairs ;  e.  g.  a  great  Jewish  festival1. 

If  the  drawee  of  a  bill  goes  abroad,  leaving  an  agent  here 
in  England  with  power  to  accept  bills,  by  virtue  of  which 
power  the  agent  accepts  the  bill  in  question,  it  is  incumbent 
on  the  holder  to  present  such  bill  to  the  agent  for  payment, 
if  the  drawee  continues  absentk. 

Where  a  bill  is'made  payable  at  a  banker's  in  the  city  of 
London,  it  is  sufficient  to  present  the  bill  for  payment  to  a 
clerk  of  the  banker  at  the  clearing  house1.  It  is  customary 
among  the  London  bankers  in  their  dealings  with  each 
other,  not  to  pay  any  check  which  is  presented  by,  or  on  the 
behalf  of  another  banker,  after  four  o'clock  in  the  afternoon; 
but  merely  to  give  an  answer  to  the  persoil  so  presenting 
it,  whether  it  is  a  gofcd  check  or  not :  and  in  case  the  check 
is  approved,  a  mark  is  made  on  it,  either  by  the  person  pre- 
senting it  or  the  person  who  gives  the  answer;  and  a  check 
so  marked  is  considered  as  entitled  to  a  priority  of  payment 
on  the  next  day.  It  is  notnecessary  to  present  a  check,  so 
marked,  for  payment  at  the  banking  house  on  the  next  day ; 
it  is  sufficient  if  it  be  presented  at  the  clearing  housem. 

Where  the  holder  of  a  bill  of  exchange  intends  to  sue  any 
.of  the  endorsers,  it  is  incumbent  on  him  first  to  demand 
payment  from  the  acceptor,  on  the  day  when  the  bill  be- 
comes due11,  and  in  case  of  refusal,  to  give  due  notice  (54) 
•thereof,  within  a  reasonable  time,  to  the-  endorser  (55). 

i  Lindo  r.  Unswortb,  8  Camp.  N.  P.C.    1  Reynolds  t.  Chettle,  9  Camp.  N.  P. 

6oa.  .    .  C.  596.  s 

k  Philips' r.  Astling,  2  Taunl}  906.         mRobion  v.  Bennet$,  9  Taunt.  289. 

n  Rushton  v.  Aspinall,  Dong.  $79. 


r  1 


(54)  Notice  of  dishonour  must  be  given  within  a  reasonable  time, 

Y  2 
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•  Such  demand,  refusal,  or  default,  and  notice  thereof/ 
must  be  alleged  in  the  declaration  and  proved.  The  reason 
on  which  thi*  rule  proceeds  is  this;  the  endorser  is  in  the 

-*■--- 

The  general  rale,  as  it  may  be  collected  from  Ti  tidal  v.  Brown, 
1  T.  R.  167*  seems  to  be  with  respect  to  persons  living  in  the  same 
town,  that  the  notice  shall  be  given  by  the  next  day ;  and  with  re* 
gard  to  such  as  live  at  different  places,  that  it  shall  be  sent  by  the 
next  post.     But  if  in  any  particular  place  the  post  should  go  out 
so  early  after  the  receipt  of  the  intelligence,  as  that  it  would  be 
inconvenient  to  require  a  strict  adherence  to  the  general  rule,  then, 
with  respect  to  a  place  so  circumstanced*  it  would  not  be  reason* 
able  to  require  the  uotice  to  be  sent  till  the  second  post.    In  Haynes 
v.  Birks,  3  Bos.  &  Pul.  599*  where  the  bill,  which  was  put  by  the 
plaintiff  in  the  hands  of  his  banker  to  present  for  payment,  having 
been  dishonoured  in  Loudon  about  two  o'clock  on  Saturday,  and 
presented  again  at  nine  in  the  evening,  by  a  notary,  and  notice 
given  of  the  dishonour  to  the  plaintiff  on  Monday  at  Knightsbridge, 
who  gave  notice  to  the  endorser  of  it  on  Tuesday  at  noon  in  Totten- 
ham Court  Road,  it  was  holden  that  this  notice  was  reasonable 
notice ;  Lord  A I  van  ley  C.  J.  observing,  that  it  did  not  appear,  at 
what  time  on  Monday  the  plaintiff  received  the  notice  from  his 
banker;   that  he  was  not  bound  to  be  at  home  the  whole  of  the 
day;  and  supposing  him  to  have  returned  home  late  in  that  day, 
he  was  not  bound  to  send  a  special  messenger  to  the  defendant;  if 
he  informed  the  defendant  by  the  course  of  the  post  it  was  sufficient* 
and  supposing  him  to  have  so  done,  the  defendant  would  only 
receive  his  letter  on  Tuesday*    The  Chief  Justice  added,  "  There 
is  not  any  law  which  requires  notiee  to  be  given  within  any  certain 
fixed  time  i  it  need  not  be  given  with  all  the  dispatch  which  cso 
fcOssibly  be  used,  bnt  with  all  the  dispatch  that  can  reasonably 
he  expected."    Whether  notice  has  been  given  within  a  reasonable 
time  appears  to  be  a  mixed  question  of  law  and  fact,  or  rather  a 
question  of  law  dependent  on  facts,  viz.  the  situation  and  places  of 
parties,  post  hours,  and  the  like.  See  Darbishire  v.  Parker,  6  East's 
R.  3.  where  this  question  was  agitated,  and  the  cases  on  this  point 
are  collected. 

(56)  So  before  the  endorsee  of  a  promissory  note  payable  to  k* 
or  order  brings  an  action  agaiust  the  endorser,  he  must  make  ado* 
mand,  or  use  due  diligence  to  obtain  payment  from  the  maker  of 
the  note,  per  Lord  Mansfield  C.  J.  in  Heylin  v.  A  damson,  2  Burr* 
676-7*  who  added,  that  this  was  determined  in  C  B.  on  great  con- 
sideration in  Pasch.  4  Geo.  3.  cited  by  Lee  C.  J.  in  Collins  v#  Bat* 
ler,  2  Strange,  1 087.  But  where  the  endorser  has  paid  part  of  the 
money,  that  circumstance  is  sufficient  to  dibpeuse  with  proving  s 
demand  on  the  maker  of  the  note.  Per  Lee  C.  J.  Midd.  sittings, 
B.  R.  Str.  1246.  It  is  not  an  excuse  for  not  making  a  demand  on 
a  note  -or  bill,  or  for  not  giving  notice  of  non-payment,  that  the 
maker  or  acceptor  has  become  a  oankrupt,  as-many  means  may  » 
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nature  of  a  stirety  only,  and  his  undertaking  to  pay  the  bill 
is  not  an  absolute  but  conditional  undertaking;  that  is,  in 
the  event  of  a  demand  made  on  the  acceptor,  (who  is 
primarily  liable)  at  the  time  when  the  bill  becomes  due,  and 
refusal  on  his  part,  or  neglect  to  pay.  It  is  not  necessary  to 
make  any  demand  on  the  drawer0. 

The  notice  of  dishonour  must  proceed  from  the  person 
who  can  give  the  drawer  or  endorser  his  immediate  remedy 
on  the  bill. 

In  an  action  against  the  defendant  as  endorser  of  a  bill',  to 

Erove  notice  of  non-payment  A.  was  called,  who  swore  that 
e  had  been  employed  by  the  original  parties  to  the  bill  to 
get  it  discounted ;  that  when  it  became  due,  it  was  in  the 
hands  of  one  Abbott,  to  whom  the  plaintiff  had  endorsed  it ; 
that  the  day  after,  the  witness  met  the  defendant,  and  tolfl 
him  it  had  not  been  paid ;  that  the  defendant  asked  who 
held  it,  and  that  the  witness  answered*  it  lies  at  Messrs* 
Bond's,  Abbott's  bankers.  Lord  Ellenborough  C.  J. :  "  If 
you  could  make  A,  the  agent  of  the  holder  of  the  bill,  the 
notice  would  be  sufficient:  but  in  reality  he  was  a  mere 
Stranger,  The  bill,  when  dishonoured,  lay  at  the  bankers 
of  Abbott,  with  whom  A.  had  no  sort  of  connection.  But 
the  notice  mupt  come  from  the  person  who  can  give  the 
drawer  or  endorser  his  immediate  remedy  upon  the  bill ; 
otherwise  it  is  merely  an  historical  fact  In  this  case  A  • 
was  not  possessed  of  the  bill,  and  had  no  control  over  'it. 
The  defendant,  therefore,  is  not  proved  to  have  had  any 
legal  notice  of  the  dishonour  of  the  bill,  and  is  discharged 
from  the  liability  he  contracted  by  endorsing  it."  Plaintiff 
non-suited. 

Cases  frequently  occur,  in  which  it  is  impracticable  to 
make  an  actual  demand ;  under  these  circumstances,  due 
diligence  to  obtain  payment  from  the  acceptor  is  equivalent 
to  a  demand.  In  like  manner  where  the  residence  of  the 
endorser  is  unknown  to  the  holder,  if  due  diligence  be  used 
in  discovering  the  place  of  residence,  and  notice  is  given  as 
poon  as  that  is  discovered,  it  is  sufficient*. 

o  Heylin  v.  Adamson,  3  Burr.  673.         q  Batemau  t.  Joaepb,  19  East,  439. 
p  Stewart  v.  Kennett,  s  Camp.  N.  t\ 

c.  177. 


main  of  obtaining  payment  by  the  assistance  of  friends  or  otherwise. 
Admitted  in  Russel  v.  Langstaffe,^  Doug.  515.  and  in  WarrinptQt 
y.  Furbor,  8  East,  245. 
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As  the  rule  requiring  notice  is  introduced  for  the  benefit 
of  the  party  to  whom  such  notice  is  given,  of  course  it  may 
be  waved  by  that  party.     Quilibet  potest  renunciarejuri  pro 
se  introducto.    In  some  cases  the  rule  is  dispensed  with,  as 
where  the  drawer  has  not  any  effects  in'the  hands  of  the  ac- 
ceptor; for  then  the  drawer  is  presumed  to  have  notice  that 
the  bill  will  not  be  paid;  besides,  not  having  any  effects  to 
withdraw  from  the  hands  of  the  acceptor,  he  cannot  sustain 
any  injury  from  the  want  of  notice.    But  the  circumstance 
of  the  endorser  having  effects  in  the  hands  of  th£  acceptor, 
will  not  entitle  the  drawer  to  notice,  if  the  drawer  has  not 
any  effects  in  the  hands  of  the  acceptor.    This  was  de  cided 
in  the  case  of  Wal wyn  v.  St.  Quintin,  1  Bos.  and  Pul.  652. 
which  was  an  action  of  assumpsit  on  a  bill  of  exchange 
drawn  by  defendant  on  one  Dean,  (by  whom  it  was  ac- 
cepted) in  favour  of  Thomas,  by  whom  it  was  endorsed  to 
plaintiff.    The  bill  was  drawn  to  accommodate  Thomas  the 
endorser,  who  had  placed  securities  on  which  he  wished  to 
raise  money  in  the  hands  of  the  acceptor,  but  the  drawer 
had  not  any  effects  in  the  hands  of  the  acceptor.    The  bill, 
pot  having  been  paid  when  due,  was  protested ;  but  notice 
of  non-payment  was  not  given  to  the  drawer  till  four  days 
afterwards.    The  plaintiff  having  threatened  to  sue  the  en- 
dorser and  acceptor,  the  endorser  paid  part  of  the  money 
due  on  the  bill  to  plaintifFs  attorney;  afterwards  on  a  re- 
presentation being  made  to  the  plaintiff  of  thfe  probability 
of  the  acceptor  being  able  to  pay  at  a  future  period,  plain- 
tiff agreed  not  to  press  him.     It  was  holden,  that  it  was  not 
necessary  to  give  the  drawer  notice  of  the. dishonour,  the 
drawer  not  having  any  effects  in  the  hands  of  the  acceptor, 
although  the  endorser  had. 

From  the  circumstance  of  part  payment  of  a  bill  without 
any  objection  to  the  want  of  notice*,  a  juty  may  be  directed 
to  presume  that  notice  was  regularly  given. 

Protest — In  addition  to  notice  of  dishonour,  it  is  neces- 
sary for  the  holder,  in  the  case  of  a  foreign  bill,  to  protest 
(56)  it  for  non-payment;  but  where  there  has  been  a  pro* 
raise  of  payment,  after  bill  became  due,  such  promise  super- 
sedes the  necessity  of  proving  either  notice  of  dishonour  or 

protest*. 

» 

r  Horferd  v.  Wifson,  l  Tftuntou'a  R.    g  Gibbon  ▼.  Coggon,  9  Camp.  N.  P-  C. 
19.  18S. 


4 


(50)  See  the  form  of  protest  used  in  England.    Chitty  on  JJHI* 
p.  159. 
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It  appears  from  a  passage  extracted  from  the  case  of  Tas- 
sel v.  Lewis,  Lord  Raym.  743.  ante  p.  320.  that  this  protest 
ought  to  be  made  on  the  last  day  of  grace  (57).  This  strict- 
ness, however,  is  not  observed  in  practice.  The  modern 
usage  is  for  the  notary  to  make  a  minute  on  the  bill,  con* 
sisting  of  his  initial,  the  day,  month,  and  year,  when  pay- 
ment was  refused,  and  charges  for  making  the  minute.  This 
minute/which  is  called  noting,  is  unknown  in  the  law  as 
distinguished  from  the  protest.  The  notary  having  made 
his  minute,  draws  up  the  protest  at  his  leisure. 

In  Buller's  Nisi  Prius,  p.  27$.  it  is  said,  "  That  the  use  of 
noting  is,  that  it  should  be  done  the  very  day  of  refusal,  and 
the  protest  may  be  drawn  any  day  after  by  the  notary,  and 
be  dated  of  the  day  the  noting  was  made." 

The  practice  certainly  is  as  here  stated;  but  in  C haters 
t.  Bell,  4  Esp.  N.  P.  C.  48.  a  question  was  raised,  whether 
the  protest  ought  not  to  be  drawn  on  the  day  on  which  the 
bill  is  dishonoured;  and  it  was  contended,  that  the  mere 
noting  the  bill  on  that  day,  and  drawing  the  protest  on  a 
subsequent  day,  was  in&ufiicient.  Lord  Kenyon  was  of  opi- 
nion that  it  was  sufficient ;  and  a  new  trial  having  beea 
granted,  Lord  EHenborough  agreed  in  opinion  with  Lord 
Kenyon.  A  case  was  then  reserved  for  the  opinion  of  the 
rourt,  and  after  argument,  the  court,  conceiving  the  ques^ 
tion  to  be  of  great  importance,  directed  it  to  be  turned  into 
a  special  verdict*  But  the  sum  in  dispute  being  very  small, 
and  the  parties  unwilling  to  incur  the  expense  of  a  special 
verdict,  the  recommendation  of  the  court  was  not  attended 
to,  and  the  case  was  not  meutioned  again. 

The  protest  must  be  stamped. 

The  protest  for  non-payment  on  inland  bills  of  exchange 
is  regulated  by  the  statute  9  and  10  W.  3.  c.  17. ;  for  at 
common  law  a  protest  was  not  required  on  such  bills;  and 
the  power  of  protesting  given  by  this  statute  is  attended 
with  very  few  advantages ;  so  that  it  is  not  very  frequently 
exercised. 

Having  inserted  this  statute  before,  p.  308,  as  an  intro- 
duction to  the  statute  3  and  4  Ann.  c.  9*  which  gives  the  pro* 
test  for  non-acceptance  on  inland  bills  of  a  certain  descrip^ 
tion^I  must  refer  the  reader  to  that  part  of  the  work. 


(57)  With  regard  to  foreign  bills  of  exchange,  all  the  books  agree 
that  the  protest  must  be  made  on  the  last  day  of  grace*  Per  Buller 
J.  in  Leftly  v.  Mills,  4  T.  R.  174? 
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It  remains  only  to  observe,  that  the  holder  of  a  check  « 
not  bound  to  give  notice  of  its  dishonour  to  the  drawer,  for 
the  purpose  of  charging  the  person  from  whom  be  received 
it.  It  is  sufficient,  if  he  presents  it  with  due  diligence  to 
the  bankers  on  whom  it  is  drawn,  and  gives  due  notice  of 
its  dishonour  to  those  only,  against  whom  he  seeks  hit 
Ttmedy.— If  a  banker,  in  London  receives  a  check,  by  the 
general  post  one  day,  and  presents  it  for  payment  the  next 
day,  he  will  be  considered  as  having  used  due  diligence1. 


VII.  Of  the  Acts  of  the  Hblder,  whereby  the  Parim 

to  th$  Bill  may  be  discharged. 

If  the  holder  enter  into  a  composition  with  the  acceptor, 
he  thereby  discharges  the  endorser*. 

So  if  the  endorsee  receive  part  payment  from  the  ao. 
ceptor\  and  take  from  him  a  security  for  the  remainder, 
with  the  exception  of  a  nominal  sum,  the  endorser  is  dis- 
charged (58). 

So  where  the  holder,  after  receiving  part  payment  from 
the  acceptor0,  agreed  to  take  a  new  acceptance  from  him 
for  the  remainder,  payable  at  a  future  date,  and  that  in  the 
mean  time  the  holder  should  keep  the  original  bill  in  his 
hands  as  a  security ;  it  was  holden,  that  such  agreement 
amounted  to  giving  time  and  a  new  credit  to  the  acceptor, 
and  discharged  the  endorser,  who.  was  not  a  party  to  such 
agreement, 

%  Rickfbrd  ▼.  Ridge,  9  Camp.  N.  P.  C.  \\  English  r.  Darley,  2  Bos.  and  Pit 
537.  61.    See  the  opiuion  of  EldonCJ. 

a  Ex  parte  Smith,  Co.  B.  L.  5th  edit,  c  Gould  v.  Robsod,  a  East,  576. 
p.  168,  169. 3  Bro.  £h.  C.  *.$,€. 


(58)  Receipt  of  pert  of  the  money  from  an  acceptor  will  not  dis- 
charge the  drawer,  if  timely  notice  be  given  that  a  bill  is  not  <My 
paid.    Bull.  N.  P.  371. 

The  receipt  of  part  of  the  sum  mentioned  in  the  bill  from  the 
drawer,  will  operate  as  a  discharge  to  the  acceptor,  only  fro  ttmto* 
Bacon  v.  Searles,  1  H.  Bl.  88.  Notwithstanding  the  receipt  of  p*rt 
from  the  endorser,  the  holder  may  recover  the  whole  amount  of  th* 
till  from  the  drawer.  Johnson  v.  Ken)  00,  2  Wils.  263.  WalwjH 
v.  St.  Quintin,  1  Bos.  and  Pal.  652. 


\ 
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But  a  mere  forbearance  to  sue  the  acceptor  after  protest 
for  non-payment,  and  notice,  or  what  is  equivalent  to  notice, 
thereof  to  the  drawer,  will  not  discbarge  the  drawer4. 

The  cases  ex  parte  Smith,  and  English  v.  Darley,  seem 
to  have  proceeded  on  a  principle  of  law  resulting  from  the 
relation,  in  which  the  acceptor  of  a  bill  of  exchange  may 
be  considered  as  standing  with  respect  to  the  other  parties. 
Although  by  his  acceptance  he  only  undertakes  to  pay  the 
debt  of  another,  viz.  of  the  drawer,  yet  is  he  primarily 
liable,  for  it  is  incumbent  on  the  bolder  of  the  bill  to  resort 
to  him  in  the  first  instance.  Under  this  view,  although  hia 
engagement  is  really  only  a  collateral  engagement,  yet  he 
may  be  considered  as  the  principal  debtor,  and  the  remain* 
ing  parties  as  sureties  only.  Now,  in  the  case  of  simple  con- 
tracts, if  a  creditor  give  time  to  the  principal  debtor  (59), 
the  collateral  sureties  are  discharged  both  in  law  and  equity •* 
because  the  creditor  cannot  call  on  the  other  parties  with- 
out an  injury  to  the  person  to  whom  be  has  given  time. 

But  in  the  case  of  an  accommodation  bill,  the  drawer  is  to 
be  considered  as  the  principal,  and  the  acceptor  as  surety 
only;  and  consequently  the  acceptor  will  be  discharged  by 
giving  time  to  the  drawer,  without  the  concurrence  of  the 
acceptor'. 

The  doctrine  laid  down  in  ex  parte  Smith,  and  English 
v.  Darley,  must  be  confined  to  those  cases  in  which  the 
agreement  between  the  holder  and  acceptor  is  made  without/ 
the  consent  of  the  other  parties  to  the  bill,  for  otherwise 
they  will  not  be  discharged.  This  appears  from  the  case  of 
Clark  and  others,  executors  of  Males  v.  Devlin*  C.  B. 
E.  43  Geo.  3.  3  Bos.  &  Pul.  363.  in  which  it  was  adjudged, 
that  the  drawer  of  a  bill,  who  had  assented  to  the  holder's 
taking  a  security  from  the  acceptor,  was,  notwithstanding 
such  security,  liable  to  an  action  at  the  suit  of  the  bolder. 

The  holder  of  a  bill  on  its  becoming  due,  allowed  the  ac- 
ceptor to  renew  it  without  consulting  the  endorser;  but  the 
endorser  afterwards  meeting  the  acceptor  told  him,  that  it 
was  the  best  thing  that  could  be  done;   it  was  holden,  that 

d    ad.  Resolution  in  Waltryn  v,  St.  Jun.  540.  and  Nisbetr.  Smith,  sBro* 

Quintiu.     l  Bos.  and  Pul.  652.  fully  Ch.  C.  579. 

stated  ante  p.  396.  f  Laxton  ▼.  Peat,  9  Camp.  N.  P.  C. 

«  Per  Chambre  J.  3  Bos.  and  PuL  366.  185. 

See  also  Bees  r.  Berriogton,  9  Ves. 


(59)  'Without  any  reserve  of  the  remedy  against  the  sureties*,  per 
Lord  EMon  Ch.  ex  parte  Gifford,  6  Vesey,  807 . 
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this  was  not  a  recognition  of  the  terms  granted  by  the 
holder  to  the  acceptor,  and  that  the  endorser  was  discharged'. 

The  holder  may  sue  a  prior  endorser11,  although  he  has 
taken  in  execution  a  subsequent  endorser,  and  afterwards 
let  him  go  at  large  on  a  letter  of  licence  without  having  paid 
the  debt  In  a  case  where  an  action  was  brought  by  seve- 
ral partners  as  endorsees  of  a  promissory  .note  against  the 
defendant  as  endorser,  and  it  appeared  in  evidence,  that  one 
of  the  partners  had  discharged  a  prior  endorser,  by  a  deed 
of  composition;  it  was  hotden,  that  such  deed  operated  as 
a  release  to  the  defendant1  (60).  But  where  the  endorsee 
of  a  note  made  by  the  defendant  for  the  accommodation  of 
the  payee  and  endorser  covenanted  not  to  sue  the  payee  and 
endorser,  it  was  holden,  that  the  defendant  could  not  avail 
himself  of  this  covenant,  in  an  actiou  brought  against  him  by 
the  endorsee,  although  the  defendant,  by  the  verdict  against 
him  in  this  action  would  have  a  right  to  recover  over  against 
the  payee  and  endorser*. 

The  holder  sued  the  acceptor  and  charged  him  in  execu- 
tion1; the  latter  obtained  his  discharge  under  the  Lords1 
Act ;  the  holder  then  sued  the  drawer,  and  recovered  the 
amount  of  the  bill;  whereupon  the  drawer  sued  the  ac- 
ceptor, and  charged  him  in  execution ;    this  was  holden 

g  WHaallv.  Mastcrman  &  Co.  3  Camp,    k  Mallet  r.  Thompson,  5  Esp.  N-  P. 

N.  P.  C  179-  c-  178- 

t>  Uayling  v.  Mulhall,  3  Bl.  R.  1235.  1  Macdoiiald  r.  Bovington,  4T.  JR. 895. 

i  Ellisou  and  others  ▼.  Dexell,  Bristol,  cited  in  English  r.  Darley,  2  Bos. 

Sum.  Ass.  1911.  M.  S.  and  Pul.  61. 


(60)  "  If  a  holder  enter  into  an  agreement  with  a  prior  endorser  ia 
the  morning,  not  to  sue  him  for  a  certain  period  of  time,  and  thea 
oblige  a  subsequent  endorser  in  the  eve ui tig  to  pay  the  debt,  the 
latter  must  immediately  resort  to  the  very  person  for  payment  to 
whom  the  holder  has  pledged  his  faith  that  he  shall  not  be  sued. 
In  the  case  Ex  p.  Smith,  Lord  Thur low ,'after  consulting  with  all 
the  judges,  was  of  opinion,  that  the  holder  of  a  bill  by  entering  into 
a  composition  with  the  acceptor  discharges  the  endorser,  and  ac- 
cordingly ordered  the  proof  against  the  estate  of  the  latter  to  be 
expunged,  proceeding  on  the  ground  of  the  acceptor's  liability  being 
varied  by  the  act  of  the  holder,  We  all  remember  the  case  where 
Mr.  Richard  Burke  being  surety  for  an  annuity,  the  grantee  gave 
time  to  the  principal,  and  yet  argued  that  Mr.  Burke  was  noil 
relieved  thereby,  though  the  principal  was;  but  it  was  answered 
that  the  grantee  could  make  no  demand  upoo  the  surety,  because 
be  must, by  so  doing, enforce  a  payment  from  the  principal  contrary 
to  the  agreement"  Per  Lord  Eldon,  C«  J,  in  English  r.  Dariey* 
*  Bos.  &  Pul.  6i, 
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regular,  for  although  the  discharge  of  the  acceptor,  under 
the  Lords'  Act,  was  a  satisfaction  of  the*  debt  as  to  the 
holder,  yet  it  would  not  operate  as  such  between  the  drawer 
and  acceptor. 


VI 1 1 .  Of  the  Action  on  a  Bill  of  Exchange — Evidence 

—rRccovery  of  Interest. 

A  bill  of  exchange  being  a  simple  contract,  the  form  of 
action,  which  is  adopted  for  the  recovery  of  the  sum  of 
money  mentioned  in  the  bill  in  case  of  non-acceptance  or 
non-payment,  is  a  special  assumpsit;  and,  consequently,  the 
rule  laid  down  in  the  third  section  of  the  chapter  on  as* 
sumpsit,  ante  p.  07,  applies  here,  viz.  that  the  declaration 
must  state  the  contract,  (which  in  this  case  is  the  bill,) 
truly  and  correctly,  that  is,  either  in  the  terms  in  which  it 
warf  made,  or  according  to  the  legal  effect  and  operation  of 
those  terms ;  for  a  variance  in  any  material  point  between 
the  contract  alleged,  and  the  contract  proved,  will  be  fatal. 
As  where  the  declaration  stated  the  bill  to  be  drawn  by 
John  Crouch*,  and  upon  the  production  of  the  bill  in  evi- 
dence, it  appeared  to  have  been  drawn  by  John  Couch,  it 
was  holden,  that  the  variance  was  fatal. 

It  will  be  sufficient,  however,  to  state  the  instrument 
according  to  its  legal  effect  and  operation. 

As  where  a  bill  of  exchange  was  payable  to  a  fictitious 
payee  or  order,  and  endorsed  in  the  name  of  such  fictitious 
payee  by  agreement  between  the  drawer  and  acceptor,  it 
was  holden  that  an  innocent  endorsee,  for  a  valuable  con- 
sideration, might  declare  on  such  bill  as  payable  to  bearer, 
either  against  the  drawer11,  or  against  the  acceptor0  of  the 
bill  (61). 

m  Whitwell  v.  Bennett,  3  Bos.  and    o  Gibson  v.  Mi  net,  l  H.  Bl.  569.  D.  P. 
Pul.  559.  3  Feb.  1791 .  diss.  Thurlow  Ch.  Eyre 

n  Collis  v.  Emett,  l  H.  Bl.  313.  C.  J.  and  Heath  J. 


(6l)  Where  the  endorsement  by  the  payee  is  in  blank,  and  there 
is  a  mesne  endorsement  between  that  endorsement  and  the  endorse* 
ment  to  the  holder,  the  holder  may  strike  out  the  mesne  endorse- 
ment, and  the  endorsement  to  himself,  and  state  himself  in  the  de- 
claration as  endorsee  of  the  payee,  and  this  rule  holds  although  the 
mesne  endorsement  be  a  special  endorsement,  Smith  v.  Clarke, 
Peake's  N.  P.  C.  225.  and  t  Esp,  N.  P.  C.  180.    So  if  a  bill  be 
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If  it  is  alleged  in  the  declaration,  that  the  defendant  e» 
such  a  day  drew  a  bill  of  exchange,  a  variance  between  the 
day  laid  in  the  declaration,  (although  not  under  a  viz.)  and 
the  date  of  the  bill  will  be  immaterial* ;  but  if  it  be  alleged 
that  defendant,  on  such  a  day,  made  his  bill  of  exchange, 
bearing  date  the  same  day  and  year  aforesaid,  then  a  variance 
between  the  days  will  be  fatal*. 

In  an  action  upon  a  bill  of  exchange',  it  is  not  necessary 
to  set  forth  the  custom ;  for  lex  mercatoria  est  lex  terret 
and  although  plaintiff  sets  it  forth,  and  does  not  bring  his 
case  witbjjn  it,  yet  if  by  the  law  of  merchants  he  has  right, 
the  setting  forth  the  custom  shall  be  rejected  as  surplusage. 

In  an  action  by  the  payee-  of  a  bill  of  exchange  against 
the  acceptor,  on  a  bill  payable  to  the  plaintiff  or  order,  tbe 
declaration  omitted  to  allege  a  delivery  to  the  payee;  it 
was  holden  on  special  demurrer,  that  the  omissiojo  wa3  im- 
material, and  that  the  allegation  that  the  drawer  made  the 
bill  was  sufficient9,  for  that  included  tbe  delivery  of  the  bill 
to  the  payee. 

In  a  late  case1,  where  an  action  was  brought  against  the 
acceptor  of  a  bill  payable  to  the  plaintiffs  own  order,  and 
the  declaration  alleged  a  delivery  of  the  bill  to  the  defen- 
dant, which  he  afterwards  accepted.  On  special  demurrer, 
because  it  was  not  alleged  that  the  defendant  ever  re-de- 
livered the  bill  to  the  plaintiff,  the  court  were  of  opinion 
that  there  was  not  any  ground  for  the  objection ;  for  tbe  ac- 
ceptance of  the  bill  vested  a  right  in  the  drawer  to  sue  upon 
it;  and  if,  after  acceptance,  the  acceptor  improperly  de- 
tained the  bill  \i\  his  hands,  the  drawer  might  nevertheless 
sue  him  on  it,  and  give  him  notice  to  produce  tfoe  bill,  or 
on  hi*  default  give  parol  evidence  of  it* 

In  an  action  brought  on  a  bill  payable  to  the  plaintiff'* 
own  order,  it  is  not  necessary  for  the  plaintiff  to  allege  in 
the  declaration,  that  he  has  not  made  any  order  for  the 
payment  of  (he  bill,  nor  th^t  he,  has  made  any  order  for  the 

p  Coxon  t.  Lyon,  York  Lent  A«i*l  &10.  r  Mogajdara  v.  Holt,  1  Show.  31^ 

Thomson  B .  8  Camp.  N.  P.  C.  307.  u.  a  Churchill  v.  Gardner,  7  T.  R.  59& 

q  Anou.  per  Ellenboroogh    Q.  J.  9  t  Smith  v.  M'Clure,  5  East's  K.  476V 
Camp.  N.  P.  C.  308. 


drawn  payable  to  A.  who  endorses  it  to  B*,  by  whom  it  is  endowed 
to  C,  who  afterwards  endorses  it  to  the  holder;  the  holder  may 
state  in  his  declaration  that  the  bill  was  endorsed  by  A.  to  C>  who, 
endorsed  it  to  the  holder,  leaving  out  the  intermediate  endojeseuaeitfr 
to  B,  Chaters  t.  Bell,  4  Esp.  N.  P.  C-  210A 
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jfeyment  of  it  to  himself;  for  a  bill  payable  to  a  person'* 
awn  order  is  payable  to  himself,  if  be  does  not  order  it  to 
be  paid  to  any  other ;  and  such  order  not  appearing,  it  will 
be  presumed  that  none  was  made. 

In  an  actidn  by  the  endorsee  against  the  drawer  for  non* 
payment  of  a  bill,  it  is  nbt  necessary  to  state  in  the  decla- 
ration, that  the  bill  was  accepted ;  if  stated,  however,  it 
must  be  proved,  but  such  proof  will  be  supplied  by  evidence 
of  a  promise  to  pay  the  plaintiff  after  the  bill  became  due ; 
because  such  promise  is  an  admission  of  the  acceptance*. 

If  a  bill  of  exchange  is  accepted,  payable  at  a  particular 
place,  in  an  action  against  the  acceptor,  this  addition  to  the 
acceptance  d&es  not  require  to  be  noticed  in  the  declaration, 
being  no  part  of  the  contract,  but  merely  a  memorandum, 
where  payment  may  be  demanded* ;  neither  is  it  any  ground 
of  demurrer  if  it  be  not  alleged,  that  the  bill  was  presented 
for  payment  at  such  place*.  Proof  of  presentment  for  pay* 
ment  at  the  place  mentioned  is  not  necessary*. 

The  form  of  a  declaration  on  a  bill  of  exchange  varies 
according  to  the  parties  against  whom  the  action  is  brought 

As  the  contract  of  the  endorser  to  pay  the  bill  is  not 
absolute1,  but  conditional,  that  is,  in  the  event  of  a  demand 
made  on  the  acceptor  at  the  time  of  payment  and  his  refusal, 
it  is  incumbent  on  the  holder  to  state  in  his  declaration 
against  the  endorser,  and  to  prove  at  the  trial  such  demand 
and  refusal,  and  that  the  endorser  has  had  due  notice 
thereof. 

An  action  was  brought  by  the  payee  against  the  drawer 
of  an  inland  bill  of  exchange*,  drawn  in  Jamaica  at  a  time 
when  days  of  grace  were  not  allowed  in  that  island ;  and 
the  declaration  stated,  that  the  bill  was  drawn  on  the  16th 
of  December,  1800,  payable  four  months  after  date,  and 
that,  after  it  had  been  accepted  by  the  drawee,  the  time 
limited  for  the  payment  of  the  bill  being  expired,  to  wit,  on 
the  20th  day  of  April,  1801,  at,  &c«  it  was  shewn  to  the  ac- 
ceptor for  payment,  who  then  and  there  refused  to  pay 
the  same,  of  which  default  the  defendant  (the  drawer) 

u  Jones  t.  Morgan,  9  Ca&p.  N.  V.  C.  defendant  promised  to  pay  a  sum  of 

474.       «  money  ou  demand  at  a  particular 

x  Lyon  v.  Sand  ins,  l  Camp.  N.  P.  C>  place,  it  ought  to  be  averred,  that 

433.  the  uote  was  presented  for  payment 

y  Fentoq  v.  Goundry,  B.  R.  E.  T.  at  that  place. 

181 1.  s  Camp.  N.  P.  C.  656.  and  13  zS  Camp.  N.  P.  C  657. 

East,   459;    but  in  Saunderton  v»  a  Rusbtoo  v.  Aspiuafl,  Doug.  G79. 

Bowes,  B»  R.  M.  5g  G.  3.  it  was  ad-  b  Linrio  v.  Burgos,  Privy  Council,  99 

judged  on  deimrrrer,that  in  an  action  June,  i  805,  per  Grant,  Master  of  the 

•■  a  promissory  note,  whereby  the  Rolls,  M&S. 


\. 
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tfterwarda,  to  wit,  on  the  same  day  and  year  last  aforesaid, 
to  wit,  at,  &c.  had  notice ;  on  demurrer,  the  declaration 
was  hoiden  bad.  In  the  preceding  case  it  must  be  observed, 
that  the  payment  was  demanded,  or  at  least  stated  in  the 
declaration  to  have  been  demanded,  after  the  proper  time. 
In  Rushton  v.  Aspiuall,  Doug.  670.  on  a  bill  payable  three 
months  after  date,  the  payment  was  stated  in  the  declara- 
tion to  have  been  demanded  before  the  proper  time,  viz.  on 
the  day  when  the  bill  was  drawu,  and  it  was  considered  as 
a  nullity., 

If  the  bill  be  endorsed  by  procuration  from  the  payee, 
care  should  be  taken  how  such  endorsement  is  stated  in  the 
declaration0 ;  for  in  a  case  where  it  was  stated  in  the  decla- 
ration, that  A.  drew  a  bill  payable  to  B.,  and  that  B.  endorsed 
it,  his  own  hand-tcriting^being  thereunto  subscribed;  but, 
when  the  bill  was  produced,  it  appeared  to  have  been  en- 
dorsed by  1.  S.,  by  procuration  from  B. ;  the  variance  was 
hoiden  to  be  fatal.  But  where  the  declaration  stated'  that 
the  payee  endorsed  the  bill  "  his  own  proper  hand-writing 
being  thereunto  subscribed ',"  and  it  appeared  that  the  endorse- 
ment was  in  the  hand-writing  of  tne  payee's  wife,  but  that 
the  defendant,  when  acquainted  with  this  circumstance, 
promised  to  pay  the  bill;  Lord  Ellenborough  said,  he 
thought  it  would  be  too  narrow  a  construction  of  the  words 
own  hand9  to  require  that  the  name  should  be  written  by 
the  party  himself,  and  he  was  inclined  to  think,  it  would  be 
enough  to  shew  the  name  written  by  an  authorized  ageat; 
but  that,  at  any  rate,  the  defendanfcould  not  be  allowed  to 
take  the  objection,  after  a  promise  to  pay,  made  with  a 
knowledge  of  all  the  facts. — In  Heys  v.  Hegeltine  and  ano- 
ther4, where  it  was  averred  that  the  defendants  accepted  the 
bill,  and  the  acceptance  was  by  an  agent  thus,  "  for  Hesel- 
tine  and  Co.  John  Wilson  -,"  Lord  Ellenborough  was  of 
opinion,  that  the  evidence  supported  the  declaration;  ob- 
serving, that  if  the  defendant  accepted  the  bill  by  an  agent, 
in  contemplation  of  law,  they  accepted  it  themselves;  and 
it  was  a  general  rule  in  pleading,  that  facts  might  be  stated 
according  to  their  legal  effect. 

In  a  case  where  the  endorser's  name  bad  been  put  on  the 
paper  before  the  bill  was  drawn,  and  it  was  stated  in  the 
declaration  that  the  endorsement  was  made  after  the  draw- 
ing the  bill,  the  variance  was  hoiden  to  be  immaterial'.    So 

c  Levy  t.  Wilson,  S  Etp.  N.  KC.  ISO.    e  9  Camp..  N.  P« C.  6u*.      . 

Ellenborough  C.  J.  f  RumcU  v.  Langstaff,  Doug.  514. 

4  Helmsley  v,  Ly*4er*  t  Camp,  N.  P. 

C.  450. 
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where  the  endorsement  was  stated  to  have  been  made  before 
the  bill  became  due,  and  it  appeared  in  evidence  to  have 
been  made  after  the  bill  became  due,  this  was  holden  not  to 
be  a  material  variance*. 

When  the  action  is  brought  between  the  immediate  par* 
ties  to  the  bill,  it  is  usual  to  subjoin  such  counts  as  will  em- 
brace the  consideration  for  which  the  bill  has  been  given ; 
for  as  the  bill  does  not  merge  the  original  demand,  if  the 
plaintiff  fail  in  substantiating  in  evidence  the  special  count, 
he  may  resort  to  evidence  on  the  common  counts  (6t). 

Proceedings  subsequent  to  tlie  DecJaration.-~-The  plain- 
tiff having  declared,  the  defendant,  if  he  has  not  any  de- 
fence, either  compromises  the  action  by  paying,  or  giving 

g  Young  v.  Wright,  l  Camp.  N.  P.  C.  139. 


(62)  In  Alves  v.  Hodgson,  7  T.  R.  241.  where  the  plaintiff  had 
dec  laved  specially  on  a  written  contract  made  in  Jamaica,  and  on 
a  quantum  meruit,  and  was  prevented  from  establishing  the  special 
count,  because  the  contract,  by  the  laws  of  the  island  of  Jamaica, 
was  void  for  the  want  of  a  stamp;  it  was  holden,  that  he  might  re- 
cover on  the  quantum  meruit.  So  where  a  promissory  *note  had 
been  given  for  money  lent,  which  when  produced  in  court  was  un- 
stamped. Lord  Kenyon  C.  J.  permitted  the  plaintiff  to  recover  on 
a  common  count  for  money  lent,  by  proving  that  when  the  money, 
for  which  the  note  had  been  given,  was  demanded  of  the  defendant, 
he  acknowledged  the  debt.  Tyte  v.  Jones,  Midd.  Sittings,  1788* 
1  East's  R.  58  n.  (a.)  Wilson  v.  Kennedy,  1  Esp.  N.  P.  C.  245. 
S.  P.  In  cases  of  this  kind,  if  the  defendant  call  for  a  particular  of 
the  plaintiff's  demand,  the  causes  of  action  in  the  general  counts 
ougnt  to  be  stated  in  the  particular,  otherwise  the  plaintiff  will  not 
be  permitted  to  go  into  evidence  on  them.  Wade  v.  Beasley,  4 
Esp.  N.  P.  C.  7.  Kenyon  C.  J.  If  the  plaintiff  *s  particular  con- 
veys the  requisite  information  to  the  defendant,  however  inaccu- 
rately it  may  be  drawn  up,  it  is  sufficient,  unless  the  defendant 
will  undertake  to  swear  that  he  has  been  misled  by  the  inaccuracy. 
Day  v.  Bowyer,  Sittings  after  H.  T.  1806.  Ell  en  borough  C.  J. 
1  Campb.  N.  P.  C.  69  n.  And  although  the  general  rule  is,  that 
the  plaintiff,  who  has  delivered  an  imperfect  particular,  shall  be  re- 
stricted in  his  evidence,  and  not  permitted  to  recover  any  thing 
ultra  the  contents  of  such  particular,  yet  if  the  defendant,  in  at- 
tempting to  defeat  the  restricted  claim  of  the  plaintiff,  gives  him 
a  better  case  than  he  was  at  liberty  to  make  for  himself,  he  will  be 
entitled  to  a  verdict  for  all  that  is  proved  due  to  him  :  what  he 
^ould  not  have  insisted  on  as  a  ri^ht  he  raav  receive  as  a  boon.  Marst 
r.  Watkis,  M.  T.  48  G.3.  B.  tt.  EUenborongh  C.  J.  1  Camp. 
N.  P.  C.  <j*. 


1 


tm  BILLS  OF  EXCHANGE. 

aecurity  for  the  debt  and  coats ;  or  he  lets  judgment  go  bf 
default 

If  the  holder  commences  one  action  against  the  drawer*, 
and  another  against  the  endorser,  the  court  will  stay  all  the 
proceedings  upon  payment  of  the  amount  of  the  bill  and 
the  costs  of  the  two  actions,  without  regarding  the  costs 
which  may  have  been  incurred  in  actions  brought  by  the 
holder  against  any  other  parties  to  the  bill*  But  when  the 
application  for  staying  proceedings  comes  from  the  accept 
tor,  who  is  the  original  defaulter,  the  court  will  not  regard 
it,  except  upon  payment  of  the  amount  of  the  bill  and  costs 
in  all  the  actions1. 

When  the  defendant  suffers  judgment  to  go  by  default* 
the  plaintiff  must,  before  he  is  entitled  to  final  judgment 
and  execution,  ascertain  the  amount  of  the  debt  For- 
merly this  was  done  by  executing  a  writ  of  inquiry  of 
damages;  but  of  late  years,  in  the  courts  of  King's  Benchk 
and  Common  Pleas1,  in  actions  upon  promissory  notes  and 
bills  of  exchange,  where  it  appears  on  the  face  of  the  de- 
claration that  the  actions  are  brought  on  the  notes  or  bills", 
and  the  money  mentioned  therein  is  not  foreign  money,  it  is 
usual  to  apply  to  the  court  for  a  rule  to  shew  cause  why  it 
should  not  be  referred  to  the  master  in  B.  R.  and  protno- 
notary  in  C.  B.,  to  see  what  is  due  for  principal  and  interest, 
and  why  final  judgment  should  not  be  signed  thereon,  with' 
out  executing  a  Writ  of  inquiry,  which  rule  is  made  abso- 
lute on  an  affidavit  of  service,  unless  good  cause  be  shewn 
to, the  contrary.  In  vacation  time,  application  may  be  made 
to  one  of  the  judges  of  B»  R.  or  C.  B*  at  chambers.  N.  The 
rule  ought  not  to  be  applied  for  on  the  day  of  signing  inter* 
locutory  judgment^  but  some  day  after0. 

It  is  worthy  of  remark,  that  the  Court  of  Exchequer  still 
adheres  to  the  ancient  practice  of  executing  a  writ  of  in* 
quiry  of  damages  upon  a  judgment  by  defoalt,  in  actions  on 
bills  of  exchange  and  promissory  notes. 

Where  the  bill  of  exchange  is  for  foreign  money0*  e*  g. 
for  Irish  money,  the  court  will  not  permit  the  master  to 

h  Smith  ▼.  Woodcock,  4  T.  R.  691.  1  Raahleighv.  Salmon,  case  obi  pro- 

S.  P.  on  a  promissory  note,  Wind-  missory  note,  C.  B.  June  15th;  1789. 

ham  r.  Wither,  and  Windham  r.  1  H.   B1.  952.    Andrews  t.  BUke, 

Trull,  Str.  515.  case  On  a  hill  of  exchange,  C  B. 

i  Admitted  per  Curiam,  in  Smith  r.  Not.  25,  1790.  1  H.  Bl.  529* 

Woodcock,  4  T.  R.  691.           *  m  Gishorn  v.  Noad,  8  T.  R.048. 

|t  Shepherd  ▼.  Charter,  case  on  a  bill  n  Gordon  ▼.  Corbett,  B.  R.H.  46  G.  3. 

of  exchange,  B.  R.  June  4th,  17$1.  Smith's  R.  179. 

4  T.R.  279.  o  Maiinsell  ?.  Lord  Maasareene,  *T. 

R.  *7- 
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ascertain  the  value.  In  this  case,  therefore,  the  plaintiff 
must  have  recourse  to  a  writ  of  inquiry.  Upon  the  exe- 
cution of  which  it  is  now  holderf,  notwithstanding  former 
decisions  to  the  contrary*,  that  it  is  not  in  any  case  neces- 
sary to  prove  the  bill  of  exchange,  the  bare  production  of  it 
being  sufficient;  for  by  suffering  judgment  to  go  by  default, 
the  defendant  admits  the  cause  of  action  to  the  amount  of 
the  bill.  The  bill,  however,  must  be  produced  to  the  jury, 
in  order  that  they  may  See  whether  or  not  apy  part  of  it  has 
been  paid. 

Evidence. 

In  an  action  by  the  endorsee  of  a  bill  againdt  the  acceptor', 
it  is  not  necessary  for  the  plaintiff  to  prove  the  hand-Writing 
of  the  drawer,  for  when  a  bill  is  presented  for  acceptance, 
the  acceptor  is  supposed  to  look  at  the  band*writing  of  the 
drawer,  and  on  that  account  he  is  precluded  from  disputing 
it  afterwards,  and  cannot  give  in  evidence  even  a  forgery 
of  such  hand-writing  (63).  But  the  hand-writing  of.  the 
first  endorser  must  be  proved,  because  the  acceptor  is  not 
supposed  to  look  any  further  than  the  hand-writing  of  the 
drawer*. 

Action  by  the  endorsee  against  the  endorser  of  a  bill  of 
exchange1.    The  declaration  stated  several  endorsements 

p  Green  r.  Hearne,  9  t\  R.  301.  fe  Smith  v.  Chester,  l  T.  R.  «44.  Coo- 

q  Snowdon  ▼.  Tbomai,  3  Wila.  155.  per  v.  Liutlo,  B.  R.  London  Sitting* 

9  BK  R.  748.  S,  C.  after  M.  T.  52  G.  3.  S.  P.  at  to  hand- 

r  Jeny's  v.  Fawler,  Str.  946.   coram  writing  of  2nd  endorser,  being  alleged 

Raymond  C.    J.   London   Sittings.  in  declaration.  •  . 

Per  Bailer  J.  l  T.  R.  655.  S.  P.  t  Critchlow  ▼.  Parry,  B.  R.  9  Camp, 

N.  P.C.  182. 


(63)  A  bill  of  exchange  was  shewn  to  the  defendant,  whose 
name  appeared  on  the  bill  as  acceptor,  and  he  was  asked  whether 
it  was  his  hand-writing,  he  said  it  was,  and  that  the  bill  would  be 
daly  paid  :  Lord  Ellenborough  C.  J.  held  that  this  accredited  the 
bill,  and  the  plaintiff  having  been  thereby  induced  to  take  it,  the 
defendant  could  not  set  up  as  a  defence  that  his  name,  as  written 
on  the  bill,  was  a  forgery,  Leach  v.  Buchanan,  4  Esp.  N.  P.  C. 
226.  A  forged  bill  was  drawn  upon  the  plaintiff,  which  he  ac- 
cepted and  paid  to  an  innocent  endorsee,  who  had  given  a  valu- 
able consideration  for  the  bill  ;  on  discovering  the  forgery,  the 
plaintiff  brought  an  action  for  money  had  and  received,  to  recover 
back  the  money;  it  was  hold  en,"  that  the  action  would  not  lie; 
Lord  Mansfield  C.  J.  observing,  that  it  was  incumbent  on  the 
plaintiff  to  have  been  satisfied  a*  to  the  drawer's  hand-writing  be- 
fore he  accepted  the  bill.  Price  v.  Neul,  3  Burr.  1354.  1  Bl.  R. 
390.  S.  C. 
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prior  to  that  of  the  defendant,  which  was  immediately  to 
the  plaintiff.  A  question  arose,  whether  upon  proof  of  the 
defendant's  hand-writing,  it  was  necessary  to  prove  the 
hand-writing  of  any  of  the  prior  endorsers,  and  particularly 
that  of  the  original  payee.  The  plaintiff's  counsel  coo- 
tended,  that  the  defendant's  endorsement  admitted  all  ante- 
cedent endorsements;  that  even  if  they  were  forged  he 
would  be  liable ;  that  he  was  to  be  considered  as  the  drawer 
of  a  new  bill  of  exchange,  and  that  his  contract  was  very 
different  from  that  of  the  acceptor,  who  only  undertook  to 
pay  to  the  payee  or  his  order,  and  against  whom,  there- 
fore, a  title  through  the  payee  must  be  established.  Lord 
EHenborough  was  of  this  opinion,  and  the  plaintiff  had  a 
verdict. 

Action  for  money"  paid  by  plaintiffs,  Messrs.  FoT&ters, 
Lubbock,  and  Co.  bankers  for  defendant.  A  bill  of  ex- 
change was  drawn  on  defendant,  by  one  Hanley,  payable  to 
bis  own  order,  whichdefeudant  accepted,  "  payable  at  Fors- 
ters,  Lubbock,  and  Co.  London,"  the  plaintiffs ;  when  this 
bill  was  presented  at  the  plaintiffs'  house,  it  was  paid  by 
them,  and  the  action  was  brought  to  recover  the  sum  so 
paid.  Plaiutiffs  proved  the  acceptance,  and  the  fact  of  pay- 
ment, and  contended  they  were  entitled  to  recover  without 
proving  the  endorsement  of  the  drawer,  which  was  upon 
the  bill  at  the  time  it  was  paid  by  them,  alleging  that  the 
bill,  when  presented,  being  prtmd  facie  in  a  negotiable 
state,  they  Were  authorized  to.  pay  it,  and  were  not  bound 
to  inquire  into  the  title  of  the  holder;  but  Lord  EHenbo- 
rough ruled  that  it  wad  necessary  to  prove  the  first  endorse- 
ment. 

In  an  action  against  the  drawer  of  a  bill*,  it/was  holden, 
that  payment  of  money  into  court,  upon  the  whole  declara- 
tion, was  such  an  admission  of  the  cause  of  action  as  super- 
seded the  necessity  of  proving  the  hand-writing  of  the 
drawer. 

Where  notice  of  the  dishonour  of  a  bill  has  been  given  by 
letter',  a  copy  of  the  letter  cannot  be  given  in  evidence  to 
prove  such  notice,  unless  there  has  been  notice  given  to 
produce  the  original. 

In  an  action  against  the  drawer  of  a  foreign  bill*,  the  pro- 
test being  part  of  the  custom  of  merchants  with  respect  to 

u  Fonter  v.  Cleueiiti,  B.  R.  Louden  j  Laagdon  r.  Hath,  5  Eip.  N .  P.  C. 

Sitting!  after  H.  T.  1909.    9  Qamp.  156. 

N.  P.  C  17.  z  Gate  r.  Walth,  sT.F.  259. 
x  Gttttcddfc  r.  Smith,  s  H.  BI.  374. 
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foreign  bills,  rouat  be  proved  (64),  if  the  bill  has  been  drawn 
for  actual  value  in  the  hands  of  the  drawee;  but  not  other- 
wise*. A  promise  by  the  drawer1*,  after  the  bill  is  due,  that 
be  will  pay.  it,  supersedes  the  necessity  of  producing  the 
protest;  for  in  such  case  it  will  be  presumed  from  the  partyV 
not  objecting  to  the  want  of  a  protest  at  the  time  when  he^ 
made  the  promise,  that  he  has  received  due  notice  of  dis- 
honour by  a  protest  regularly  drawn  up  by  a  notary. 

In  an  action  by  the  holder  against  the  drawer6,  the  ac-* 
ceptor  is  a  competent  wituess  to  prove  that  the  drawer  had 
not  any  effects  in  his  hands,  and  thereby  to  relieve  the* 
holder  from  the  necessity  of  proving  notice  of  dishonour ; 
for  though  by  supporting  the  action  against  the  drawer,  he 
relieves  himself  from  an  action  at  the  suit  of  the  holder,  he 
at  the  same  time  gives  an  action  against  himself  at  the  suit 
of  the  drawer,  in  which  the  evidence  he  has  giveja  of  the, 
want  of  consideration  will  not  avail  him,  for  that  fact  must 
be  proved  by  another  witness. 

In  aittjction  by  the  endorsee  against  the  acceptor,  the  de- 
fendant may  call  the  payee  and  endorser  to  prove  that  the 
bill  was  void  in  its  creation,  as  being  drawn  in  London  with- 
out a  stamp,  though  dated  abroad*. 

So  in  an  action  by  an  endorsee  of  an  accommodation  bill, 
payable  to  the  drawer's  own  order,  against  the  acceptor,  it 
was  holden,  that  the  drawer  who  had  endorsed  the  bill  to 
the  plaiptiff,  might  be  a  witness  to  prove  that  the  bill  was. 
given  by  him  to  the  plaintiff  on  an  usurious  consideration, 
the  witness  having  been  released  by  the  Receptor*;  or,  with- 
out a  release,  to  prove  that  there  was  usury  in  the  discount' 
of  the  bill  by  the  witnessf. 

In  an  action  by  endorsee  against  drawer,  the  payee  and 

m  Legge  v.  Thorpe,  19  East,  171.   9  yon  C.J.    See  alao  Walwyn  r.  St. 

Camp.  N.  P.  C.  3lu.  S.  C.  Quintm,a  Esp.  N.  P.  C.  515. 

b  Gibbon  v .  Coggon,  2  Camp.  N.  P.  C  d  Jordaioe  r.  Laihbrook,  7.  T.  R.  601. 

I88-  e  Rich  ▼.  Topping,  Peake's  N.  P.  C. 

c  Staples  T.  Okinet,  1  Esp.  N.  P.  C  3*4.  1  Bap.  N.  P.  C.  177.  S.  C. 

332.  Peake's  Erid.  154,  5.  Per  Ken-  f  Brard  t.  Ackannaii,  5  Eip.  N.P.  C. 

119. 


(64)  IF  in  a  declaration  on  an  inland  bill  of  exchange,  a  pro- 
test and  notice  thereof  be  set  forth,  the  plaintiff  most  proV  them  ; 
inasmuch  as  protests  on  inland  bills  of  exchange  are  materia),  en- 
titling the  holder  to  costs  under  stat.  9  k  10  W.  3.  c.  17.  and 
3  &  4  Ann,  c.  9.  per  Lord  Keoyoo  C.  J.  in  Boulager  y.Talleyrand, 
«Esp.N-P.C.550.  . 

Z2 
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endorser  was  holden"  to  be  a  Competent  witness  to  prove} 
that  the  defendant  bad  acknowledged  bis  liability  and  pro* 
toised  to  pay  the  bill. 

In  an  action  by  the  endorsee  against  the  drawer  of  a  bill 
of  exchange,  drawn  without  consideration,  the  payee  who 
endorsed  it  to  the  plaintiff,  in  payment  of  goods,  is  a  com- 
petent witness  to  prove  the  consideration  for  the  endorse- 
ment*. But  in  an  action  by  the  endorsee  against  the  maker 
of  a  promissory  note,  without  original  consideration,  if  the 
payee  has  become  bankrupt,  and  obtained  his  certificate 
Subsequently  to  the  date  ot  the  note,  he  is  uot  a  competent 
witness  for  the  defendant1. 

Recovery  of  Interest— On  bills  of  exchange  payable  at  a 
day  certain,  and  not  carrying  interest  on  the  face  of  them, 
interest  is  recoverable  from  the  day  on  which  the  bill  be- 
comes due  (65). 

Formerly  interest  was  computed  from  the  day  on  which 
the  principal  became  due,  to  the  time  of  commencing  the 

%  Str  rem  ▼.  Lyuch,  9  Camp.  N.  P.  C.  i  Matindrcll   r.  Retinett,   Land,  sit- 

339.  tings  hi  H.  T-  isog.  Cor.  Bay  ley  J. 

ft  Shultleworth  ?.  Stephens,  1  Camp.  ib.  u. 
N.  P.  C.  407. 

(65)  The  general  role  at  the  present  day,  with  respect  to  the  allow- 
ance of  interest,  is  much  narrower  than  it  was  formerly.  The  mo- 
dern doctrine  is,  that  interest  ought  to  be  allowed  in  those  cases 
only,  where  there  is  a  contract  for  payment  of  money  on  a  certain 
day,  as  on  bills  of  exchange  aud  promissory  notes;  or  where  there 
has  been  an  express  promise,  to  pay  interest;  or  where,  from  the 
coarse  of  dealing  between  the  parties,  it  may  be  inferred,  that  thi» 
was  their  intention  ;  or  where  it  can  be  proved,  that  interest  has 
been  actually  made  of  the  money*.  In  a  contract  for  the  sate  of 
goods,  although  a  particular  time  be  limited  for  payment  of  the 
price,  yet  the  vendor  is  not  entitled  to  interest  on  the  price  from 
that  timet.  But  where  the  goods  are  to  be  paid  for  by  «  bill,  in- 
terest is  recoverable  front  the  time  when  the  bill,  if  given,  would 
hare  become  due,  even  in  an  action  for  uoocls  sold  and 'delivered* 
Marshall  v.  Poole,  13  East,  98.  Porter  v.  Palsgrave,  2  Camp.  N. 
P.  C.  472.  And  in  such  cases  interest  will  be  allowed,  although 
the  defendant  has  not  accepted  the  goods,  in  an  action  for  not  ac- 
cepting the  goods.  Boyce  v.  Warburton,  2  Camp.  N.  P.  C.  480". 
Bunkers  cannot  charge  interest  upon  interest  upon  mouey  advanced 
by  them  without  an  express  contract  for  that  purpose*  Dawe*  v. 
Pinner,  2  Camp.  N.  P.C.  486. 

•  Per  JLd.  Sllenborough  C.  J.  in  De  Havillaad  v.  Boffi rbank,  1  Camp.  N.P.C * u 
t  <S#r«Ui  v.  Swan,  B.  R.  fc.  T.  r>s  G.  a.  >?  Tump.  !*.  F.  C.  4~o  18  r*st,  a i<v 
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action;  but,  according  to  Robinson  v.  Bland,  2  Burr.  1085, 
interest  ought  to  be  carried  down  to  the  day  on  which  judg- 
ment is  signed  (66). 

This  period  for  the  computation  of  interest  was  recog- 
nized by  Buller  J.  in  Frith  v.  Leroux,  Q'l\  R.  58-  where 
that  learned  judge  said,  that  on  debts  carrying  interest,  the 
jury  are  now  directed  to  give  interest  in  damages  up  to  the 
day  on  which  judgment  may  be  signed. 

YPhere  the  terms  of  a  promissory  note  are,  tbat  it  shall 
be  payable  by  instalments",  and  on  failure  of  payment  of  any 
instalment  the  whole  is  to  become  due,  interest  becomes 
payable  from  the  time  of  the  first  default. 

Uader  a  particular  of  the  plaintiff's  demand1,  stating  that 
the  action  was  brought  to  recover  the  amount  of  a  note, 
interest  (although  not  claimed  to  nomine  in  the  particular,) 
is  recoverable,  as  arising  out  of  the  principal  demanded 
by  the  particular* 


IX.  Of  the  Nature  of  a  promissory  Note. — Stat.  3 
and  4  Ann.  c.  9.  s.  1.  placing  promissory  Notes 
on  the  footing  of  inland  Bills  of  Exchange. — 
What  are  negotiable  Notes  within  the  Statute.—* 
Of  Bankers9  Notes.  -~-Joint  and  several  Notes*— 
Consideration* — Stamp. 

■ 

A  promissory  note  is  a  promise  in  writing  to  pay  to 
A,  or  order,  or  to  A.  or  bearer,  a  sum  of  money,  either  at 

k  Blake  v.  Lawrence,  4  ftp.  N.  P.  C.  1  S.  C. 

147.  EHenborough  C.  J. 

a 
f 

_i  — — _      _    -     w      m     l  -,  _^___^__  .  ■  .  --■!■■        — — , — ^"^^^^^"^^^"T 

(66)  It  must  be  observed,  that  in  Blaney  v.  He  nd  rick,  C.  B. 
E.  11  Geo.  3.  3  Wil.  205.  2  Bl.  R.  76I.S.  C.  where  it  was 
holden,  that  in  assumpsit  on  an  account  stated  between  merchant 
and  merchant,  the  jury  on  the  execution  of  the  writ  of  inquiry 
might  give  interest  from  the  day  the  account  was  stated,  the  in- 
terest was  carried  down  to  the  time  of  bringing  the  action  accord- 
ing to  Wilson's  Report,  and  down  to  the  time  of  the  inquisition, 
according  to  Blackstone's  Report. 

\    • 
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sight,  or  at  a  certain  time  after  sight,  or  after  date,  or  on 
demand. 

It  having  been  holden,  in  the  case  of  Clerk  v.  Martin, 
.  Salk.  129,  and  in  other  cases,  that  the  payee,  and  in  Buller  v. 
Crips,  6  Mod.  29.  that  the  endorsee  of  a  promissory  note, 
.  payable  to, order,  could  not  maintain  an  action  against  the 
maker  thereof,  such  note  not  being  within  the  custom  of 
merchants ;  it  was,  for  the  purpose  o?  encouraging  trade  and 
commerce,  by  permitting  promissory  notes  to  be  negotiated 
in  like  manner  as  inland  bills  of  exchange,  enacted  bystat 
3  &  4  Ann.  c.  9.  s.  1.  "  That  all  notes  ((>7)  in  writing,  made 
and  signed  (68)  by  any  person  or  persons,  body  politic  or 
corporate,  or  by  the  servant  or  agent  of  any  corporation, 
banker,  goldsmith,  merchant,  or  trader,  usually  entrusted  by 
them  to  sign  such-notes  for  them,  whereby  such  person,  &c 
or  their  servant  or  agent,  promise  to  pay  to  any  other  per- 
son or  persons,  body  politic  and  corporate,  or  order,  or 
bearer,  the  money  mentioned  in  such  note,  shall  be  con- 
strued to  be,  by  virtue  thereof,  due  and  payable  to  such  per-, 
son,  &c.  to  whom  the  same  is  made  payable ;  and  also  such 
note,  payable  to  any  person,  &c.  or  order,  shall  be  assignable 
or  endorsible  over  in  the  same  manner  as  inland  bills  of  ex- 
change arc,  or  may  be,  by  the  custom  of  merchants;andtbe 
person,  &c  to  whom  the  money  is  payable,  may  maintain  an 
action  for  the  same  in  such  manner  as  lie  might  upon  am/ 
.  inland  bill  of  exchange,  made  according  to  the  custom  of 
merchants  ;  and  the  person,  &c.  to  whom  such  note  is  en- 
dorsed or  assigned,  may  maintain  an  action,  either  against 
the  person,  &c.  who  or  whose  servant  or  agent  signed  such 
note,  or  against  any  of  the  persons  who  endorsed  the  same, 
as  in  cases  of  inland  bills  of  exchange,  and  the  plaintiff  shall 
recover  damages  (69)  and  costs  of  suit;  and  in  case  of  non- 


(67)  It  has  not  been  determined,  whether  this  statute  extends  to 
foreign  notes.  In  Pollard  v.  Berries,  3  Bos.  &  Pal.  335.  an  ac- 
tion was  brought  on  a  promissory  note  made  at  Paris,  and  payable 
there  or  in  London.  The  plaintiff  recovered,  and  no  objection 
was  raised  on  the  ground  of  its  being  a  foreign  note. 

(68)  Declaration  that  defendant  made  a  note,  tt  hum*  $*&  pr*- 
prid  scripsit.  It  was  objected,  that  since  this  statute,  plaintiff 
should  have  averred  that  defendant  signed  the  note ;  but  the  court 
held  it  to  be  well  enough,  because  laid  to  be  written  with  his  own 
hand,  Taylor  v.  Dobbins,  1  Str.  399.  7  Geo.  — •  S.  P.  on  de- 
murrer.    Elliott  v.  Cooper,  Ld.  Raym.  13?6. 

(69)  From  this  word  "  damages,"  it  has  been  inferred,  that  debt 
will  not  lie  upon  a  promissory  note,  because  damages  are  never  re- 
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suit  or  verdict  against  plaintiff,  defendant  shall  recover 
costs." 

a 

The  foregoing  statute  being  a  remedial  law,  and  made  for 
the  encouragement  of  trade  and  commerce,  the  courts  have 
construed  it  liberally. 

Hence  a  note,  promising  to  account  with  J  S.  or  order, 
has  been  construed  as  a  promise  to  pay  J.  S.  or  order,  and 
'within  the  meaning  of  the  statute1. 

So  a  promissory  note,  payable  to  B.a  (omitting  the  words 
"  or  order,")  three  months  after  date,  was  holden  a  good 
note  within  the  statute,  and  it  was  adjudged,  that  it  might 
be  declared  on  as  su£h  by  the  payee. 

So  where  the  promise  was  by  A."  to  pay  so  much  to  B., 
for  a  debt  due  fromC.  to  B.,  it  was  holden,  that  it  was  with- 
in the  statute,  being  an  absolute*  promise,  and  every  way  as 
negotiable  as  if  it  had  been  generally  for  value  received. 

So  where  the  note  was  in  this  form0,  "  I  do  acknowledge 
that  Sir  A.  C.  has  delivered  to  me  all  the  bonds  and  nojes, 
for  which  400/.  were  paid  to  him  on  account  of  Col.  S.,  and 
that  Sir  A.  delivered  me  Major  G.'s  receipt,  and  bill  on  me 
for  ipL;  which  10/.  and  \bl.  os.  balance  due  to  Sir  A.  I  am 
still  indebted,  and  do  promise  to  pay."  On  demurrer  to  the 
declaration,  the  note  was  adjudged  good. 

So  where  the  note  set  forth  in  the  declaration  was°,  "I  ac- 
knowledge myself  to  be  indebted  to  A.  in  £  ,  to  be  paid 
on  demand  for  value  received."  On  demurrer  to  the  declara* 
tioii  the  court,  after  solemn  argument,  held  that  this  was  a 
good  note  within  the  statute,  the  words  "to  be  paid?' 
amounting  to  a  promise  to  pay;  observing  that  the  same 
words  in  a  lease  would  amount  to  a  covenant  to  pay  rent. 

1  This  statute,  however,  extends  to  such  notes  only  as  con- 
tain an  absolute  promise  to  pay  money  at  all  events*,  (and 

1  Morricc  ▼.  Lea,  8  Mod.  36a.  1  Str.  n  Popplewell  r.  Wilson,  B.  R.    Str. 

£99.    Ld.  Raym.  IS96,  7.  964.  on  error  from  C  B. 

m  Smith  r.  Kendal,  6  T.  R.  193.  S.  P.  o  Chadwick  v.  Allen,  Str.  706. 

per  Hardw.  C.  J.  Cunningham  Bills  p  Casborne   v.  Dutton,  Scacc.  M.  1 

of  Ex.  197.    See  also  Moor  v.  Pain,  Geo.  9.  MSS. 

Ca.  Temp.  Hardw.  988.  where  Hard-  q  Willes  C.  J.  in  delivering  the  opi- 

wickeC.  J.  said  this  point  had  been  nion  of   the  court  in    Colekaa  ▼. 

ruled  often.  Cooke,  H.  16  G.  9.  C.  B.  Willes,  398. 

covered  in  debt.  See  1  Mod,  Entr.  312.  pi.  14.  but  in  Bishop  v. 
Young,  2  Boa.  &  Pul.  78.  it  was  holden,  that  debt  might  be  main- 
tained by  the  payee  against  the  maker  of  a  promissory  note,  ex- 
pressing a  consideration  on  the  face  of  it,  as  where  it  was  expressed 
to  be  for  value  received. 


\ 
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not  a  promise  depending  on  a  contingency,)  and  where  tbe 
money  at  the  time  of  the  giving  the  note  becomes  due  and 
payable  by  virtue  thereof,  (so  are  the  words  of  the  statute) 
ana  not  where  it  becomes  due  and  payable  by  virtue  of  a 
subsequent  contingency,  which  may  perhaps  never  happen, 
in  which  case  the  money  would  never  become  payable  (70). 

On  this  ground  the  following  notes  have  been  adjudged 
not  to  be  negotiable  notes  within  the  statute,  viz. 

A  promise  by  defendant 'to  pay  to  plaintiff  2(i/.f  within  a 
month  after  Michaelmas,  if  the  defendant  did  not  pay  the 
9(5L  for  which  the  plaintitfstood  engaged  for  his  brother  I.  B. 

A  promise  to  pay  A.  B.  £  ,  value  received1,  on  the 
death  of  C.  D.  provided  he  leaves  either  of  us  sufficient  to 
pay  the  said  sum,  or  if  we  shall  be  otherwise  able  to  pay  it. 

A  promise  to  pay  money  within  so  many  days  after  the 
maker  of  the  note  should  marry1. 

So  where  the  promise  was  to  pay  A.  F.  £  out  of  the 
maker's  money  that  should  aripe  from  his  reversion  of  £ 
when  sold;  the  declaration  averred  the  sale  of  the  rever- 
sion; yet  it  was  holden,  that  the  note  could  not  be  declared 
on  as  a  negotiable  note  under  the  statute,  because  the  money 
was  to  be  paid  only  on  a  contingency*. 

A  similar  decision  was  made  in  Hill  v.  Halford*,  2  Bos. 
&  Pul.  413.  where  the  promise  was  to  pay  £  ,  on  the  sale 
or  produce,  immediately  when  sold,  of  the  White  Hart,  St. 
A I  ban's,  Herts,  and  the  goods  therein,  although  it  was, 
averred  in  the  declaration,  that  the  house  and  goods  were 
sold. 

In  a  case  where  the  instrument  acknowledged  to  have 
borrowed  and  received  £  in  drafts  payable  to  the  de- 

fendants at  a  future  day,  which  the  defendants  promised  to 

r  Appleby  v.  Biddle,  B.  R,  H.  3  G.  l.  n  Carlos  v.  Fancourt,  5  T.  R.  4S9. 

MS.  x  Hill  v.  Halford,  3  Boa.  &  Pul.  413. 
s  Roberts  ▼.  Peake,  1  Burr.  393.  (iu  the  Each.  Ch.)  on  error  fr#» 

t  Beardeslcy   v.  Baldwin,  Str.   1151.        B.  R. 

7  Mod.  417.  oct.  ed. 


(70)  Before  i\\e  statute  of  Aon,  a  promise  to  pay  A.  or  his  as- 
signs a  sum  of  money  within  a  certain  time  after  defendant  should 
be  lawfully  married  to  E.  S.  was  holden  not  to  Ik;  a  good  note; 
because  to  pay  money  on  such  a  contingency  could  not  be  called 
trading,  and  therefore  not  within  the  custom  of  merchant 
Pearson  v.  Garrett,  4  Mod,  24*, 
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^ay  with  interest;  it  was  holden  that  this  was  a  special 
agreement,  and  not  a  promissory  note;  for  the  money  was 
not  to  be  paid  at  all,  unless  the  drafts  were  honoured'. 

Upon  an  instrument  in  the  common  form  of  a  joint  and 
several  promissory  note  signed  by  A.  B.  and  C,  there  was 
an  endorsement  (written,  as  appeared  in  proof,  before  B.  and 
C.  had  signed  the  note)  stating  that  the  note  was  taken  as  a 
security  for  all  balances,  not  exceeding  the  sum  specified  in 
the  note,  which  A.  might  owe  to  the  payee;  that  the  note 
should  be  in  force  for  six  mouths,  and  no  money  liable  to 
be  called  for  sooner  in  any  case:  an  action  having  beea 
brought  by  the  payee  against  B.,  the  first  count  stating  the 
note  as  payable  on  request,  and  a  second  as  payable  six. 
months  after  date;  Lord  ElIenborough.C.  J.  held,  that,  al- 
though the  instrument  possibly  might  have  been  considered 
as  a  promissory  note  in  the  hands  of  a  bond  fide  holder,  who 
had  received  it  as  such, yet  as  between  the  immediate  parties  it 
could  only  be  considered  as  an  agreement,  for  as  to  them  the 
endorsement  must  be  incorporated  with  the  body  of  the 
note;  and  consequently  an  action  could  not  be  maintained 
upou  it  without  an  agreement  stamp*. 

2.  A  promissory  note  must  be  for  the  payment  of  money 
only. 

Hence  on  error  from  C.  B.  it  was  bolden*,  that  a  note  to 
deliver  up  horses  and  a  wharf,  and  pay  money  at  a  parti- 
cular day,  could  not  be  declared  oft  as  a  note  within  thesta* 
tute. 

And  a  similar  determination  was  made*,  where  the  pro- 
mise was  to  pay  300/.  to  A.  or  order,  in  good  East  India 
bonds. 

So  where  the  promise  was  to  pay  J*  S.  so  much  money',  or 
to  render  the  body  of  J.  N.  to  prison  before  such  a  day,  the 
note  was  holden  bad ;  because  the  note  was  not  necessarily 
and  originally  for  the  payment  of  money,  but  by  matter  ex 
post  facto  became  a  note  for  payment  of  money  only,  viz* 
the  body  not  being  surrenderee!  to  prison. 

3.  It  must  not  be  payable  out  of  a  particular  fund,  which 
may  or  may  not  be  productive.  Statement  of  the  consider* 
alion,  however,  for  which  a  note  was  made,  will  not  vitiate  it. 

0 

j  Williamson  t.  Bennet,  9  Camp.  N.  b  Moor  t.  Vanlute,  £.  1  G.  1.  C.  B. 

P.C.  417.  Bull.  N.  P.  *79. 

s  Leeds r. Lancashire, 3  Camp. N.  P.  c  Smith  ▼.  Boheme,  (reported  as  to 

C.  SOS.  the  argument)  in  Glib.  R.  93.  cited  in, 

a  martin  t.  Chauntry,  Str.  1971.  argument  in  Lord  Raym.  13Q2  J* 
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On  this  principle4,  a  promissory  note  to  pay  a  sum  of  mo- 
ney three  months  after  date,  for  value  received,  of  the  pre- 
mises, in  Rosemary  Lane,  late  in  the  possession  of  T.  R.  wai 
Ipolden  a  good  not^  within  the  statute. 

In  the  following  cases  the  principle  before  laid  down  was 
fecognized,  but  the  notes  were  adjudged  good, 

A  promissory  note  was  given  to  an  infant*,  payable  when 
fee  should  come  of  age,  viz,  on  such  a  day  in  such  a  year; 
this  was  holden  good;  for  per  Denison  J.  here  is  no  condi- 
tion or  uncertainty,  but  it  is  to  be  paid  certainly  and  at  all 
events,  only  the  time  of  payment  is  postponed. 

So  where  plaintiff  declared  in  1st  count  on  a  promissory 
notef,  dated  27th^Jay,  1732,  whereby  defendant  promised 
to  pay  to  H.  D.  or  order,  150  guineas,  ten  days  after  the 
death  of  his  father  John  Cooke,  for  value  received,  which 
note,  after  the  death  of  the  father  (which  was  laid  to  be  the 
Sd  April,  1741),  was  duly  endorsed  by  D.  to  plaintiff;  and 
in  the  2d  count,  on  a  promissory  note,  dated  15th  July 
1739,  whereby  defendant  promised  to  pay  H.  D.  or  qrder, 
six  weeks  after  the  death  of  his  father.  Guv  guineas  for  va- 
lue received,  the  like  endorsement  laid  after  the  death  of 
the  father  as  before;  after  a  general  verdict  for  plaintiff  on 
both  notes,  it  was  insisted  for  defendant,  in  arrest  of  jadg- 
ment,  that  these  notes  were  not  within  the  statute  3  &  4 
Ann.c.9.  After  three  arguments*,  Willes  C  J.  delivered 
the  opinion  of  the  court  in  favour  of  the  plaintiff*  on  the 
ground  that  the  notes  did  not  depend  on  any  contingency; 
that  there  was  a  certain  promise  to  pay  at  the  time  of  giving 
the  notes,  and  the  money  by  virtue  thereof  would  become 
due  and  payable  one  time  or  other,  though  it  was  uncertain 
when  that  time  would  come ;  that  there  was  not  any  weight 
in  the  objection  that  the  maker  might  have  died  before  his 
father,  in  which  case  the  notes  would  have' been  of  no  value, 
because  the  same  might  be  said  of  any  note  payable  at  a 
distant  time,  that  the  maker  might  die  worth  nothing  be- 
fore the  note  became  payable.  He  added,  that  the  court 
thought  that  the  averment  of  the  death  of  the  father  before 
the  endorsement  did  not  make  any  alteration;  because 
they  were  of  opinion,  that  if  the  notes  were  not  within  the 
statute  ab  initio,  they  dould  not  be  made  so  by  any  subse- 
quent contingency. 

d  BjjrckeU  v.  Slocock,  LcL  Raym.  1545.  Witlcs,  39s.   Affirmed  en  error  ia 

cited  by  Kenyo*  C.  J.  6  T.  R.  ]it4.  B.  R.  M.  is  G.  9.  Star.  1217. 

e  Goes  ▼.  Nebon,  I  Rurr.9s6.     .  g  See  Str.  1917. 
t  Coleban  v.'Ccoke,  H.  16  G.  9,  C,  £. 
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So  where  the  note  was  to  pay  within. a  certain  time  after 
such  a  ship  was  paid  oflk;  it  was  holden  good;  because* the 
ship  would  certainly  he  paid  off  one  time  or  other  (71). 

h  Andrews  v.  FramkUn,  H.  3  Geo.  l.  B.  R. 


\ 


(71)   In  Strange' s  report  of  this  case,  1  Str.  p.  24.  the  opinion 
of  the  court  is  thus  given :  "  the  paying  off  the  ship  is  a  thing  of  a 
public  nature,  and  this  is  negotiable  as  a  promissory  note.*'  I  have 
stated  the  cane  as  it  was  cited  by  Willes  C.  J.  delivering  the  opi- 
nion of  the  court  in  Colehan  v.  Cooke,  WiMes,  399-     See  also  Mr. 
Hume  Campbell's  argument  in  Evans  v.  Underwood,  1  Wils.  263, 
where,  in  citing  this  case,  he  states  the  opinion  of  the  court  to  have 
been,  that  the  note  was  within  the  statute  and  negotiable,  because 
the  paying  off  the  ship  was  morally  certain.    The  same  point  was 
decided  by  Hardwicke  C.  J.  in  Lewis  v.  Orde,  Middx.  Sittings, 
8  Geo.  2.    The  note  was  in  this  form':  "  1  promise  to  pay  J.  S. 
£\  I  at  the  payment  of  the  ship  Devonshire,  for  value  received." 
Willes  C.  J.  in  Colehan  v.  Cooke,  Wiiles,  399.  says,  this  case  was 
determined  on  the  same  reason  as  Andrews  v.  Franklin,  viz,  that 
the  ship  would  certainly  be  paid  off  one  time  or  other,  which  seems  to 
be  the  true  reason ;  but  in  the  report  +f  Lewis  v.  Orde,  Diet.  Trade 
&  Com.  26l.  copied  by  Cunningham,  p.  127-  of  Law  of  Bills  and 
Notes,  2d ed.  1761.  Lord  Hardwicke  is  made  to  say,  "That  as 
to  the  contingency  of  the  payment,  the  subsequent  act  of  the  pay* 
xnent  of  the  ship  makes  it  certain,  and  therefore,  though  not  a  lien 
tib  initio,  yet  sufficiently  so,  and  within  the  statute,  by  the  fact 
happening  after ;"  and  in  a  MS.  note  in  the  possession  of  the  edw 
tor,  Lord  Hardwicke  is  made  to  say,  "  as  to  the  time,  this  note  is 
certainly  within  the  statute,  if  it  had  been  made  payable  at  any 
precise  future  day ;  and  if  it  be  uncertain  at  first,  but  referred  to 
a  subsequent  fact  to  make  it  certain,  when  that  fact  happens  (as 
in  this  case  it  was  averred  that  the  ship  Devonshire  was  paid),  it  is 
as  much  reduced  to  a  certainty  as  if  the  day  had  been  mentioned 
at  first.     But  if  the  promise  is  to  pay  out  of  any  particular  fuod,  it 
is  not  a  personal  lien,  and  therefore  not  within  the  statute."    It 
may  be  observed,  that  this  reason  clashes  with  the  opinion  of  the 
court  in  Colehan  v.  Cooke,  Willes,  399.  where  it  was  said,  that  if 
the  notes  were  not  within  the  statute  ah  initio,  they  should  not  be 
made  so  by  any  subsequent  contingency,  and  with  the  decision  in 
-Carlos  v.  Fancourt,  5T.R.  482.  and  in  Hill  v.  Halford,2  Bos, 
&  Pul.  413.  in  which  cases  the  events  on  which  the  notes  were  to 
become  payable  were  averred  in  the  declarations  to  have  taken 
place,  and  yet  the  notes  were  holden  not  to  be  good.     See  also 
Kingston  v.  Long,  Bayley,  71.  where  it  was  holden  by  the  court, 
that  if  an  instrument  was  not  a  bill  of  exchange  when  drawn,  it 
could  never  afterwards  become  one*     To  the  foregoing  cases  of 
Andrews  y.  Franklin,  and  Lewis  v.  Orde,  may  be  added  that  of 
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See  further  on  this  subject,  Hausoullier  v.  Hartsinck, 
i  T.  R.  733. 

Bankers*  cash  notes,  or  goldsmiths'  notes1,  as  they  were 
formerly  called,  goldsmiths  at  that  time  being  bankers,  are 
promissory  notes  given  by  bankers,  payable  to  order  or 
bearer,  on  demand,  and  are  stated  as  such  in  pleading.  They 
are  considered  as  cash,  are  transferable  by  delivery,  but 
may  be  endorsed,  in  which  case  they  may  be  declared  on  as 
*  bill  of  exchange  against  endorser.  At  present  cash  notes 
are  seldom  made,  except  by  country  bankers,  their  use  hav- 
ing been  superseded  by  the  introduction  of  checks, 

■  Joint  and  several  Notes.— ~  A  note  beginning f*  I  promise  to 
pay,"  and  signed  by  two  or  more  persons,  is  several  as  well 
81  joint*. 

If  a  promissory  note  appears  on  the  face  of  it  to  be  the  se* 
parate  note  of  A.  only,  it  cannot  be  declared  on  as  the  joint 
note  of  A.  and  B.,  although  given  to  secure  a  debt  for  which 
A.  and  B.  were  jointly  liable1. 

In  an  action  by  A.  against  B.  upon  a  promissoiy  note",  it 
was  stated  in  the  declaration,  that  B.  and  another,  jointly 
or  severally,  promised  to  pay  it.  It  was  holden,  that  the 
declaration  was  good;  for  or  was  synonymous  to  and. 
They  both  promised  that  they  or  one  of  thern  should  pay; 
consequently  both  and  each  were  liable  in  solidum. 

i  Cfcitty,  p.  939.  ed.  «d.  Camp.  N.  P.  C.  SOS.   Enileyr.  Ljfr 

k  March  v.  Ward,Peaket  N.P.  C.  130.        B.  R.  H.  52  G.  3.  S.  P. 

1-  Sifllun  ▼.  Walker  aa4  another,  2    m  Rect  r.  Abbott,  Cowp.  832. 


Evans  v.  Underwood*,  where  the  note  was  to  pay  Ax  ox  order  £% 
upon  the  receipt  of  his  the  said  A.'s  wages,  due  from  his  Majesty's 
ship  t^e  Suffolk,  it  being  in  full  for  his  wages  ana  prize-money, 
and  short-allowance  money  for  the  said  ship;  the  declaration  stated 
an  endorsement  by  A.,  and  averred  that  the  defendant  received 
the  said  wages  from  the  said  ship.  After  verdict  for  plaintiff,  on 
motion  in  arrest  of  judgment,  the  case  of  Andrews  v.  Franklin 
was  mentioned,  which  Mr.  Ford,  for  the  defendant,  said  had  never 
been  determined.  The  court  said,  that  they  would  look  iutothe 
esse,  and  see  whether  it  had  been  determined.  The  reporter  adds, 
that  the  court  inclined  to  eive  judgment  for  the  plaintiff,  and 
after  looking  into  the  case,  did  sot  ut  audivi.  In  Beardesley  v.  Bald* 
win,  E.  15  G.  2.  B.  R.  MS.  the  court  said,  that  as  to  Andrews  y, 
Franklin,  if  it  ever  was  determined,  which  they  could  not  6nd,  it 
must  have  been  decided  on  the  certainty  observed  in  the  return  of 
ships,  and  which  vmust  be  looked  upon  as  an  event  in  itself  not  cofo 
tingent. 

*  1  Wiis.  862. 
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If  an  action  is  brought  on  a  joint  note1,  and  some  of  the 
persons  making  the  note  are  not  made  defendants,  advan- 
tage can  be  taken  of  the  omission  by  plea  in  abatement 
only  (72). 

An  action  was  brought  against  defendant  only  on  a  joint 
and  several  note  made  by  defendant  and  one  S  tod  dart*.  Plea 
non  assumpsit.  Defendant  gave  in  evidence  an  agreement 
in  writing  entered  into  by  plaintiff  with  the  assignees  of 
Stoddart,  then  a  bankrupt,  to  receive  from  them  600/,  in  lieu 
of  883/.  actually  due  from  the  bankrupt  on  this  note,(which 
was  for  100/.)  and  on  other  transactions;  and  that  defen- 
dant was  only  surety  for  Stoddart.  Defendant  obtained  a 
verdict  On  motion  to  set  it  aside,  it  was  resisted  on  the 
part  of  the  defendant,  on  the  ground  that  the  agreement  put 
an  end  to  the  plaintifTsrecovery  on  the  note,  that  the  princi- 
pal could  not  be  discharged  without  discharging  the  Surety 
also.  On  the  part  of  the  plaintiff  it  was  urged,  that  it 
was  uot  the  meaning  of  the  agreement  that  defendant  should 
be  discharged.  But  per  Lord  Mansfield  C.  J.  the.  plaintiff 
was  party  to  the  agreement,  and  we  cannot  receive  parol 
evidence  to  explain  it.  Whatever  might  be  the  inteution 
of  the  parties,  the  principal  cannot  be  released  without  its 
operating  for  the  benefit  of  the  surety.    Rule  discharged. 

Consideration. — It  will  be  presumed,  that  the  note  hat 
been  given  for  a  good  and  valuable  consideration  until  the 
contrary  appear.  As  between  the  immediate  parties,  want 
or  illegality  of  consideration  may  be  insisted  on  as  a  de- 
fence. 

In  an  action  by  the  payee  against  the  maker  of  a  promis- 
sory note  for  lOL*  which  had  been  given  by  the  defendant 
as  an  apprentice  fee  with  his  son  to  the  plaintiff,  to  whom 
the  son  was  bound;  it  appeared  at  the  trial,  that  in  the  in- 
dentures of  apprenticeship  no  mention  had  been  made  of 
this  premium  having  been  given  with  the  apprentice,  nor 
was  there  any  stamp  thereon  in  proportion  to  the  value,  as 
required  by  stat.  8  Ann.  c.  9.  in  default  of  which,  by  the 
39th  section  of  the  stat.  the  indentures  are  declared  to  be 
void.    The  apprentice  remained  some  part  of  hjs  time  with 

a  Per    Buller  J.  iu  Reet'r.  Abbott,    o  Garrett?.  Jull,  B.  R.  M.  23  G.  3. 
Cowp.  839.  MS. 

p  Jacftson  v.  Warwick,  7  T.  R.  lai. 


(72)  This  is  0  general  rule.     See  Rice  v.  Shute,  5  Burr.  26ll 
sm«l  ether  cares,  cited  in  note  (64),  ante,  p.  1 10. 
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bis  master,  and  the*  absconded.  It  was  objected  cm  the 
p*rt  of  the  defendant*  that  the  indentures  being  void,  the 
consideration  of  the  note  had  failed.  To  this  it  was  an- 
swered, that  the  avoiding  of  the  indentures  could  not  col- 
laterally affect  this  note;  but  that  at  all  events  it  was  suffi- 
cient, if  there  were  any  consideration  to  sustain  it;  and  here 
the  master  had  provided  board  and  lodging  for  some  time 
for  the  apprentice.  But  Lawrence  J.  was  of  opinion,  that 
the  consideration  was  entire,  and  that  it  had  wholly  failed. 
The  Court  of  King' a  Bench  concurred  in  opinion  with  the 
learned  judge. 

Where  the  action  is  brought  not  as  between  immediate 
parties,  and  the  plaintiff  is  a  bona  fide  holder  for  a  valuable 
consideration,  without  notice,  such  illegal  consideration 
only  as  makes  the  note  void  ab  initio,  viz.  gaming*  and 
usury'  can  be  alleged  in  bar  of  the  action. 

\n  an  action  by  the  endorsee  against  the  maker  of  a  pro- 
missory note,  the  defence  insisted  on  was,  that  the  note  had 
been  given  for  hits  against  defendant  in  a  lottery  insurance: 
Kenyon  C.  J.  was  of  opinion,  that  the  plaintiff  was  entitled 
to  recover,  observing  that  the  innocent  endorsee  of  a  gaming 
note,  or  note  given  on  an  usurious  contract,  could  not  re- 
cover, but  that  in  no  other  case  could  the  innocent  endor- 
see be  deprived  of  his  remedy  on  the  note ;  and  that  a  con- 
trary determination  would  shake  paper  credit  to  the  foun- 
dation*. 

A  person,  who  at  the  request  of  the  hplder  of  a  note,  hag 
put  his  hame  upon  it,  and  in  consequence  thereof  has  been 
obliged  to  pay  the  contents  to  a  bond  fide  bolder,  may  reco- 
ver the  money  paid  from  any  person  whose  name  is  on  the 
note,  although  he  knew  that  the  note  was  originally  giveo 
for  an  illegal  consideration,  viz.  for  premiums  for  the  insu- 
rance of  tickets  in  the  lottery1. 

Stamp. — Every  promissory  note  must  be  duly  stamped, 
that  is,  with  a  stamp  of  the  proper  value  and  proper  deno- 
mination. * 

A  promissory  note*,  given  at  the  time  when  the  31  Geo. 
3.  c.  95.  was  the  only  statute  regulating  the  stamp-duty  oo 
promissory  notes,  was  holden  not  available  in  law,  because 

q  SUt  g  Abb,  c.  14.  'a*!,  ante,  p.  988.  t  Seddoss  ▼.  Stratford,  London  nt- 

and  Bovryer  +.  Batnpton,  Str.  1 155.  ting*  after  T.  T.  34  6.  3.    Kenyw 

r  id  Aun,  at.  9.  c.  16.1.  1.  ante, p.  989.  C.  J.  PeakeVN.  P.  C.  915. 

Lowe  v.  Waller,  Doug.  735.  «  Chamberlain  ▼.   Porter,  1  Bo*,  a 

0  Winstanley  v.  Bowdeu,  Midd*.  sit-  Pal.  N.  R.  30.                                * 

tings  after  M.  T.  41  G.  3.  B.  R.  »  " 

MSS. 


J 


BILLS  OF  EXCHANGE.  851 

* 

it  was  stamped  with  a  receipt  stamp,  although  it  was  of 
equal  value  with  that  required  for  a  promissory  note* 

For  the  amount  of  the  stamp  duties  on  promissory  notes, 
see  ante,  p.  279. 

For  the  statutes*  regulating  notes  given  for  a  less,  sum 
than  five  pounds,  see  Chitty  on  Bills,  Appendix,  sect*  8. 
ed.  2nd. 

tttccaamr  n  trim 

X.  Of  the  Time  when  a  Note  ought  to  be  presented  fa* 

Payment. 

Payment  must  be  demanded  within  a  reasonable  time 
after  the  note  becomes  due.  Whether  a  note  has  been  pre- 
sented for  payment  within  a  reasonable  time  is  a  question 
of  law,  but  dependent  on  facts,  viz.  the  situation  of  the  par- 
ties, their  places  of  abode,  and  the  facility  of  communica- 
tion between  them*. 

On  promissory  notes,  payable  at  a  certain  time  after  date, 
or  after  sight,  three  days  grace  are  allowed ;  consequently, 
payment  of  such  notes  ought  not  to  be  demanded  until  the, 
last  of  the  three  days,  unless  it  happen  to  be  a  Sunday,  or  a 
great  holiday,  in  which  case  payment  ought  to  be  demanded 
on  the  next  preceding  day.  The  three  days  of  grace  are- 
computed  exclusively  of  the  day  on  which  the  payment  is 
by  the  terms  of  the  note  to  be  made.  It  has  not  been  de- 
termined solemnly,  whether  days  of  grace  are  to  be  allowed- 
on  notes  payable  at  sightb.  They  are  not  allowed  on  notes 
payable  on  demand* 

Where  a  note  is  made  payable  at  a  month  or  months  after 
date,  the  computation  npust  be  (contrary  to  the  general  rule 
ef  law)  by  calendar  and  not  by  lunar  months. 

Where  a  note  is  in  the  hands  of  an  endorsee,  and  he  de- 
mands payment  thereof  from  the  maker,  who  refuses  or 
omits  to  pay  the  same,  notice  of  such  refusal  or  default 
ought  to  be  given  by  the  endorsee  himself6  to  the  prior  en- 
dorser or  endorsers  (if  more  than  one)  within  a  reasonable 
time;  otherwise  the  endorser  will  be  discharged. 

x  15  G.  3.  c.  51.    17  G.  3.  c.  30.    37      b  See  this  question  discussed  in  Chit. 
G.  3.  c.  39.  ty'i  Treatise  ou  Bills,  p.  19s,  ed.  8<L 

a  Darfcuhire  ▼.  Parker,  sj  East,  3.  c  £ce  Tin  d  at  v.  Brow  a,  1  T.  R.  1S7. 
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ought  to  be  set  forth  accurately,  that  is,  either  !n  the  tttmd 
in  which  it  was  made,  or  ;lccovdin<j  to  the  legal  effect  ftnd 
operation  of  those  terms;  ibr  a  variance  iti  any  tnateriat 
point,  between  the  statemeut  in  the  declaration  and  the 
note  produced  in  evidence,  will  be  fhtal. 

As  where  in  an  action  on  a  promissory  note8,  made  by  the 
firm  of  Austin,  Strobell,  ana  Shirtliff,  who  were  declared 
against  by  the  name  of  William  A.,  Robert  S.,  and  William 
S.,and  it  was  proved  that  the  firm  consisted  of  William  A., 
Daniel  S.,  and  William  S.,  it  was  holderi  that  the  v&riahcfe 
was  fatal. 

Where  the  maker  of  a  promissory  note  taakes  a  memo- 
randum at  the  foot  of  ilh,  that  he  will  pay  it  at  the  house  of 
A.,  as  this  does  not  form  any  part  of  the  contract,  it  is  not 
necessary  to  state  it  in  the  declaration ;  but  if  it  tonus  a 

Crt  of  the  body  of  the  note,  it  must  be  stated,  and  it  must 
averred,  that  the  note  was  presented  for  payment  at  that 
place,  even  in  an  action  against  the  maker*. 

'  In  cased  wttefe  setemi  notes  hare  been  made  by  the  de- 
fendant, fcnd  which  are  due  and  payable,  a  count  on  each 
Mote  ought  to  be  inserted  in  the  declaration. 

To  the  special  count  or  counts,  such  of  fhfe  common 
counts  ought  to  be  added  as  lfoay  be  adapted  to  the  circmn* 
stances  of  the  case. 

Although  on  a  count  for  money  lent,  or  for  money  had 
and  received,  a  promissory  note  may  be  given  in  evidence', 
as  affording  a  presumption  that  so  much  money  was  Tent, 
or  had  and  received,  and  although  the  jury,  in  case  such  evi- 
dence be  not  rebutted,  will  conclude  against  the  defendant, 
yet  it  is  advisable  to  declare  specially  on  the  note;  for  other- 
wise, in  the  case  of  a  judgment  by  default,  the  usual  refer- 
ence to  the  master  in  B.  R.  -or  prothonotary  in  C.  B.  cannot 
be  made  to  Compute  principal,  interest,  and  costs1. 

Where  a  note  is  payable  to  A.  or  order,  and  endorsed, 
the  endorser  is  considered  as  a  warranter  of  the  note ;  and, 
therefore,  it  is  necessary,  in  an  action  brought  against  the 
endorser,  to  allege  and  prove  a  demand  of  the  maker*,  and 
notice  of  default  or  refusal  to  pay  wtthiti  fc  reasonable  time 
by  the  holder  himself1.    . 


t 


Gordon  ▼.  Austin,  4  T.  Jt.  6ll.  m  Adjudged  in  C.  B.  E.  4  G.  2.  <$tri 

Sonndenon  v.  Judge,  £  H.  B1.50&.  by  LeeC.  J.  in,  2  Str.  10S7-  "<*l' 

i  Saundereon  ?.  fewvres,  B.  R.  M.  59  nised  by  Lord  Mansfield  C.  J.  *m* 

G.  3.  adjudged  on  demurrer.  Burr.  676. 

k  Str.  725.  a  Tin<U  t.  Brown,  1  T.  B.  tfc 

1  Osborne  ▼.  Noad,  a  T.  R .  648. 
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To  an  action  on  a  promissory  note,  any  plea  may  be 
pleaded  which  the  law  permits  to  be  pleaded  to  actions 
founded  on  contract,  e.  g.  accord  and  satisfaction,  coverture, 
infancy,  payment,  statute  of  limitations,  set-off,  tender;  as 
to  which,  see  ante,  tit  Assumpsit,  s.  IV.  p.  110.— 147. 

To  an  action  of  assumpsit  by  A.,  B.,  and  C,  against  D.°, 
as  one  of  the  endorsers  of  a  promissory  note  drawn  by  E.,  in 
flavour  of  C,  D.,  and  (himself)  E.,  then  in  partnership,  and 
by  them  endorsed  to  A.,  8.,  and  C;  defendant  pleaded  in 
bar,  that  C.  one  of  the  plaintiffs,  was  liable  as  an  endorser, 
together  with  D.  On  special  demurrer  the  plea  was  holden 
to  be  good ;  Lord  Eldon  C.  J.  observing,  that  the  subject 
of  this  plea  could  not  have  been  pleaded  in  abatement;  be- 
cause a  plea  in  abatement  ought  to  give  a  better  writ,  not 
to  shew  that  the  plaintiff  can  have  no  action  at  all.  The 
effect,  however,  of  a  judgment  for  the  defendant  would  be, 
that  if  a  man  made  a  note  to  hitpself  and  others  carrying  on 
business  under  a  particular  firm,  and  that  partnership  was 
dissolved,  the  promissory  note  could  neither  be  put  in  suit 
as  such',  u or  enforced  as  an  equitable  agreement,  because  on  ' 
a  promissory  note  stamp*  Considering,  therefore,  the  quan- 
tity of  circulating  paper  in  this  country,  standing  under  the* 
same  circumstances  with  the  note  in  question,  the  con- 
sequence of  such  a  decision  might  be  highly  injurious. 
However,  the  case  of  Moffatt  v.  Van  Millengen*  was.  unan- 
swerable. 

Evidence.-— \x\  an  action  on  a  promissory  note,  to  which 
the  general  issue  is  pleaded,  the  plaintiff  must  prove  every 
material  allegation  in  the  declaration* 

It  is  a  general  rule,  that  to  prove  the  contract  the  original 
note  must  be  produced  in  evidence.  This  rule  is  dispensed 
with  in  special  cases  only,  as  where  it  can  be  proved,  that 
the  note  nas  been  lost  or  destroyed  by  the  defendant*,  oa- 
th at  it  is  in  the  hands  of  the  defendant,  and  that  he  has  had 
notice  to  produce  tf.  In  these  oases  a  copy  of  the  note,  Qr 
parol  evidence  of  its  contents,  may  be  received. 

The  remaining  evidence  necessary  to  support  the  action 
will  vary  according,  to  the  character  in  which  the  parties 
bring  fbe  action. 

*  In  an  action  by  payee  against  the  maker,  the  hand-writ- 
ing of  the  maker  must  be  proved  by  the  subscribing  witness, 

•  MaiiiwaHnf  v.  Newman,  9  But.  &  <|  Lord  R*ym.  73J. 

Port.  130.  r  3  Bob.  fc  Pal.  39. 
}  47  G.  3.  B.  R.  s  Bo«.  &  Pol.  134.  »- 

n^(c.) 
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if  any;  if  Blot,  by  some  person  who  is  competent  to  prove 
such  hand- writing,  in  an  action,  by  firat  endorsee  against 
tbe  maker,  the  same  evidence  as  in  the  preceding  case,  to* 
gether  with  proof  of  the  endorsement  to  the  plaintiff,  will 
be  necessary.  In  an  action  against  an  endorser,  proof  of 
the  hand-writing  of  the  maker,  or  of  any  endorser  prior  to 
the  defendant  (except  the  first,)  unless  specially  alleged  in 
the  declaration,  is  not  necessary ;  but  in  this  case  it  must  be 
proved  that  payment  was  duly  demanded  of  the  maker,  and 
that  the  maker  refused  to  pay,  or  made  default  therein,  and 
that  notice  of  such  refusal  or  default  was  given  to  the  de- 
fendant within  a  reasonable  time. 

In  an  action  against  the  maker  of  a  note,  although  tbe 
promise  be  to  pay  the  money  at  a  particular  place,  it  is  not 
necessary  to  prove  a  presentment  at  that  place*. 

A.  being  in  insolvent  circumstances*,  B.  undertook  to  be 
%  security  for  a  debt  owing  from  A.  to  C.  by  endorsing  a 

£romissory  note  made  by  A.  payable  to  B.  at  the  house  of 
>.  Tbe  note  was  accordingly  so  made  and  endorsed,  with 
the  knowledge  of  all  parties.  Just  before  it  became  due,  B.  • 
having  been  informed  that  D.  bad  no- effects  of  A.  in  his 
hands,  desired  D.  to  send  the  ftote  to  him,  B.,  and  said  he 
would  pay  it*  B.  having  then  a  fund  in  his  bands  for  that 
purpose;  the  note  was  not  presented  at  D.'s  house  till  three 
days  after  it  was  due.  It  was  holden,  that  C.  could  not 
maintain  an  action  against  B.  on  the  note,  not  having  used 
due  diligence  in  presenting  tbe  note  as  soon  as  it  was  due  to 
D.  for  payment,  and  in  giving  immediate  notice  to  B.  of  the 
non-payment  by  D. ;  for  B.  had  a  right  to  insist  on  the  strict 
rule  of  law  respecting  the  endorser  of  a  note,  notwithstand- 
ing the  particular  circumstances  of  the  case. 

In  aft  action  by  a  second,  third,  or  Any  subsequent  eit- 
doibee,  against  the  maker,  where  the  first  endorsement  is  ia 
blank ;  as  the  plaintiff  is  not  bound  to  set  forth  any  endorse- 
ment, except  the  first,  but  may  strike  out  tbe  others,  if  be 
adopts  this  course,  the  proof  will  be  tbe  same  as  in  the  pre- 
ceding case;  but  if  all  or  any  of  tbe  endorsements  subse- 
quent to  tbe  first  are  set  forth,  they  must  be  proved. 

An  endorser  on  a  note",  who  has  received  money  from  the 
payee  to  take  it  up,  is  a  competent  witness  for  the  maker  in 
an  action  againsthim  by  tbe  endorsee,  to  prove  that  he  bid 

•  Nicholk  t.  Bowes, ft  Camp.  N.  P.  C.  a  Bht  ▼.  Kershaw,  9  East,  45S.  rfcaf- 
49s.  ButteeSMUtderaon  t.  Bowes,  wised  by  Sir  W.  -Gnat,  M.  R.  ia 
Mite,  p.  354.  '  Pant  w.  ■    ■  ^Tafanlnittimtor  of  Ha-  • 


t  KiduHtaa  t.  fkaliit,  » H.  Bl.  609.         mitaw.  Privy  tofcactl,  99  la*, 
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satisfied  the  note,  being  either  liable  to  £he  plaintiff  on  the 
note,  if  the  action  is  defeated,  or  to  the  defendant  for  money 
had  and  received,  if  the  action  succeeds;  and  his  being  also 
liable,,  in  the  latter  case,  to  compensate  the  defendant  for 
the  costs  incurred  in  the  action,  by  such  non-payment, 
makes  no  difference. 

In  an  action  by  the  endorsee  against  the  maker  of  a  pro- 
missory note*  without  original  consideration,  if  the  payee 
has  become  bankrupt,  and  obtained  his  certificate  subse- 
quently to  the  date  of  the  note,  he  is  not  a  competent  wit- 
ness for  the  defendant,  for  he  is  no  longer  liable  to  the 
plaintiff;  but  would  be  liable  to  the  defendant,  if  the  latter 
were  obliged  by  this  action  to  pay  the  promissory  note 
drawn  for  his  accommodation. 

Conclusion.— -The  limits  prescribed  Ux  this  abridgment 
will  not  permit  the  insertion  of  any  more  cases  under  this 
head,  nor  indeed  is  it  necessary ;  for  although  a  promissory 
note*,  while  it  continues  in  its  original  shape,  does  not  bear 
any  resemblance  to  a  bill  of  exchange,  yet  when  it  is  en- 
dorsed, the  resemblance  begins;  for  then  it  is  an  order  by 
the  endorser  upon  the  maker  qf  the  note  to  pay  to  the  en- 
dorsee; the  endorser  is  as  it  were  the  drawer,  the  maker  of 
the  note  the  acceptor,  and  the  endorsee  the  payee. 

From  this  resemblance  between  a  bill  of  exchange  and  > 
promissory  note,  it  follows  that  many  of  the  rules  which 
are  applicable  to  bills  of  exchange,  hold  also  in  the  case  of 
promissory  notes. 


?  Maundrell  r.  Kennett,  London  tjt-    y  Per  Lord  Manifield  C.J.   Peyl|n  r. 

'    "    •,  H.T.  49  G.  3.  *    *      •     "         "        -•    -- 
ip.tf.P.  C.408B. 


lings,  H.  T.  49  G.  3.'  Bayfcy  J. "  l     '  Adam**,  %  Purr.  $?f\, 
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CARRIERS. 

I.  Of  common  Car  rier sand  their  Responsibility. 
II .  Of  Notices  given  by  common  Carriers  for  the  Pur* 
pose  of  limiting  their  Responsibility,  and  the 
Manner  in  which  such  Notices  have  been  con- 

9 

strued. 

III.  Of  the  Lien  of  Carriers. 

IV.  By  whom  Actions  against  common  Carriers  ought 

to  be  brought. 
V.  Of  the  Declaration. 
VI.  Of  Payment  of  Money  into  Court. 
VII.  Evidence. 


« 

I.  Of  common  Carriers  and  their  Responsibility 

MASTERS*  and  owners  of  ships,  hoymen,  lightermen, 
barge  owners*,  proprietors  of  waggons,  stage  coaches  (1), 

a  Morse  v.  Sine,  2  Lev.  60-  b  Rich  v.  Kneeland,  Crw.  Jac  **>• 

Hob.  17.  S.  C. 


(l)  It  was  ruled  by  Holt  C.  J.  in  Upshare  v.  Aidee,  B.  R.  Lon- 
don Sittings,  H.  8  W.  3.  Corny.  25.  that  a  hackmey  coachman  was 
not  a  common  carrier  within  the  custom  of  the  realm,  and  could 
not  be  charged  for  the  loas  of  a  passenger's  goods,  except  where 
there  was  an  express  agreement,  and  money  paid  for  the  carnage 
of  the  goods.  And  in  Middleton  v.  Fowler,  Salk.  388.  there  was 
a  like  determination  by  Holt  C.  J.  at  N.  P.  in  regard  to  stage 
coachmen,  except  such  as  took  a  distinct  price  for  carriage  of 
goods,  as  well  as  persons.  But  in  a  late  case  of  Clarke  y.  Gray, 
4  Esp.  N.  P.  C.  1 77*  where  an  action  was  brought  against  the  pro- 
prietor of  a  stage  coach,  to  recover  the  value  of  a  trunk  which  baa 
been  lost  while  the  plaintiff  was  travelling  in  the  defendant's  coach* 


CARRIER  ^9 

&c.  a,r$  dqqqmjnatad  cotpipcn)  parrier* »  and  by  tb^  ciwjtoof 
of  the  realm',  that  is,  by  tbe  common,  tyw,  are  bound  (Sji  ti^ 
receive  apd  carry  tbe  gOQds  qf  tbe  subject  for  a,  reaspiiibj^ 
hire  or  reward  (3),  to,  take  dpe  care  Qf  them  in  their  pass^e* 
to  deliver  them*,  safely  (4).  wi$  4R  tl\e  samp  •  cftpdu^jL  z% 

c  l  Ro|l.  Abr.  9.  (C)  pi.  I.  d  Per  Pophatn  C.  J:  0tftnt»:S7* 


it  »  i !  .  ■'    '      '■  .i.i         ■     :u» 
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the  defendant  proved  that  he  had  given  notice,  that  he'  tfroula  toot 
be  liable  for  any  parcel  of  above  £5  value,  unless  paid  fox  *p  such  j 
it  was  however  contended  for  plaintiff,  that  this  notice  applied'  i& 
the  ease. of  goods  sent  to  be  carried  only,  and  nat  to  the' case  of 
passengers*  luggage;  But  iMd  Etietoborough  C.  J.  said,  -that  ill 
bad  been  decided,  that  the  luggage  of  passenger*  dame  within  th« 
exception.  So  per  Chambre  •*•  $  Bflfc  &  PuJ.4l9«  "  It  has  been 
determined,  that'jf  a  man  travel  in  a  stage  coach,  and  take  hisr 
portmanteau  with  him,  though  he  has  his  eye  upon  the  port- 
manteau, yet  the  carrier  is  not  absolved  from  his  responsibility,  btot' 
will  be  liable  if  the  portmanteau  be  lost.''  If  a  coachman  com- 
monly carry  goods,  and  takes  money  for  so1  doing,  be  wtH  be  in  the 
tame  case  with  a  com  mo*  earner,  and'  w  a  oarfle*  for  that purpose^ 
whether  the  goods  are  a  passenger's  or  a  stranger's.  Nisi  Priua 
opinion  of  Jones  J.  in  Lqveit  v.  Hobfys,  2  Sjjiow.  127.  "! 

(2)  An  action  on  the  case  will  lie  against  a  common  carrier  for 
refusing  to<!arry  goods  after  an  offer  ofhis  hire.  Jackson  v.  Rogers,- 

8Sbowf3?7-  ... 

(3)  In  aa  action  against  a  common  wrier  fa*  Iftipg  a  box  by 
pegligen.ee,  a  motipa  wis  made  i*  arceat  of  judgmepk  because-  a 

irticujajr  sum  wa%  not  roantiojtfd  in  the  deelaratjaa  to  bef  paid  for 
re,  bnt  a  reasonable  fcewAgi  enjy ;  tbe  declaration  was  balden  to 
well  enough,  for*  perhaps,  there  was  not  any  agreement  for  a 
sftm  certain ;  yet  aa  in  Buch  caae  tbft  earner  may  maintain  a  quam- 
tum  wmyt,  he  ia  equally  liable  a*  where  there  is  aa  express  agree* 
meat  fer  a  jierticular  sum.  Bastard  v.  Bastacd*  ft  Shew,  gi, 
Agreed  also  in  L^ovett  v.  I^obbs,  2  Show.  1 29. 

(4)  In  Q*14«0  v.  Manning  apd  another,  ft  BI.  Rep.  P46.  where 
$ii|  action  waa  brought  agaiust  carries*  (91  pot  delivering  gooda 
within  a  reasonable  tome,  tbe  question  waa  agitated,  whether  it  was 
tbe  <toy  of  carrier*  to  deliver  aa  well  aa  carry  goods,  Tbe  court 
declined  giving  any  opinion  on, the  genenal  question,  conceiving 
that  umjgr  the  special  circumstance*  of  tbe  caae  then  before  theim 
the  defendants  were  liable,  because  it  appeared  that  their  general 
course  of  trade  was  to  deliver  goods  at  the  house*  to  which  they 
were  directed,  thai  they  received  a  premium  and  kept  a. servant 
fee  thpt  special  purpose,  and  that  they  must  ba  understood  to  have 
conirugfaed  to  carry  the  goods  in  question,  on  the  same  terms,  an.4 
in  this  aame  manner,  that  they  carried  the  gooda  of.  other  person*, 
QpuJd  J.  expressed  an.  opinion,,  that  ajl  carrier*  were  bound  to 
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Vh^n  tbey  were  received,  or  in  default  thereof  to  make 
fcomperjBation  to  the  owner  fdr  any  loss  or  damage  which 
hhppem i  while  the  goods- are  in  their  custody,  except  such 
k>$s  or  damage  as  arises* from  the  act  of  God  (5),  as  storms, 
tempests,  and  the  like;  or  of  the  enemies  of  the  king. 

Io  an  action  brought  against  a  common  carrier  by  water*, 
charging  tjje  defendant  with  negligence,  it  was  hokleo  to 
be  no  defence,  "  that  the  ship  was  tight,  when  the  goods 
\yere  ptafed  on  board,  but  that  a  rat,  by  gnawing  out  the 
oakum,  had  made  a  small  hole  through  which  the  water 

Subbed;"  on  tbe  ground  that  whatever  was  not  excused  by 
lot,  was  to  be  deemed  a  negligence  in  the  carrier,  and  that 
he  was  .answerable  in  all  events,  except  where  the  goods 
were  damaged  by  the  act  of  God,  or  the  king's  enemies. 

So  Where  the  proprietors  of  the  Trent  navigation*  had 
undertaken  to  carry  goods  from  Hull  to  Gainsborough,  and 
the  vessel,  on  board  which  tbe  goods  were  placed,  drove 
against  an  anchor  in  the  river  Humber,  and  sank;  it  was 
bolcjen,  that  tbe  carriers  were  responsible  to  tbe  owner  of 
the  goods  for  the  damage  sustained ;  although  it  was  proved, 

e  Dale  v,  Hall,  i  Wils.  981,  t.  Wood,  E.  95  G-  3.  B.  R.  3  Esp, 

f  Proprietors  of  the  Treof  Navigation        N\  P.  C.  197. 


give  notice  of  the  arrival  of  goods  to  the  persons  to  whom  tbey 
were  consigned*  whether  bound  to  deliver  or  not.  In  Hyde  v.  the 
Trent  and  Mersey  Navigation  Company,  5  T.  R.  396.  the  general 
question,  whether  a  carrier  was  bound  to  deliver  tbe  goods  to  die 

girson  to  whom  they  are  directed  was  again  agitated;  Ashhsrtt, 
uller,  and  Grose,  Jt.,  were  of  opinion  that  a  carrier  was  so  bound ; 
but  Henyon  C.  J.  appears  to  have  inclined  to  the  contrary  opinion. 
The  special  circumstance*  of  the  case  (which  aee  post  p.  36 1.)  reo* 
dered  it  unnecessary  for  the  court  to  decide  the  general  question* 

(§)  The  plaintiff  put  goods  on  board  the  hoy  of  the  defendant, 
who  was  a  common  carrier;  coming  through  bridge,  by  a  sudde* 
gust  qfmnd  the  hoy  sunk  and  tbe  goods  were  spoiled.  Pratt  C. 
J.  held  the  defendant  not  answerable;  the  damage  having  been 
occasioned  by  the  act  of  G*d*  For,  though  the  defendant  ought 
not  to  have  ventured  to  shoot  the  bridge,  if  the  general  bent  of  the 
-weather  had  been  tempestuous,  yet  this  being  only  a  sudden  gust 
of  wind  had  entirely  varied  the  case.  The  plaintiff's  counsel  ha?* 
ing  offered  some  evidence,  that  if  the  hoy  had  been  in  a  better  con- 
dition U;wou)d  not  have  sunk,  the  Chief  Justice  said  that  a  carrier 
was  not 'Obliged  to  )iave  a  new  carriage  for  every  journey  ;  it  was 
sufficient,  if  he  provided  one  which,  without  any  extraordinary  ao 
cident,  (such  as  this  was)  would  probably  perform  the  journey, 
Amies  vf  Stephens,  Stvf  138, 
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that  the  accident  was  occasioned  by  the  negligence  of  the 

Eersons  on  board  a  barge  in  the  river,  who  had  not  put  a 
uoy  out,  to  mark  the  place  where  the  anchor  lay :  the 
court  observing,  that  there  was  a  degree  of  negligence  in  the 
master  of  the  vessel  also ;  for  his  not  seeing  the  buoy  ought 
to  have  put  him  upon  inquiring  more  minutely  about  the 
anchor;  and  even  if  there  had  not  been  any  actual  negli- 
gence, yet  negligence  in  law  was  sufficient. 

A  common  carrier  being  an  insurer  in  all  cases  (except 
thp  two  before  mentioned)  is  responsible  for  a  loss  occa- 
sioned by  accidental  fire,  provided  such  loss  happens  while 
the  goods  are  remaining  in  bis  custody  (6)  as  a  common 
carrier. 

As  where  the  goods  intrusted  to  a  common  carrier  were 
consumed  by  an  accidental  fire*,  communicating  to  a  booth 
where  the  goods  had  been  deposited  by  the  carrier  in  the 
course  of  the  journey,  it  was  holden,  that  the  carrier  was 
liable,  although  the  jury  found  that  the  goods  were  Con- 
sumed without  any  actual  negligence  on  the  part  of  the 
carrier. 

So  where  common  carriers  from  A.  to  B.fc  charged  and  re- 
ceived for  cartage  of  goods  from  a  warehouse  at  B,  (where 
they  usually  unloaded,  but  which  did  not  belong  to  them) 


f  Forward  v.  Pittard,  i  T.  R.  37. 


h  Hyde  v.  Trent  and  Mersey  Naviga- 
tion, 5  T.  R.  389. 


(6)  In  an  action  by  the  East  India  Company  against  ajighter* 
man,  on  an  undertaking  to  carry  for  hire  on  the  river  Thames, 
from  the  ship  to  the  Company's  warehouses,  it  appeared,  that  it 
was  the  usage  of  the  Company,  on  the  unshipping  their  goods,  to 
put  an  officer,  called  a  guardiau,  in  the  lighter,  who,  as  soon  at 
the  lading  is  taken  in,  puts  the  company's  lock  on  the  hatches, 
and  goes  with  the  goods  to  see  them  safely  delivered  at  tke  ware- 
house. This  had  been  done  ra  the  present  case,  and  part  of  the 
goods  were  lost.  Raymond  C.  J.  was  of  opinion,  that  this  differed 
from  the  common  case,  this  not  being  any  trust  in  the  defendant, 
and  the  goods  were  not  to  be  considered  as  ever  having  been  in  hit 
possession,  but  in  the  possession  of  the  Company's  servant,  who 
had  hired  the  lighter  to  use  himself;  he  thought,  therefore,  that 
the  action  was  not  maintainable,  and  the  plaintiffs  were  non-suited. 
East  India  Company  v.  Pulleu,  Str.  690.  It  was  observed  by 
Cham b re  J.  in  2  Bos.  &  Pu).  41j).  that  the  foregoing  decision 
proceeded  on  the  usage  of  the  East  India  Company,  who  never 
intrust  the  lightermen  with  their  goods,  but  give  the  whole  charge 
of  the  property  to  the  officer,  called  the  guardian* 
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to  the  house  of  the  consignee  in  B.,  it  was  hold  en,  they  were 
responsible  for  a  loss  by  an  accidental  fire  while  the  goods 
were  in  that  warehouse ;  although  they  allowed  the  profit* 
of  the  cartage  to  another  person,  and  that  circumstance  was. 
known  to  the  consignee. 

But  where  the  goods  are  not  remaining  in  the  defendant's 
custody  as  common  carrier1,  he  is  not  liaUe ;  as  where  the 
goods  had  been  carried  by  the  defendant  from  A.  to  3.  and 
there  deposited  in  his  warehouse,  merely  for  the  convenience 
of  the  owner,  until  they  could  be  forwarded  by  another  coot 
veyance,  {the  owner  not  paying  the  defendant  any  thing  for 
the  warehouse  room)  and  were  consumed  by  an  accidental 
fire  there,  it  was  holden,  that  the  defendant  was  not  liable. 

If  a  common  carrier  be  rpbbed  of  the  gpooV,  be  shall  an- 
swer the  value  of  them ;  for  loving  his  hire,  there  i§  an 
implied  undertaking  for  the  safe  custody  and  delivery* 

Where  a  person  undertakes  to  carry  goods  safely  and  se* 
curely !,  he  will  be  responsible  for  the  damage  they  snstaia 
in  tbe  carriage  through  his  neglect,  though  he  is  not  a  com- 
mon carrier,  nor  Has  any  reward  for  his  labour  (7) ;  and  this 

i  Garside  ▼.  Trent  and  Mersey  Navi-    \  \  Inst.  89.  a.  Woodleife  r.  Curties, 
gallon,  VT.  R.  58  U  1  Rol.  Abr.  2.  (C)  pi.  4.  8.  P. 

I  Ceggs  t.  Bemud,  Lord  ftaym.  go> 


(7)  In  a  special  action  on  the  case,  wherein  the  plaintiff  declared 
that,  whereas  the  defendant  had  undertaken  to  carry  a  hare  for  the 
plaintiff  from  A*  to  B.»  yet  the  defendant  carried  the  same  so  negli- 
gently, that  be  lost  it  by  the  way,  to  the  damage  of  tjje  plaintiff  of 
4iWL  On  djeaiurner  to  the  decjarettoa,  it  was  objected  by  Hawkins 
Serjeant,  that  the  plaintiff  had  not  declared  on  the  genjeraj  cusjtojo 
ef  tine  realm  relating  to  carriers,  and,  therefore,  the  defendant  mu# 
be  taken  to  fee  a  private  person ;  if  so,  there  was  not  any  con- 
sideration laid,  aad  consequently  the  promise  was  merely  m4&t 
m#»m*  9dly.  The  plaintiff  had  not  set  forth  a  delivery  of  tfc 
We,  upon  which  the  promise  was  made,  and  for  the  breach  ^ 
whveh  promfee  the  action  was  brought,,  Pnobyn  a»d  ELeynoU* 
itim  o«dy  judges  in  court)  as  to  tbe  first  objection  a^qwUed*  that 
tbe  defendant  must  be  taken  to  he  a  private  person;  bat  \t  was  de- 
ftanmiaed  ipCoggs  v.  Bernard,  tjiat  a  private  person  was  answerable* 
if  he  undertook  the  carriage  of  goods,  for  a  misfeasance,  though 
thare  was  not  aay  consideration ;  and  the  onto  difference  was,  tfit 
i>  coaafaoa  carrier  was  obliged  to  undertake  the  carriage  of  goods 
and  a  private  pevson  was  not ;  but  if  a  private  person  voluntarily 
jAQsJertoak  it,  he  was  by  law  aoawerahle  (or  damage  arising  from  bia 
asjgligenoe*  As  to  the  second  objection,  the  court  said,  that  tip 
delivery  was,  implied ;  for  it,  waa  stated^  thjtf  the  defen4aoA  M 
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rule  holds,  although  the  plaintiff,  for  greater  caution,  toed* 
bis  servant  with  tlu>  goods,  who  pays  a  person  for  guarding 
tbem,  because  he  apprehends  danger  of  their  being  stolen*. 

Coach  owners  are  not  liable  for  injuries  which  passengers 
may  sustain  from  inevitable  accidents,  as  from  the  over* 
setting  of  the  coach  from  the  horses  taking  fright,  there  not 
being  any  negligence  in  the  driver*;  but  otherwise  it  is,  if 
there  be  negligence  in  the  drhrer. 

The  proprietors  of  a  mail  coach  are  answerable  for  an  in- 
jury sustained  by  a  passenger,  through  the  misconduct  of 
their  driver.     White  v,  Boulton,  Peake's  N.  P.  C.  81. 

A.,  a  stable  keeper,  let  to  B.  four  horses  to  draw  B/s 
carriage  from  C.  to  D.  The  horses  were  rode  by  A/$ 
servants.  Through  their  negligence,  the  carriage  of  I.  S« 
sustained  an  injury.  It  was  holden,  that  I.  S.  might  main- 
tain  an  action  against  A.  Sammell  y.  Wright,  5  Esp.  ff, 
P.  C.  268. 
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II .  Of  Notices  given  by  common  Carriers  for  the  Purr 
pose  of  limiting  their  Responsibility,  end  the 
Manner  in  which  such  Notices  h&ve  faeu  con* 
strued. 

The  general  responsibility  of  common  carriers  under  all 
circumstances,  except' those  before  mentioned,  has  induced 
them  to  make  special  contracts  for  the  carriage  of  goods  be- 
yond a  certain  value,  and  to  require  a  premium  iu  propor- 
tion to  the  risk.  In  this  case,  if  the  premium  is  not  paid, 
the  carrier  will  not  be  answerable  (8).    That  the  public 

m  RoblmoD  ▼.  Duomorc,  s  6os.  k  PpL    n  Aston  v.  Heaven,  9  JSsp.  $.  P,  Cr 
416.  533. 
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carped  the  hare  part  of  the  way,  which  be  could  not  have  daap 
without  a  delivery ;  and  as  for  the  breach  of  promise,  the  action 
was  not  brought  for  that,  bqt  for  the  loss  of  the  hare ;  the  promise 
was  only  inducement.  Accordingly  they  gave  judgment  for  the 
plaintiff!    Hutton  v.  Osborne,  B.  K.  M.  3  G.  2.  MSS. 

(8)  A  bag  sealed  was  delivered  to  a  carrier,  and  said  to  oontain 

£$00,  and  the  carrier  gave  a  receipt  for  so  much,  when  in  fact  it 

contained  £400  :  the  carrier  was,  robbed;  it  was  rpled  by  Holt  Cj. 
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may  be  informed  of  the  nature  of  these  special  undertakings, 
it  is  usual  for  carriers,  either  to  insert  in  the  newspapers,  or 
to  distribute  hand  bills,  or  to  place  in  a  conspicuous  situa- 
tion in  the  office,  or  other  place  appointed  for  the  reception 
of  the  goods,  an  advertisement  in  the  form  following: 
"  Take  notice,  that  the  proprietors  of  coaches,  &c.  transact- 
ing business  at  this  office,  will  not  be  accountable  for  any 
passengers'  luggage,  money,  plate,  jewels, watches,  writings, 
goods,  or  any  package  whatever,  (if  lost  or  damaged,)  above 
the  value  of  5/.  unless  insured  and  paid  for  at  the  time  of 
delivery."  (9) 

The  validity  of  these  general  notices  was  questioned  in 
a  modern  case9,  and  it  was  insisted,  that  they  were  contrary 
to  the  policy  of  the  common  law,  and  that  it  was  the  duty 
of  the  carriers,  if  the  reward  was  not  adequate  to  the  risk, 
to  make  special  acceptances  of  the  goods  in  such  case,  at  a 
rate  proportioned  to  the  value  of  the  goods.  But  by  Lord 
Ellenborough  C.  J.  (who  delivered  the  judgment  of  the 
court)  "  considering  the  length  of  time  during  which,  mid 
the  extent  and  universality  in  which  the  practice  of  making 
such  special  acceptances  of  goods  for  carriage  by  land  and 
water  has  now  prevailed  in  this  kingdom,  under  the  6b- 
serration  and  with  the  allowance  of  courts  of  justice,  and 
with  the  sanction  also  and  countenance  of  the  legislature 
itself,  whieh  is  known,  to  have  rejected  a  bill  brought  in 
for  the  purpose  of  narrowing  the  carrier's  responsibility  in 

o  Nicbolaon  v.  WUlmo,  5  East'a  R.  507.  See  alto  Lyon  y.  Mills,  5  Eaift  R. 
483.  where  the  saino  point  was  made,  bat  the  court  did  not  fire  any  opiates 
upon  it 

— — i"^^— ■ ^ ^— ^ — ^— — — — — — — —     1  — — «^ 

J.  that  he  should  be  answerable  only  for  £200,  for  his  reward  ex- 
tended no  further.  Tyly  v.  Mornce,  Carth.  485*  If  a  box  if 
delivered  to  a  carrier  generally,  and  be  accepts  it  so,  he  is  answer- 
able, though  the  party  did  not  inform  him  that  there  was  money  ia 
it;  but  if  the  carrier  asks,  and  the  owner  says,  there  is  not  aoy 
money,  or  if  the  carrier  accepts  it  conditionally,  provided  there  is 
not  any  money  in  it,  it  was  holden  by  KingC.  J.  that  the  carrier 
was  not  liable  in  either  of  these  cases.  C.  B.  TUchbom  v.  White; 
London  Sittings,  Str.  14*.    See  post  p.  367.  n,  (11). 

(9)  The  terms  of  these  notices  vary.  The  provisions  of  some 
are  of  such  a  nature  as  go  in  discbarge  of  the  liability  of  the  car- 
Tier  entirely,  unless  the  terms  of  the  notice  are  complied  with  (see 
a  notice  of  this  kind  in  Clay  v.  Willan,  1  H.  Bl.  298.) ;  q^herv 
limit  the  responsibility  of  the  carrier  to  a  certain  sum,  if  the  con- 
ditions are  not  complied  with,  (See  this  kind  of  notice  in  Clarke 
▼•  Gray,  6  East's  R.  564.) 
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certain  cases,  on  the  ground  of  such  a  measure  having  been 
unnecessary,  in  as  much  as  the  carriers  were  deemed  fuHy 
competent  to  limit  their  own  responsibility;  considering, 
also,  that  there  is  no  case  in  the  books,  in  which  the  right 
of  a  carrier,  thus  to  limit  by  special  contract  his  own  re- 
sponsibility, has  ever  been  by  express  .decision  denied ;  we 
cannot  do  otherwise,  than  sustain  such  right  in  the  pre- 
sent instance,  however  liable  to  abuse,  and  productive  of 
inconvenience  it  may  be;  leaving  to  the  legislature  (if  it 
shall  think  fit)  to  apply  such  remedy  hereafter,  as  the  evil 
may  require." 

The  following  cases  will  illustrate  the  manner  in  which 
these  notices  have  been  construed. 

The  defendants,  who  were  proprietors  of  a  coach?,  gave 
notice,  "  that  cash,  plate,  jewels,  writings,  or  any  such 
kind  of  valuable  articles,  would  not  be  accounted  for  if  lost, 
of  more  than  bl.  value,  unless  entered  as  such,  and  a  penny 
insurance  paid  for  each  pound  value."  The  plaintiff  sent 
a  parcel,  consisting  of  light  guineas,  to  go  by  the  defend- 
ants' coach;  but  the  person,  who  was  employed  by  the 
plaintiff,  to  deliver  the  parcel,  although  acquainted  with 
the  terms  on  which  the  defendants  carried  valuables,  paid 
two  shillings  orrJy  for  the  parcel,  and  two-pence  for  the 
booking.  On  the  part  of  the  plaintiff,  it  was  insisted,  that 
be  was  entitled  to  recover  as  far  as  5/.  by  the  terms  of  the 
notice:  but  the  court  were  of  opinion,  that  the  fair  con* 
struction  of  the  notice  was, .  that  the  defendants  were  not 
liable  to  any  extent  ( 10).  ' 

So  where  the  defendants  had  given  notice'',  that  they 
would  not  be  accountable  for  any  parcels,  &c*  of  more  value 
than  5/.  unless  entered  as  such,  and  paid  for  accordingly; 
it  was  holden,  that  the  owner  of  a  parcel  above  the  value  of 
5/.  (which  had  been  delivered  to  the  defendants,  and  lost, 
but  which  had  not  been  entered  and  paid  for  according  to 
the  value)  was  not  entitled  to  recover  any  thing. 

A  parcel  above  the  value  of  5//,  was  delivered  to  the  de- 
fendants (who  were  proprietors  of  the  mail,  and  of  a  heavy 
coach  travelling  the  same  road)  and  accepted  by  .them  to 
be  conveyed  by  the  mail.   Notwithstanding  this  acceptance 

p  Clay  t.  Willan,  l  H.  Bl.  298.  r  Nichols**  v.  Willao,  S  East's  R.  507 . 

q  Uctt  t.  Mountain,  4  East's  R.  371 . 


(10)  Pigott  r.  Dunn,  B.  R.  E.  36  G.  3.  S.  P.  cited  by  Lawrence 
J.  in  Yate  r.  Willan,  2  East's  R.  134. 
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the  parcel  was  booked  to  go  by  the  heavy  coach.  The  par- 
cel was  lost,  but  it  did  not  appear  in  what  manner.  At 
the  trial  it  was  proved  that  the  owner  bad  notice  of  an  ad* 
tertisement  placed  in  the  coach-office,  in  terms  the  same  as 
that  which  is  set  forth  in  p.  364.  of  this  work.  The  parcel  in 
qtfestion  had  npt  been  booked  and  paid  for  according  to  the 
terms  of  the  notice.  On  the  part  of  the  owner  of  the  par- 
cel it  was  insisted,  that  the  loss  had  not  been  incurred  in 
the  course  of  the  defendants'  employment  as  carriers,  but 
had  been  occasioned  by  an  act  of  tortious  conversion  in  di- 
rect contravention  of  the  terms  on  which  the  goods  were 
delivered  to  and  accepted  by  the  defendants.  But  it  was 
holden,  that  the  evidence  on  which  this  argument  waa 
founded,  viz.  the  mere  fact  of  the  booking  of  the  goods  for 
a  different  coach,  and  a  subsequent  non-delivery,  amounted 
only  to  a  negligent  discharge  of  duty  in  their  character  as 
carriers,  and  not  to  an  entire  renunciation  of  that  character, 
And  of  the  duties  attached  to  it,  so  as  to  make  them  guilty 
of  a  distinct  tortious  misfeasance  in  respect  of  the  goods; 
and  as  the  goods  in  question  were  above  the  value  of  5i., 
and  had  not  been  insured  and  paid  for  at  the  time  of  the 
delivery,  the  defendants  were  not  accountable  for  the  same, 
and  consequently  the  plaintiffs  were  not  entitled  to  recover 
any  thing. 

An  action  was  btought  against  the  proprietors  of  a  stage 
coach'  for  not  safely  carrying  lOOt  delivered  to  their  book- 
keeper tn  a  bag,  from  B.  to  L.,  and  on  the  trial  it  appealed, 
that  the  money  was  put  into  a  bag  and  carried  by  the  plain- 
tiffs servant  to  the  defendants'  house,  and  there  delivered 
to  their  book-keeper,  who  did  not  ask  any  questions  as  to 
the  contents  of  the  bag,  but  took  it  as  a  common  parcel, 
•and  was  paid  for  as  such  by  the  servant,  who  did  not  give 
him  any  information  about  it ;  the  money  was  lost;  and  the 
servant  oa  his  cross-examination  swore,  that  he  did  not  re- 
ceive any  particular  instructions  about  the  carriage,  but  only 
lo  deliver  the  parcel  to  the  book-keeper,  and  pay  what  was 
demanded  of  him  for  the  carriage :  the  defendants  proved, 
that  an  advertisement  had  been  put  into  the  country  news- 
paper, once  every  month  for  two  years  together,  concerning 
the  carriage  of  parcels  by  this  stage  coach,  with  a  N.  B.  at 
the  bottom  of  it*  that  the  proprietors  would  not  be  answer- 
able For  any  money,  plate,  jewels,  writings,  or  other  valu- 
able goods,  unless  they  were  entered  as  such,  and  paid  for 
aucuidiugly ;  mid  that  this  paper  was  taken  in  at  the  house 

a  GiKKon  v.  t>«ynton  and  another,  B.  It.  E.  9  G.  3*.  Bull.  N.P.  71.  and  4 
Bun    229*. 
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where  the  plain  tiff  lodged,  who  was  fr^uetitty  seen  With  it 
Id  his  hand,  und:  appeared  to  he  reading  it  The  jury  fbcmd 
a  verdict  for  plaintiff.  On  motion  for  new  trial,  the  court 
of  King's  Bench  held,  that  the  defendants  were  not  liable 
to  answer  for  thte  money;  for  a  carrier  is  only  liable  in  re* 
apectof  the  reward  which  he  receives:  and  in  the  pretest 
case  there  was  a  clear  fraud  (11)  committed  by  the  ptawr» 
tiff.  And  per  Yates  J.  here  is  a  fail  proof  of  special  accept 
tatice,  and  a  deceit  on  the  part  of  the  ptoiarttff;  for  it  is 
Hot  tfecfeftsary  that  there  should  be  a  personal  oettimunt* 
cation  (1€),  in  ordei  to  make  a  special  acceptance.    The 


'  (II)  Thte  plafntiff  delivered  1*>  the<!efendafit*,  a  carried,  a  twfc* 
telling  him  only,  that  there  was  a  book  and  tobacco  in  the  baa* 
whereas,  in  fact,  it  contained  100/.  -Roil  C  J.  was  of  opinio*, 
that,  as  the  carrier  bud  not  made  a  special  acceptance,  he  was  a** 
swerahte ;  but  io  respect  of  the  intended  cheat  to  the  carrier,  ha 
told  the  jury  they  might  consider  him  in  damages ;  bat  the  jury 
gave  a  verdict  for  97/*  against  the  carrier,  which  (as  the  reporter 
add*)  durum  videbatur  circumstantibus.  Lord  Mansfield  C«  J.  cited 
this  case  in  Gibbon  v.  Paynton,  4  Burr.  2801'.  observing,  that  he, 
should  have  agreed  in  opinion  with  the  circumstantibus. 

A  box,  in  which  there  waa  a  large  sum  of  money  was  brought  to 
a  carrier,  who  demanded  of  the  owner  what  was  in  it ;  he  answered, 
that  it  was  filled  with  silk,  and  such  like  goods  of  mean  value* 
upon  which  the  carrier  took  it,  and  was  robbed*)*.  *  And  resolved, 
tfiat  he  was  liable;  but  if  the  carrier  had  toW  the  owner,  that  it 
Watt  a  daftgeroaa  tifflre,  and  if  there  we«  money  in  it,  he  durst  not 
take  charge  of  it,  and  the  owaer  liad  answered  as  before,  this  mat* 
ter  woald  have  eacased  tbe>  carrier* 

Lord  Mansfield  C.  J.  in  Gibbon  v.  Paynton,  4  Burr.  2301. 
commenting  on  the  preceding  case  and  the  observations  annexed 
to  it*  said,  that  lie  ahonld  -have  thought  the  carrier  excused,  a!* 
though  he  had  not  expressly  proposed  a  caution  against  being  an- 
-awei^le  for  fftofrey;  for  it  was  attftilly-oeiiceated  from  him  that 
<the7e  was 'any  anaoey  -ia  the  box*   See  ante,  note  (3)  of  this  -chaprger. 

(i2)  It  is  incumbent  on  common  carriers  to  limit  their  vesporo> 
'Hbxltty  by  a  notice  given  by  themselves,  that  is,  by  advertisement 
in  a  newspaper,  hand-bills,  or  a  board  placed  in  a  conspicuous  aftu» 
ftibii  Jnthe  tfffice  appointed  for  the  reception  of  the  goods,  with  a 
jpropeV  notice  painted  or  Written  on  it,  in  targe  characters^  Where 
^he  ca'rYie*  drcutates'han'd-billshe  will  be  bound  by  their  contents, 
'itttcf  'B8  cttntiot  a\a?t  MinVeHfof  the*  totice  in  the  office,  the  terns  of 


»» 


*  Ken  rig  V.  kggfest*<A),  ftleyti,  $7. 

f  Cue.fite^  lw  ilalfe  ^:Morse  v.  Slue,  1  Vent.  238. 

J  Sec  Batler  v.  Heine,  a  Camp.  N.  P.  C.  415. 
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reason  of  a  personal  communication  is,  that  each  party  may 
know  the  other's  mind,  and,  therefore,  if  they  know  each 
other's  mind  in  any  other  manner,  that  is  sufficient 

In  every  contract  for  the  carriage  of  goods',  between  a 
person  holding  himself  forth  as  the  owner  of  a  lighter  or 
yessel  ready  to  carry  goods  for  hire,  and  the  person  putting 
goods,  on  board,  or  employing  bis  vessel  or  lighter  for  that 
purpose,  it  is  a  term  of  the  contract  on  the  part  of  the  car- 
rier or  lighterman,  implied  by  law,  that  his  vessel  is  tight  and 
fit  for  the  purpose  of  employment,  for  which  he  offers  and 
holds  it  forth  to  the  public".  And  the  carrier  or  lighterman 
will  be  responsible  for  a  breach  of  this  implied  undertaking, 
although  he  should  give  notice,  "  that  he  Will  not  be  answer- 
able for  any  loss,  or  damage,  unless  occasioned  by  want  of 
ordinary  care  in  the  master  or  crew  of  the  vessel,  in  which 
case  he  will  pay  10/.  per  cenU  on  such  loss  or  damage,  so  as 
the  whole  does  net  exceed  the  value  of  the  vessel  and 
freight ;"  because  the  object  of  such  notice  is  to  limit  the 
responsibility  of  the  carrier  in  those  -cases  only,  where  ike 
law  would  otherwise  have 'made  carriers  answerable  for  the 
neglect  of  others,  and  for  accidents  which  it  might  not  be 
within  the  scope  of  ordinary  care  and  caution  to  provide 
against  In  Ellis  v.  Turner,  8  T.  R«  531.  where  a  similar 
notice  was  given,  the  owner  of  the  vessel  was  holden  liable 
for.  the  whole  loss  upon  the  special  undertaking  of  the 
master.  % 

By  stat  7  G.  2.  c.  15.  s.  1.  reciting,  that  it  had  been  holden, 
that  the  owners  of  vessels  were  answerable  for  goods  made 
away  with  by  the  masters  or  mariners,  without  the  know* 
ledge  or  privity  of  the  owners,  whereby  merchants  were 

t  Lyon  t.  Mills,  5  Eaift  R.  4*8.  a  lb. 
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which  vary  from  the  band-bills,  and  are  more  advantageous  tobiav 
•elf.*  Having  taken  this  precaution,  it  will  be  left  to  the  jury  to 
presume  that  the  owners  of  the  goods  have  had  notice  of  the  adver- 
tisement, and  consequently  a  personal  communication  of  the  terms 
of  the  notice  in  each  particular  case  may  be  dispensed  with.  Where 
the  notice  is  put  on  a  board  inlaid  in  the  wall,  an  examined  copy 
will  be^sufficient  evidence!*  In  cases  where  the  carrier  has  not 
given  a  general  notice  in  the  manner  above  mentioned,  he  will  not 
be  permitted  to  avail  himself  of  the  general  usage  as  it  prevail* 
among  other  carriers.  See  Lord  Ellenborough's  opiuion  on  this 
subject  in  Clark  v.  Gray,  4  Esp.  N.  P.  C.  l?8. 

•  Cobdea  t.  Bolton,  9  Csrap,  N.  F,  C.  10S. 
t  1M- 
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discouraged  from  adventuring*  their  fortunes  as  owners  of 
vessels,  to  the  prejudice  of  trade  and  navigation,  it  is  enacted, 
that "  the  owners  of  vessels  shall  not  be  liable  for  any  loss 
or  damage,  by  re&son  of  any  embezzlement,  secreting, 
or  making  away  with  (by  the  master  or  mariners)  of  any 
goods  shipped  on  board  any  vessel,  or  for  any  act,  matter, 
or  thing,  damage,  or  forfeiture,  done,  occasioned,  or  in* 
"  curred  by  the  master  or  mariners,  or  any  of  them,  without 
the  privity  and  knowledge  of  the  owners,  further  than 
the  value  of  the  vessel  with  her  appurtenances  and  freight 
"  for  the  voyage,  wherein  the  embezzlement,  &c.  shall  be 
"  made." 

An  action  was  brought  against  the  owner  of  a  vessel  to 
recover  the  value  of  a  quantity  of  dollars*,  shipped  by  the 
plaintiff  on  board  the  defendant's  vessel,  bound  from  Lon- 
don for  Hamburgh.  The  dollars  "had  been  taken  during  the 
night,  by  force,  from  on  board  the  vessel;  by  a  number  of 
fresh  water  pirates,  as  the  vessel  lay  at  anchor  iti  the  Thames. 
The  defendant  relied  on  the  preceding  statute,  proving  that 
one  of  the  mariners  was  accessory  in  the  robbery,  by  giving 
intelligence.  The  court  of  King's  Bench  were  of  opinion, 
that  this  case  fell  within  the  words,  "  any  act,  matter,  or 
thing,  done,  occasioned,  or  incurred,  by  master  or  mariners, 
or  any  of  them,"  and,  consequently,  that  the  defendant  was 
not  liable  beyond  the  value  of  the  vessel  and  freight. 

The  preceding  statute  afforded  a  very  inadequate  protec- 
tion to  the  owners  of  vessels,  for  they  still  remained  liable 
for  the  full  amount  of  goods  lost  by  robbery,  embezzlement, 
&c.  to  which  the  master  or  mariners  were  not  privy,  and  the 
case  of  a  loss  by  fire  was  wholly  unprovided  for  by  that 
statute ;  to  remedy  these  inconveniences,  and  for  the  fur- 
ther encouragement  of  trade  and  navigation,  the  statute 
2c>  G.  3.  c.  86.  s.  1.  has  confined  the  liability  of  the  owners 
of  vessels  for  any  loss  or  damage,  by  reason  of  any  robbery, 
embezzlement,  &c.  without  the  privity  of  the  owners,  to 
the  value  of  the  vessel  and  freight,  although  the  master  or 
mariners  are  not  concerned  in,  or  privy  to,  such  robbery,  em- 
bezzlement, $c.  The  second  section  exempts  the  owners  of 
vessels  entirely  from  answering  for  any, loss  by  fire.  And  by 
the  third  section,  "  the  owners  of  vessels  shall  not  be  liable 
"  to  answer  for  any  loss  happening  to  any  gold,  silver,  dia- 
•*  raonds,  watches,  jewels,  or  precious  stones,  by  reason  of 
any  robbery,  embezzlement,  making  away  with,  or  se- 
creting thereof,  unless  the  owner  or  shipper,  at  the  time 

%  Sutton  r.  Qfitchell,  l  T.  R.  19. 
B  B    ' 
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of  shipping,  insert  in  his  bill  of  lading,  or  otherwise  de*. 
clare  in  writing  to  the  master  or  owner  of  the  vessel,  the 
nature,  quality,  and  value,  of  such  gold,  &c«"  The 
fourth  section  directs,  that  the  freighters  or  proprietors 
shall  receive  satisfaction  in  average,  in  proportion  to  their 
respective  losses,  if.  the  value  of  vessel  and  amount  of 
freight  shall  not  be  sufficient  to  'make  them  full  compen- 
sation; and  empowers  the  freighters  or  proprietors,  or  any 
of  them,  in  behalf  of  himself  and  the  other  proprietors,  or 
the  owners  of  the  vessel,  to  exhibit  a  bill  in  equity  for  the 
discovery  of  the  amount  of  the  losses,  and  also  of  the  value 
of  the  vessel  and  freight,  and  for  an  equal  distribution  and 
payment  thereof  among  the  freighters  in  proportion  to 
their  losses ;  provided  that,  where  the  part-owners  of  the 
vessel  exhibit  the  bill,  they  shall  annex  an  aQidavit,  nega- 
tiving collusion  with  any  of  the  defendants;  and  shall  there- 
by offer  to  pay  the  value  of  the  vessel  and  freight  as  the 
court  shall  direct,  whereupon  the  court  shall  ascertain  the 
value,  and  direct  payment  thereof,  as  in  the  case  9f  bills 
of  interpleader. 

The  preceding  statutes  do  not  affect  the  liability  of  mas- 
ters and  mariners'. 

By  stat.  S  and  4W.4M.  c.  IS.  s.  24,  •'  Justices  of  the 
peace  of  every  county  and  place  in  England  or  Wales, 
are  ern  powered  at  the  next  quarter  or  general  sessions  af- 
ter Easter  day,  yearly,  to  assess  and  rate  the  prices  of  all 
"  land  carriage  of  goods,  brought  into  any  place  within 
"  their  jurisdiction,  by  any  common  waggoner  or  carrier, 
"  and  to  certify  the  rates  to  the  mayors  and  chief  officers 
of  the  market  towns  within  their  jurisdiction,  to  be  hung 
up  in  some  public  place;  and  waggoners  or  carriers 
taking  more  than  the  rate  fixed,  shall  forfeit  5/.  to  be 
levied  by  distress  and  sale  of  goods,  by  warrant  of  twa 
*  justices,  where  the  waggoners  or  carriers  reside/'  And 
by  stat  21  G.  9.  c.  98.  s.  3.  reciting  the  preceding  provision, 
and  further,  that  no  rates  for  the  carriage  of  goods  from 
distant  parts  of  the  kingdom  to  London,  and  places  adjacent, 
had  been  yet  settled,  and  that  several  common  Waggoners 
had  thence  taken  occasion  to  enhance  the  price  of  carriage 
of  goods  to  the  prejudice  of  trade,  it  is  enacted,  "  that 
•'every  common  .waggoner  or  carrier,  who  shall  demand 
'*  and  take  any  greater  price  for  the  bringing  goods  to  Lon- 
"  don,  or  to  any  place  within  the  bills  of  mortality,  than; 
?•  is  settled  by  the  J.  P.  for  the  county  or  place  whence  such' 

y  See  7  G.  3.  c.  15.  t.  4.  tad  86  G.  a.  c.  s6.  ■.  5. 
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goods  are  brought,  for  the  carrying  goods  from  London 
•to*  such  comity  or  place,  shall  for  every  such  offence  for- 
"  feit  and  pay  5/.  to  the  use  of  the  party  grieved;  to  be  re- 
covered as  by  stat.  3  &  4  W.  &  M.  or  by  distress  and 
sale  of  goods,  by  warrant  under  the  bands  and  seals  of 
"•two  J.  P.  for  the  counties  of 'Middlesex,  Surry,  city  of 
London,  or  Westminster;  and  the  respective  clerks  of 
the  peace  are, directed  after  Easter  sessions,  yearly,  to  cer- 
tify to  the  Lord  Mayor. of  London,  and  to  the  respective 
clerks  of  the  peace  for  Middlesex,  Surry,  and  Westmin- 
ister, the  rates  so  made;  which  certificate,  or  an  attested 
"  copy  thereof  signed  by  the/  officer,  to  whom  the  same 
"  shall  be  so  transmitted,  shall  be  evidence  of  the  rates  and 
"  prices  setfor  the  carry iug  goods  to  any  county  or  place.'* ' 

A  doubt  is  expressed  in  a  note  to  Kirkman  v.  Shawcross, 
6  T.  R.  18.  n.  (a)  whether  the  last-mentioned  statute  is  not 
wholly  repealed  by  stat.  7  Geo.  3.  c.  -40.,  but  upon  an  exami- 
nation of  that  statute,  s.  60.,  it  will  be  found  that  there  is 
an  express  exception  of  what  relates  to  the  rate  or  price 
for  carriage  of  goods.  It  seems,  therefore,  that  the  pre- 
ceding clause  is  still  in  force. 


CC 


III.  Of  the  Lien  of  Carriers. 

By  the  custom  of  the  realm,  a  common  carrier  is  bound 
to  carry  the  goods  of  the  subject  for  a  reasonable  reward,  to 
be  therefore  paid,  by  force  of  which  he  has  a  lien*  as  far  as 
the  carriage  price  of  the  particular  goods,  but  not  to  any 
greater  extent.  As  of  late  years  common  carriers  have  on 
the  one  hand 'limited  their  responsibility  by  general  notices, 
so  on  the  other  hand  they  have  been  attempting  to  extend 
their  lien,  so  as  to  cover  their  general  balances,  or  in  other 
words,  they  have  claimed  a  general  lien.  lu  a  late  case 
(Rushforth  v.  Hadfield,  6  East's  R.  519.  7  East's  R.  224.)  it 
seems  to  have  been  admitted  by  the  court,  that  the  lien 
claimed  by  a  carrier  for  his  general  balance,  was  not  founded 
on  the  common  law,  but  that  such  a  lien  might  arise  by  con- 
tract between  the  owner  of  the  goods  and  the  carrier ;  and 
that  usage  of  trade,  if  general,  uniform,  and  long  established, 

«  Skinner  ▼.  Upsbaw,  Ld.  Raym.  759. 
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was  evidence  of  such  contract  (13).  But  it  was  resolved, 
that,  as  general  liens  were  not  to  be  favoured,  the  party  who* 
sets  up  such  a  claim-  ought  to  make  out  a  very  strong  case, 
and  evidence  of  a  few  recent  instances  o/  detainer  by  car- 
riers, for  their  general  balance,  would  not  be  sufficient  to 
furnish  an  inference,  that  the  party  who  dealt  with  a  car- 
rier, had  knowledge  of  the  usage,  and  so  to  warrant  a  con- 
clusion, that  he  contracted  with  reference  to  it,  and  adopted 
the  general  lien  into  the  particular  contract. 

* 

It  is  to  be  observed,  that  liens  at  law  exist  only  in  cases 
where  the  party  entitled  to  them  has  the  possession  of  the 
goods ;  consequently,  if  a  carrier  parts  with  the  possession 
of  the  goods,  after  the  lien  attaches,  the  lien  is  gone. 

An  usage  for  carriers  to  retain  goods*,  as  a  lien  for  a  ge- 
neral balance  of  account  between  them  and  the  consignees, 
does  not  affect  the  right  of  the  consignor  to  stop  the  goods 
in  transitu. 

a  Oppenheim  v.  Ruuel,  a  Bas.  Sc  Pa).  49. 


(13)  See  Naylor  v.  Mangles,  1  Esp.  N.  P.  C.  109*  where  it  wu 
'contended,  that  a  wharfinger  had  a  lien  for  his  general  balance; 
Lord  Kenyon  C.  J.  said,  "  that  liens  were  either  oy  common  law, 
usage,  or  agreement*  Liens  by  the  common  law  were  given  where 
a  party  was  obliged  by  law  to  receive  goods,  &c,  in  which  case,  at 
the  law  imposed  the  burthen,  it  also  gave  him  the  power  of  retain- 
ing for  his  indemnity.  This  was  the  case  of  inn-keepers;  that  a 
lien  from  usage  was  a  matter  of  evidence.  The  usage  in  the  pre- 
sent case  had  been  proved  so  often,  he  said  it  should  oe  considered 
as  a  settled  point,  that  wharfingers  bad  the  lien  contended  for." 
And  in  Spears  v.  Hartly,  3  Esp.  N.  P.  C.  81.  Lord  Eldon  C.  J. 
(on  the  authority  of  the  preceding  case)  held,  that  a  wharfinger  had 
a  lien  for  his  general  balance,  and  further,  that,  although  the  ba- 
lance was  of  more  than  six  years  standing,  the  wharfinger  might  re- 
tain the  goods  by  virtue  of  his  general  lien,  for  the  debt  was  not 
discharged  by  the  operation  of  the  Statute  of  Limitations,  but  the 
remedy  only.  See  also  Aspinall,  assignee  of  Howarth  v.  Pick  ford, 
3  Bos.  &  Pul.  44.  n.  (a)  Trover  for  goods.  The  defence  was,  that 
the  goods  were  put  by  Howarth  into  the  hands  of  tbe  defendant,  as 
a  carrier*  to  be  forwarded  from  Manchester  to  his  warehouse  in 
London,  and  that  the  defendant  was  entitled  to  retain  against  the 
.  estate  for  the  general  balance  due  from  H.  for  the  carriage  of  the 

goods.  This  nght  was  established  by  evidence  of  the  defendant 
aving  before  claimed  and  been  allowed  to  retain  for  his  general 
balance,  both  against  bankrupt  estates  and  solvent  customers,  and 
also,  by  the  evidence  of  a  principal  carrier  ou  the  western  road  to 
the  same  effect,  respecting  himself. 
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A  carrier*  who,  by  the  usage  of  a  particular  trade,  is  to 
he  paid  for  the  carriage  of  goods  by  the  consignor,  has  not 
any  right  to  retain  them  against  the  consignee  for  a  general 
balance  due  to  him  for  the  carriage  of  other  goods  of  the 
aame  sort,  sent  by  the  consignor. 


StM 


IV.  By  whom  Actions  against  Common  Carriers  ought 

to  be  brought. 

The  action  against  a  carrier,  for  the  non-delivery  or  loss 
of  goods,  must  be  brought  by  the  person  in  whom  the 
legal  right  of  property  in  the  goods  in  question  is  vested  at 
the  time;  for  he  is  the  person  who  has  sustained  the  loss,  if 
any,  by  the  negligence  of  the  carrier,  and  whoever  has  sus- 
tained the  loss  is  the  proper  party  to  call  for  compensation 
from  the  person  by  whom  he  has  been  injured*.  Hence 
where  a  tradesman  orders  goods  to  be  sent  by  a  carrier,  as  at 
the  instant  when  the  goods  are  delivered  to  the  carrier,  such 
delivery  operates  as  a  delivery  to  the  purchaser,  and  the 
whole  property  (subject  only  to  the  right  of  stoppage  in 
transitu  by  the  seller)  vests  in  the  purchaser,  he  alone  can 
maintain  an  action  against  the  carrier  for  any  loss  or  damage 
to  the  goods;  and  this  rule  holds  as  well  where  the  parti- 
cular carrier  is  not  named  by  the  purchaser*  (14)  as  where 
he  is9;  and  it  holds  as  well  in  the  case  of  a  carrier  by  water  as 
where  the  goods  are  conveyed  by  land. 

The  plaintiff  had  shipped  goods'  on  board  the  Mercupus, 
of  which  the  defendant  was  owner,  to  be  carried  from 

» 

b  Butler  v.  Woolcott,  9  Bos.  St  Put.  e  Dawes  v.  Peck,  supra. 

N.  &.  64.  f  Brown  v.  Hodgsou,  Loudon  Sittings, 

c  Dawes  ▼.  Peck,  8  T.  R.  330. 1  Atk.  B.  R.  «d  March,  1809,  s  Camp.  N. 

948.  S.  P.  P.  C.  36. 

4  Dutton  v.  SoIoommmob,  3  Boa.  and 
Pol.  584. 


(14)  Delivery  of  goods  by  the  vendor,  on  behalf  of  the  vendee, 
to  a  carrier,  although  not  named  by  the  vendee,  is  a  delivery  to  the 
vendee,  button  v.  Soldmonson,  3  Bos.  &  Pul.  582.  And  the 
goods  are  immediately  upon  the  delivery  to  the  carrier  at  the  risk 
of  the  vendee,  although  the  carrier  is  to  be  paid  by  the  vendor, 
Jfcing  v.  Meredith,  2  Camp*  N.  P.  C.  639. 
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London  to  Tonningen.     The  goods,  (as  appeared  by  an  ad- 
mission on  the  part  of  the  plaintiff,)  were  expressed  in  the 
bills  of  lading,  to  be  shipped  by  order  and  on  account  of 
Hesse  and  Co.  of  Hamburgh.     The  ship  arrived  ip  the  river 
Eyder,  but  was  prevented  from  proceeding  to  Tonningen  by 
the  commander  of  one  of  his  Majesty's  frigates,  and  ordered 
to  return  home.  After  her  return,  the  captain  made  an  affida- 
vit, that  he  believed  the  cargo  to  be  Danish  property ;  where- 
upon, the  goods  were  unloaded  and  delivered  over  to  the 
admiralty  marshal,  and  libelled  in  the  admiralty  court:  the 
plaintiff  afterwards  recovered  them  by  a  proceeding  in  that 
court.    The  action  was  brought  to  recover  the  expenses  in- 
curred by  the  suit  in  the  admiralty.    On  the  part  of  the  de- 
fendant it  was  insisted,  that  the  goods  being  shipped  by  or- 
der, and  on  account,  of  Hesse  and  Co.  the  property  vested  ia 
them  immediately  on  their  being  shipped  on  board  the  Mer- 
curius,    Dawes  v.  Peck,  and  Dutton  v.  Solomonson,  were 
cited.      It  was  also  urged,  that  a  recovery  by  the  present 
plaintiff  could  not  protect  the  defendant  from  an  action  at 
the  suit  of  Hesse  and  Co.    On  the  part  of  the  plaintiff  it 
was  contended,  that  there  was  a  distinction  between  the  carry* 
ing  goods  from  one  part  of  England  to  another,  and  the  trans- 
port ing  them  beyond  sea.    That  after  a  delivery  of  goods  to 
a  carrier,  to  carry  them  ffom  one  part  of  England  to  another, 
the  vendor  had  no  property  in  the  goods,  but  only  a  right  of 
Stopping  in  transitu :  and  it  was  admitted,  that  if  the  good* 
were  directed  to  be  sent  by  a  carrier,  without  specifying  the 
carrier,  the  delivery  to  the  carrier  was  a  delivery  to  the  ven- 
dee; but  urged  that,  in  the  case  of  goods  sent  abroad,  if  the 
goods  arrived  safe,  they  were  to  be  paid  for ;  aliter,  if  they 
do  not  arrive.  Lord  Lilenborough  C,  J.  "  They  are  shipped 
by  order,  and  on  account,  of  Hesse  and  Co.    I  can  recognize 
ho  property  but  that  recognized   by  the  bill  of  lading." 
Plaintiff  nonsuited. 

•  It  is  observable,  that  in  the  case  of  Davis  v.  James,  5  Burr. 
9680,  it  was  holden,  that  the  consignor  might  maintain  the 
action;  but  the  ground  of  that  decision  was,  that  the  con- 
signor had  made  himself  responsible  to  the  carrier  for  the 
price  of  the  carriage.  In  Moore  v.  Wilson,  IT.  R.  659, 
where  the  action  was  b: ought  by  the  consignor,  and  the 
plaintiff  having  averred  in  his  declaration,  that  the  hire  was 
to  be  paid  Ly  him,  proof  that  the  hire  was  to  be  paid  by  the 
consignee  was  holden  not  to  be  a  variance,  on  the  ground  that 
whatever  might  be  the  contract,  between  the  vendor  and 
the  vendee,  the  agreement  for  the  carriage  was  between  the 
carrier  and  the  vendor,  thelatter  of  (vhom  was  bylaw  liable. 


J 
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V.  Of  the  Declaration. 

Formerly  the  declaration  in  actions  against  common 
carriers  stated  their  employment  as  common  carriers',  their 
liability  by  the  custom  of  the  realm,  a  delivery  to,  and  ac- 
ceptance by  the  defendants  of  the  goods  to  be  carried,  for 
a  reasonable  hire  or  reward,  concluding  with  the  loss  or 
damage  to  the  goods ;  but  the  modern  practice  is  not  to 
declare  in  this  form,  but  in  assumpsit  (15),  and  not  to  state 
either  the  employment  of  the  defendants  as  common  carriers, 
or  the  custom  of  the  realm  [16)  as  to  their  liability.    This 

g  Herne's  Plead.  76.    Vid.  Eut.  37,  38. 


(15)  It  may  be  observed,  however,  that  where  the  circum- 
stances of  the  case  require  a  count  in  trover  to  be  added,  the  ancient 
form  of  a  declaration  is  adhered  to,  or  (what  is  more  usual)  a  concise 
form,  analogous  to  the  ancient  form,  and  founded  on  a  breach  of 
duty,  is  adopted.  It  is  worthy  of  remark,  that  Denison  J.  said,  in 
Date  v.  Hall,  B.  R.  H,  24  G.  2.  MSS.  that  where  the  action  was 
founded  on  the  custom,  it  was  ex  contractu,  and  that  trover  and 
an  action  on  the  custom  could  not  be  joined ;  and  in  Boson  v.  Sand* 
ford  and  another,  Salk.  440.  the  court  held,  that  an  action,  charg- 
ing* the  defendants  with  a  breach  of  their  duty  as  carriers,  was  not 
an  action  ex  delicto,  but  ex  quasi  contractu,  and  on  this  "round  they 
decided,  that  the  action  being  brought-against  two  of  four  part- 
owners  of  a  ship  could  not  be  sustained,  although  the  defendants 
had  not  pleaded  this  matter  in  abatement,  but  had  relied  on  the  ge- 
neral issue,  not  guilty.  This  case,  however,  as  to  the  taking  ad- 
vantage of  the  omission  of  some  of  the  partners  on  the  general  jssue, 
has  been  overruled  in  Rice  v.  Shute,  5  Burr.  26ll,  and  in  subset 
quent  cases  (see  ante,  p.  1 10,  n.  64) ;  and  as  to  the  form  of  the  ac- 
tion, Boson  v.  Sandford  was  overruled  in  Dickon  v.  Clifton,  2  Wils. 
319,  which  was  recognized  by  Lord  Ellenborough  C  J.  delivering 
the  judgment  of  the  court  in  Govett  v.  Raduidge,  3  East's  R.  62. 

(16)  "  The  custom  of  the  realm  is  the  law  of  the  realmf,  and 
consequently  it  need  not  be  set  forth  in  the  declaration."  Per 
Denison  J.  in  Dale  v.  Hall,  MSS.  and  per  Lord  Hardwicke  C.  J. 
in  Boucher  v.  Lawson,  Ca.  temp.  Hard.  199.  See  also  Hargrave** 
Co.  Litt.  p.  89  a.  n.  7*  "  It  seems  not  only  unnecessary,  but  even 
improper,  to  recite  the  custom  in  the  declaration,  because  it  tends 
to  confound  the  distinction  between  special  customs,  which  ought 
to  be  pleaded,  and  the  general,  custom  of  the  realm,  of  which  tht 
ctiurts  are  bound  to  take  notice  without  pleading." 

*  See  the  declaration,  2  Snow.  47 ft.  &  Carth.  15a. 
vt  1  lu«t.  ]]5  b.Hob.  13. 
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form  of  declaration  has  prevailed  since  the  decision  of  Dale  r. 
.  Hall,  M.  T.  1750,  in  which  it  was  settled,  that  it  did  not  make 
any  difference,  whether  the  plaintiff  declared  on  the  custom, 
or,  more  generally,  in  assumpsit;  for,  by  stating  that  the  de- 
fendant carried  for  hire,  it  would  appear  that  the  defendant 
was  a  common  carrier,  and  then  the  law  would  raise  the 
promise  from  the  nature  of  the  contract.  JBut  although 
the  plaintiff  is  not  bound  to  allege  the  custom,  yet  he 
must  produce  sufficient  evidence  to  bring  his  case  within  the 
custom*. 

The  advantage  resulting  to  the  plaintiff  from  declaring 
in  assumpsit  is,  that  he  may  join  the  common  counts  with 
the  special  counts  in  assumpsit,  if  he  has  other  causes  of  ac- 
tion to  which  they  are  applicable.  The  inconvenience  which 
arises  from  declaring  in  assumpsit  is,  that  it  lets  in  a  plea  of 
abatement  for  want  of  joining  all  the  parties,  and  it  excludes 
the  right  to  join  a  count  in  trover.  If  the  plaintiff  is  desi- 
rous of  avoiding  this  inconvenience,  he  may  either  pursue 
the  ancient  method  of  declaring  with  a  recital  of  the  cus- 
tom* or  he  may  adopt  a  more  general  form  (omitting  the  re- 
cital of  the  custom)  and  allege  his  gravamen  as  consisting  in 
a  breach  of  duty  arising  out  of  an  employment  for  hire,  and 
may  consider  that  breach  of  duty  as  a  tortious  negligence. 
Thus  declaring  in  tort,  the  plaintiff  will  be  permitted  to  add 
a  count  in  trover,  the  defendant  will  be  ousted  of  his  plea 
in  abatement1,  on  the  ground  of  not  joining  all  the  parties; 
and  further,  if  the  action  is  brought  against  several  defen- 
dant, and  some  are  found  guilty,  and  others  acquitted,  the 
plaintiff  will,  notwithstanding,  be  entitled  to  judgment 
against  those  who  have  been  found  guilty*. 

The  reader,  however,  should  be  apprised,  that  the  doc- 
trine laid  down  in  Govett  v.  Radnidge  is  opposed  by  two 
decisions  in  the  court  of  Common  Pleas,  viz.  first,  by  the 
case  of  Powell  v.  Lay  ton,  2  Bos.  &  Pul.  N.  R.  365,  in 
which  it  was  determined,  that  a  declaration  against  a  car- 
rier by  water,  stating  "  that  he  had  received  goods  to  carry 
for  freight,  but  that  he  had  not  delivered  them  according  to 
his  duty,"  was  founded  in  contract ;  and  that  to  a  declara- 
tion so  framed  the  defendant  might  plead  that  he  was  only 
liable  jointly  with  his  partners,  and  that  his  partners  were 
not  sued ;  and,  secondly,  by  the  case  of  Max  v.  Roberts  and 
eight  others1:  there  the  gravamen  was  alleged  as  consisting 

h  Per  Lord  Hardwicke  C.  J.  in  Boa-  k  Govett  r.  Radnidge,  B.  R.  3  Eaifr 

cher  v.  Lawson,  H.  9  G.  9.  B.  R.  Ca.        R.  69. 

temp.  Hard.  199.  Igtf.R.  454. 
i  Mitchell  v.  Tarbutt,5  T.  R.  649. 
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in  a  breach  of  duty  as  ship-owners  arising  put  of  an  em- 
ployment for  freight.  The  plaintiff  could  not  prove  all  the 
defendants  to  be  owners;  the  court  were  of  opinion,  that, 
as  the  action  was  founded  in  contract,  it  was  incumbent  on 
the  plaintiff  to  prove  all  the  defendants  to  be  owners,  and 
having  failed  in  that,  he  could  not  recover  against  those  who 
were  proved  to' be  owners.  A  writ  of  error  was  brought, 
which,  having  been  twice  argued  in  the  court  of  King's 
Bench,  was  adjourned  to  the  Exchequer  Chamber,  as  it  was 
supposed  that  a  decision  in  this  case  might  settle  and  put  at 
rest  the  question  upon  which  the  contrary  judgments  had 
been  given;  but  after  argument,  the  twelve  judges  were 
unanimously  of  opinion,  that  both  the  counts  of  the  decla- 
ration were  s6  defective  in  several  material  respects,  (per- 
fectly collateral  to  the  question  upon  which  the  determination 
of  the  judges  was  sought  J  that  no  judgment  could  be  given 
for  the  plaintiff  upon  either  of  them". 

It  will  be  proper  to  remark  here,  that  trover  will  not  lie 
against  a  common  carrier  for  merely  losing  goods  entrusted 
to  his  care,  without  any  actual  wrong1  (17).  The  proper 
form  of  action  is  the  action  on  the  case  before  mentioned* 

Although  goods  are  spoiled  by  the  default  of  the  master 
of  the  ship,  yet  the  owners  are  liable  in  respect  of  the 
freight0,  if  charged  on  the  custom  of  the  realm,  or  as  usually 
carrying  for  hire,  or  upon  an  express  undertaking;  but  not 
otherwise'.  In  this  case  the  declaration  (if  in  assumpsit) 
ought  to  be  against  all  the  owners;  but  if  one  or  more  are 

jn  Max  ▼.  Roberts,  13  East,  89.    But  o  Boson  v.  Sandford,  Salk.  440.  3  Lev- 

sec  Weall  v.  King;,  12  East,  452*  258.  ]  Show.  29.  3  Show.  478.  Skin. 

d  Ross  v.'  Johnson,   5    Burr.   2325.  378.  3  Mod.  321.  Carth.  58.S.C. 

Kirknan  v.  Har greaves,  (case  from  p  Boucher    v.    Lawson,    Ca.    temp. 

Lancaster  Sum.  Ass.   1800,  before  Hardw.  194. 

Graham  B.)  B.  R.  H.  41  G.3.  MSS. 

S.  P. 


(17)  But  if  the  carrier  has  the  goods  in  his  custody  at  the  time 
when  he  refuses  to  deliver  them,  this  will  be  evidence  of  a  con- 
version. Salk.  655*  So  trover  will  lie  agaiust  a  carrier  who  delivers 
goods-  to  a  wrong  person  through  mistake.  Per  Kenyon  C.  J. 
Youl  v.  Harbottle,  Peake's  N.  P.  C.  49.  The  owner  of  goods  on 
board  a  vessel  directed  the  captain  not  to  laud  them  on  the  whar£ 
against  which  the  vessel  was  moored,  which  the  captain  promised 
not  to  do,  but  afterwards  delivered  them  to  the  wharfinger,  con- 
ceiving that  the  wharfinger  had  a  lien  on  the  goods  for  wharfage 
fees ;  it  was  holden,  that  the  owner  might  maintain  trover  against 
the  captain,  who  could  not  prove  that  any  wharfage  duty  was  due. 
Syedi*  v.  Hay,  4  T.  R.  260. 


3T8  CARRIERS. 

not  named  as  defendants,  advantage  can  be  taken  of  ths 
omission  by  plea  in  abatement  only9.  The  same  rule  boldt 
with  respect  to  all  common  carriers  who  are  partners,  or 
•who  make  a  joint  contract 

A  ship  was  chartered  to  the  commissioners  of  the  navy 
as  an  armed  vessel',  who  put  on  board  a  commander  in  the 
navy  and  a  king's  pilot,  the  master  and  crew  being  appointed 
and  paid  by  the  owners.  In  consequence  of  the  improper 
execution  of  an  order  given  by  the  commander,  the  char* 
tered  ship  ran  foul  of  another  ship*  It  was  holden,  that  the 
owners  of  the  chartered  ship  were  liable  for  the  injury 
which  the  other  ship  sustained;  for  the  chartered  ship, 
notwithstanding  it  had  an  officer  on  board,  was,  with  regard 
to  third  persons,  to  be  considered  as  the  ship  of  the  owners. 

.  A  notice  by  a  carrier  limiting  his  responsibility  to  a  certain 
sum9,  unless  goods  above  that  value  are  entered  and  paid  for 
accordingly,  amounts  only  to  a  limitation  of  damages,  after 
a  right  to  them  has  accrued  by  a  breach  of  the  contract,  and 
is  matter  proper  to  be  given  in  evidence  to  the  jury  iu  reduc- 
tion of  damages,  but  forms  no  part  or  qualification  of  the 
original  contract  for  carriage,  and,  consequently,  is  not  ne- 
cessary to  be  shewn  to  the  court  in  the  first  instance  on  the 
face  of  the  record.  Hence,  in  a  case  of  this  kind,  a  decla- 
ration in  the  usual  form1  is  sufficient, 


a 


VI  •   Of  Payment  of  Money  into  Court. 

* 

Ik  an  action  of  assumpsit  against  a  carrier9,  to  recover  the 
loss  sustained  upon  gooos  which  had  been  put  on  board  the 
defendant's  barge,  and  which  had  been  spoiled  in  conse- 
quence of  the  cargo  being  sunk,  the  defendant  was  not 
allowed  to  pay  the  invoice  price  into  court;  the  rule  being*, 
that  money  cannot  be  paid  into  court  in  cases  of  uncertain 
damages. 

In  assumpsit  against  a  common  carrier  for  losing  a  trunk 
belonging  to  the  plaintiff',  of  the  value  of  50/.  the  defen- 
dant moved  for  leave  to  pay  201.  into  court,  upon  an  affida- 

m 

<l  Rice  v.  Shate,  5  Burr.  af>i  1.  u  Fail  ▼.  Pickford,  9  Bog.  k  Put.  234. 

r  Fletcher  ▼.  Braddick,  9  Bot.  &  Pal/  x  Tidd's  Pract.  od  edit  p.  537. 

.    N.  R.  18S.  ? Hatton t. Bolton,  l  Ig.  Bl. 3$>. n(t) 

*  Clarke  t.  Gray,  6  East'i  B.  564. 

*  S.  C. 
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vit,  stating  that  be  had  published  au  advertisement  that  be 
would  not  be  answerable  for  any  parcels  above  the  value  of 
gOi.  unless  he  was  paid  in  proportion  to  the  risk,  and  that, 
in  the  present  case,  the  parcel  exceeded  that  value*  yet  the 
defendant  had  not  been  paid  any  thing  extra  for  the  carriage. 
The  court  of  King's  Bench  permitted  the  money  to  be  pai4 
into  court,  observing,  that,  as  the  declaration  did  not  state 
any  damage  independently  of  the  loss,  the  plaintiff  could  not 
recover  beyond  the  value  of  the  goods ;  for  which  reason  thqp 
declaration  did  not  differ  from  the  common  case  of  good* 
sold  and  delivered. 

In  the  preceding  case  the  consequences  of  paying  money 
into  court  were  not  attended  to;  but,  in  a  subsequent  case 
of  Tate  v.Willan,  2  East's  R.  128,  where  in  assumpsit  by  the 
owner  of  a  trunk  of  the  value  of  15/.  which  had  been  lost  by 
the  defendant,  the  declaration  stated  a  general  undertaking 
by  the  defendant  to  carry  goods  safely  for  hire,  and  the  de- 
fendant paid  bU  into  court;  it  was  holden,  that  the  defen- 
dant could  not  give  in  evidence  a  notice  "  that  he  would  not 
he  responsible  for  more  than  5/.  for  any  property  lost,  unlesa 
the  same  was  booked,  and  paid  for  according  to  the  value," 
and  that  the  trunk  in  questiou  had  not  been  so  paid  for; 
because  the  payment  of  money  into  court,  upon  a  count 
stating  a  special  contract,  was  an  admission  of  such  contract, 
and  narrowed  the  inquiry  to  the  quantum  of  damages  sus- 
tained by  the  breach  thereof  (18). 


VII.   Evidence. 


Assumpsit  against  the  defendant*,  (a  keelman)  as  a 
common  carrier,  for  damage  done  to  goods  delivered  to  his 
Custody  for  safe  carriage.  On  non  assumpsit,  the  plaintiff 
proved  the  damage  by  water  in  the  hold  of  the  vessel.  The 
judge  permitted  the  defendant  to  produce  evidence  to  shew, 

z  Dale  v.  Hall,  B.  R.  1  Wils.  381.  &  MSS. 


(18)  The  authority  of  this  case  has  been  shaken  in  Clark  v.  Gray, 
6. East's  R.  570,  in  which  Lord  Ellenborough,  delivering  the  judg- 
ment of  the  court,  said,  u  that  the  caseof  Yate  v.  Willan,  could 
not  be  supported  in  its  full  extent ;  for  although  the  payment  of 
money  did  admit  the  contract  a»  stated  in  the  declaration,  it  did 
not  admit  a  contract  incompatible  with  the  restrictive  provision  a^ 
{o  the  amount  of  damages  to  be  recovered  in  case  of  loss. 
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that  there  had  not  been  any  negligence' on  hit  part    On  a 
motion  for  a  new  trial,  it  was  insisted,  that,  the  evidence 

¥'ven  for  the  defendant  ought  not  to  have  been  received, 
he  court  were  of  opinion,  that  this  evidence  was  not  ad- 
xnissible;  Lee  C.  J.  observing,  that  goods  delivered  to  com- 
mon carriers  were  to  be  kept  safely,  except  against  acts  of 
God  or  king's  enemies ;  that  all  other  excuses  amounted  to 
negligence,  and,  not  being  legal  excuses,  evidence  of  them 
was  immaterial,  as  not  being  any  answer  to  the  under- 
taking. 

In  an  action  against  the  owner  of  a  vessel*,  for  not  safely 
carrying  the  goods  of  the  plaintiff,  the  plaintiff  called  the 
master  of  the  vessel,  whom  be  had  released,  as  a  witness  to 
prove  his  case,  Ld.  Kenyon  C.  J.  admitted  him,  observing, 
that  the  master  tad  not  any  immediate  interest;  that  the 
record  in  this  cause  would  not  be  evidence  for  or  against  him 
in  an  action  brought  against  him ;  and  although  it  should 
appear,  that  the  vessel  was  lost  through  the  negligence  of 
the  witness,  yet  the  present  defendant  was  liable  to  the 
plaintiff;  consequently,  taking  it  either  way,  he  was  a 
good  witness. 

A  book-keeper  to  a  carrier  is  a  good  witness  for  him,  of 
necessity,  without  a  release*. 

•  l*j  r.  Holock,  Peeket  N.  P.  C.  101.    b  Spencer  v.  GeuMing,  Peeked  N.  1\ 
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CHAP.  XL 


COMMON. 

I.  Of  Right  of  Common. 

II.  Of  Common  of  Pasture,  and  herein  of  Common 
appendant,  Common  appurtenant,  and  Common 
in  gross. 

HI.  Of  the  Interest  of  the  Owner  of  the  Soil  subject 
to  Right  of  Common ;  and  herein  of  Approve- 
ment and  Enclosure. 

IV.  Of  the  Remedy  for  Disturbance  of  Right  of  Com- 
mon. 
V.  Of  Surcharges  by  Commoners* 

VI.  Evidence. 


I.    Of  Right  of  Common. 

RlGHT  of  Common  in  an  incorporeal  hereditament,  or  a 
right  (lying  in  grant)  which  certain  persons  have  to  take  or 
use  in  common,  a  part  of  the  natural  produce  of  land  (1), 
water  (2),  wood  (3),  &c.  belonging  to  other  persons,  who 
have  the  permanent  or  limited  interest  in  the  soil,  &c. 

If  a  person  claim  by  prescription  any  species  of  common 
in  the  land  of  another,  and  that  the  owner  shall  be  excluded 
to  have  pasture,  estovers,  or  the  like,  this  is  a  prescription 
against  law*.    But  a  person  may  prescribe  for  the  several 

a  1  Imt.  189  s. 


(1)  Common  of  pasture,  and  common  of  turbary. 

(2)  Common  of  fishery. 

(3)  Common  of  estovers. 
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pasture,  and  exclude  the  owner  of  the  soil  from  feeding  bis 
cattle  there*. 

A  person  may  have  two  distinct  substantial  grants  of 
rights  of  common  over  different  wastes,  from  different  lords, 
in  respect  of  the  same  tenement0 ;  and  immemorial  usage  is 
evidence  of  such  distinct  grants. 

If  A.  has  a  common  by  prescription*,  and  takes  a  lease  of 
the  land  for  twenty  years,  whereby  the  common  is  sus- 
pended ;  after  the  years  ended,  A.  may  claim  tbe  common 
generally  by  prescription ;  for  the  suspension  was  to  the 
possession  only  and  not  to  the  right,  and  the  inheritance  of 
the  common  did  always  remain  (4). 


II.  Of  Common  of  Pasture;  and  herein  of  Cotnmok 
appendant,  Common  appurtenant,  and  Common 
in  gross. 

,  Common  of  pasture  is,  Where  one  person  has,  in  common 
with  other  persons,  the  right  of  taking  by  the  mouths  of 
his  cattle,  the  herbage  growing  On  land  of  which  some  other 
person  is  thfe  owner. 

Common  <xf  pasture  is  either  common  appendant,  com* 
inon  appurtenant,  or  common  in  gross. 

With  respect  to  two  other  kinds  of  common  of  pasture, 
which  are  sometimes  mentioned  in  the  books,  viz.  common 
of  vicinage,  and  common  in  gross  sans  nombre,  or  without 
stint;  it  may  be  observed,  that  the  former  cannot,  strictly 
speaking,  be  a  right  of  commone,  for  if  it  were,  it  would 
prevent  an  enclosure,  which  it  has  been  always  holden  that 

b  2  lost.  ]&  a.  HmIcim  ▼»  Rabins,    d  l  Iiirt.  tub. 

fi  Saund.  394.  e  Mutgrate  ▼.  Cave,   Willcs,  M2.  1 

c  Hollimbead  r.  Walton,  7  East,  485.  lust.  132  a. 

-  —       ■  ■  *  ■         a  —       -  — -  -  -  ■..-..  I         ,, 

(4)  Title  once  gained  by  prescription  or  custom,  cannot  be  lost 
by  interruption  of  tbe  possession  for  10  or  20  yean;  but  by  inter- 
ruption in  the  right  it  may ;  as  if  a  man  had  a  rent  or  common  by 
prescription,  unity  of  possession  of  as  high  and  perdurable  estate,  is 
an  interruption  in  the  right.  1  Inst.  114.  b.  When  a  prescription 
or  custom  makes  a  title  of  inheritance,  the  party  cannot  alter  or 
wave  the  same  in  pais. 
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it  will  not;  the  truth  is,  it  is  only  an  excuse  for  a  trespass. 
Where  there  is  a  partial  enclosure',  common  by  vicinage 
still  continues.  As  to  common  in  gross  sans  nombre,  it  has 
been  truly  said,  tfiat  the  notion  of  this  species  .of  common* 
in  the  latitude  in  which  it  was  formerly  understood,  has 
been  exploded  long  ago8  (5),  and  it  cannot  have  any  rational 
meaning,  but  in  contradistinction  to  stinted  common,  where 
•  a  man  has  a  right  to  put  on  the  common  a  certain  number 
of  cattle  only. 

Common  appendant*  is  of  common  right  (and  therefore  a 
man  need  not  prescribe  for  it1)  (6),  for  beasts  commonable* 
that  is,  that. serve  for  the  maintenance  of  the  plough,  as 
horse  and  oxen,  and  for  kine  and  sheep  to  manure  the  land, 
and  is  appendant  to  ancient  arable  land  only*.  It  must  hav$ 
existed  from  time  immemorial1.  It  must  be  claimed  in  the 
waste  of  the  lord,  not  for  a  certain  number  of  cattle,  but  for 
such  only  as  are  levant  and  couchant  on  the  land,  and  there- 
fore it  cannot  be  severed,  not  even  for  a  moment,  nor  turned 
into  common  in  gross.  The  reason  for  common  appendant 
appears  to  be  this;  that  as  the  tenant  would  necessarily  have 
occasion  for  cattlem,  not  only  to  plough,  but  likewise  to  ma- 
nure his  owp  land,  he  must  have  some  place  to  keep  such 
cattle  in,  while  the  corn  is  growing  on  his  own  arable  land; 
and  therefore  of  right  (if  the  lord  had  any  waste)  the  tenant 
might  put  his  cattle  there,  when  they  could  not  goon  his 
own  arable  land;  hence  it  is  plain,  that  levancy  and  couch- 
ancy  (7)  are  incident  to  common  appendant*,  namely,  that* 

f  Gnllett  ▼.  Lopes,  13  East,  348.  k  4  Rep.  37  b.  Willes,399. 

r  Bennett  t.  Reeve,  Willes,  932.  1   26  H.  4  a. 

n  1  Inst.  192  a.  Bro.  Abr.  Co  moo.  1.  m  Bennett  v.  Reeve,  Willes,  931. 

i  Bro.  Abr.Comon.  pi.  11.  35.  n  1  Roll  Abr.  393. 1.  I. 


a 


(5)  In  Mellor  v.  Spateman,  1  Saund.  p.  946.  c.  Serj.Wms.edi* 
tion,  Kelynge  C.  J.  said  positively,  that  there  could  not  be  any 

,  common  in  gross  sans  nombre.  See  also  Benson  v.  Chester,  8  T. 
R.  396.  where  it  was  holden,  that  a  claim  of  a  right  of  common, 
without  stint,  as  annexed  to  an  ancient  messuage,  without  land, 
could  not  be  supported,  such  a  right  of  common  not  existing  in 
law. 

(6)  Common  appendant  must  have  existed  from  time  immemo- 
rial, but  it  ought  not  to  be  claimed  by  prescription.  The  proper 
Way  of  pleading  it  is,  that  the  party  was  seized  in  fee  of  certain  ara- 
ble land,  to  which  he  had  common  appendant  in  the  locus.  See 
4H.  6. 13.  a. 

(7)  Levancy  and  couchancy  means  the  possession  of  such  land 
as  will  keep  the  cattle  claimed  to  be  commoned  during  the  winter, 
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the  tenant  can  only  have  a  right  of  common  for  such  cattle 
as  are  levant  and  couchant  on  bis  estate,  that  is,  for  such 
and  so  many  as  be  has  occasion  for  to  plough  and  manure 
his  land,  in  proportion  to  the  quantity  thereof  (8). 

Common  appendant  being  of  common  right,  may  be  ap- 
portioned, by  alienation  of  part  of  the  land  to  which  the 
common  is  appendant0;  and,  if  the  land  be  divided  ever  so 
often',  each  parcel  of  land  is  entitled  to  common  appendant. 

Although  the  commoner  purchases  part  of  the  land  in 
which  he  is  entitled  to  common,  yet  the  common  shall  be 
apportioned*,  because  common  appendant  is  of  common 
right';  but  otherwise  it  is  of  common  appurtenant*. 

Common  appurtenant  is  a  right  of  common  founded  on  a 
grantf,  or  prescription",  (which  supposes  a  grant)  annexed 
to  the  enjoyment  of  land*  This  species  of  common  may  be 
granted  for  all  manner  of  cattle,  that  is,  not  only  for  those 
which  serve  for  the  maintenance  of  the  plough,  and  to  ma- 
nure the  land,  but  for  swine,  goats,  and  the  like*;  it  may  be 
granted  for  an  unlimited  number,  or  for  a  certain  number 
of  cattle.  Where  common  appurtenant  is  granted  for  an  un- 
limited number  of  cattle,  the  measure  of  profit  which  the 
commoner  is  to  have,  is,  as  in  the  case  of  common  appen- 
dant, levancy  and  couchancy* ;  and,  consequently,  like  com- 
mon appendant,  such  common  appurtenant  cannot  be  con- 
verted into  common  in  gross,  cut  common  appurtenant 
for  a  certain  number  of  cattle  may  be  granted  over,  and  so 
become  common  in  gross. 

Common  appurtenant  may  be  granted  at  this  day;  and 
may  be  apportioned*  by  a  conveyance  of  part  of  the  land  to 
which  the  right  is  appurtenant  (9). 

o  1  Intt.  122  a.  a  1  Init  12s  a. 

p  Per  Willei  C.  J.  Willee,  230, 231.       x  1  lust.  128  a. 

q  8  Rep.  79  a.  y  l  Rol.  Abr.  39s.  (I)  pi.  1.   Drory  t. 

r  l  Intt.  122  a»  Kent,  Cro.  Jac.  15. 

•  lb.  z  Adjudged,  Hob.  235.  l  Intt.  133  a. 

t  Cro.  Car.  432. 


and  as  many  as  the  land  will  maintain  during  the  winter,  shall  be 
said  to  he  levant  and  couchant.     Per  Buller  J.  in  Scholes  v.  Har- 

f reaves,  5  T.  R.  43,  49.     But  see  Rogers  v.  Benstead,  post,  tit 
Ividence. 

(8)  "  It  is  plain  that  a  person  cannot  have  a  right  of  common  ap- 
pendant for  cattle  which  he  borrows,  unless  he  make  use  of  them 
all  the  year  to  plough  or  manure  his  land."  Per  Willes  C.  J.  ia 
Bennett  v.  Reeve,  Willes,  231,  2. 

(9)  This  point  was  determined  also  in  Sacheverill  v.  Porter,  Cro. 
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Common  appurtenant,  as  Well  a»  common  appendant, 
may  become  extinct  by  unity  of  possession*. 

To  an  action  of  trespass  defendant  pleaded  a  prescriptive, 
right  of  common  for  all  bis  cattle,  levant  and  couchant,  upon 
a  messuage,  cum  pertinentiis* ;  on  demurrer,  it  was  insisted, 
that  the  prescription  was  not  good,  for  the  cattle  could  not 
be  levant  and  coucbant  on  a  messuage.  Holt,  in  support 
of  the  plea,  contended,  that  a  messuage  comprehended  a 
curtilage,  which  might  be  an  acre  or  more,  upon  which  the 
cattle  might  be  levant  and  couchant:  the  court  being  of  this 
opinion  adjudged  the  prescription  to  be  good. 

In  an  action  on  the  case  for  disturbing  the  plaintiff's  right 
of  common0,  it  appeared,  that  the  plaintiff  (who  claimed  the 
common  in  respect  of  a  messuage  for  all  commonable  cat- 
tle, levant  and  couchant)  was  the  owner  of  a  small  house 
wherein  he  carried  on  the  trade  of  a  butcher.  The  house 
had  neither  land,  curtilage,  nor  stable  belonging  to  it,  but 
under  the  shop  window  was  a  sheep-hold,  which  would 
contain  four  or  five  sheep  at  a  time,  but  neither  horse  nor 
butlock  could  be  kept  there :  Lord  Kenyon  C.  J.  at  the 
trial,  on  the  northern  circuit,  being  of  opinion  that  levancy 
and  couchancy  was  not  proved,  as  the  plaintiff  hacf  not  shewn 
that  he  was  in  possession  of  land  whereon  the  cattle  might 
be  levant  and  couchant,  nonsuited  the  plaintiff.  The  court 
of  B.  R.  afterwards  concurred  in  opinion  with  the  chief 
justice. 

Common  of  pasture,  without  land,  for  a  certain  number 
of  sheep,  may  be  parcel  of  a  manor41,  and  demised  and  de- 
misable by  copy  of  court  roll;'  and,  if  it  be  thus  claimed 
in  pleading  by  the  lord  of  the  manor,  the  plea  will  be  good, 
although  he  does  not  describe  the  common  as  common  ap- 

Eendant,  appurtenant,  or  in  gross,  since  it  must  be  taken  to 
e  common  appurtenant;  for,  not  being  claimed  as  incident 
to  arable  land,  but  to  the  manor,  for  a  certain  number  of 
sheep  in  the  soil  of  another,  it  cannot  be  common  appen- 

a  Bradsbaw  r.  Eyre,  Cro.  Eliz.  570.        c  Scholea  v.  Hargreavot,  5  T.  R.  46% 
b  Seamier  v.  Johnson,  T.  Jon.  297-    d  Musgrave  y.  Care,  Wille»,  319. 
S  Show.  348.  S.  C. 


Car.  482.  where  a  right  of  common  in  a  waste  having  been  granted 
to  A.,  (who  was  seised  of  lands  in  S.)  and  all  his  tenants  in  S.  for. 
all  commonable  cattle,  and  A«  conveyed  parcel  of  the  lands  in  S. ; 
it  was  bolden,  that  the  alienee  was  entitled  to  common  for  all  his 
commonable  cattle*  levant  and  couchant,  00  the  parcel  of  the  lands 
conveyed.  ... 

C  9 
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dant;  nor  tan  it  be  taken  to  ba  common  in  grow*  hem* 
stated  in  the  plea  to  be  parcel  of  a  manor ;  then  it  nrnst  be 
common  appurtenant,  the  only  remaining  sort  of  common. 

Common  in  gross  is  so  called*,  because  it  does  not  apper- 
tain to  any  latid,  and  it  must  be  by  grant  or  prescription. 
This  species  of  common  may  be  granted  for  all  manner  of 
cattle,  and  for  an  unlimited  number,  or  for  a  certain  number 
of  cattle.  If  granted  for  an  unlimited  number,  it  seems  that 
the  grantee  may  put  on  any  number  of  cattle,  provided  he 
leaves  sufficient  common  for  tbe  lord ;  if  granted  for  a  cer- 
tain number,  the  enjoyment  of  the  right  is  of  course  limited 
by  the  number  specified  in  the  grant  A  corporation  may 
prescribe  for  common  in  gross,  for  cattle  levant  and  couch- 
ant,  within  the  town,  but  not  for  common  in  gross  sons 
tombref.  A  right  of  common  in  gross  is  a  tenement*  within 
the  stat  13  &  14  Can  8.  c.  IS.  s.  1. 


III.  Of  the  Interest  of  ike  Owner  of  the  Soil  subject  to 
Right  of  Common  ;  and  herein  of  Approvement 
and  Enclosure* 

In  land  subject  to  a  right  of  common,  the  right  of  tbfe 
lord  or  owner  of  the  soil  (10)  ought  to  be  no  exercised  »  Dot 
to  injure  the  right  ef  common.  But  the  right  of  tbe  oam- 
monere  may  be  subservient  to  the  right  of  the  lord  in  tbe 
soil*,  60  that  the  lord  may  dig  clay  pits  there,  or  empower 
Others  to  do  so,  without  leaving  sufficient  herbage  lor  the 
commoners,  if  it  can  be  proved  that  such  a  right  had  been 
constantly  exercised  by  the  lord.    So  the  lord  may1,  with 

€  i  fust,  ina,  b  BttMM  t.  Green,  4  T.  R,  411. 

f  Melior  t.  Spatemao,  i  Sauiid.  34s.        i  Folkard  ?.  Hemmett,  5  T.  R.  417* 
g  &.  ▼.  Dcningbam,  7  T.  R.  (371.  n.  (a.). 


-*— ■ — »— ^-^-~« — — --  --«* -    *-    iLt   - 


(10)  The  customary  tenants  of  a  manor  may  allege  a  custom  to 
bare  the  sole  and  several  pasture  in  the  soil  of  the  lord  for  the  whole 
year,  end  thereby  exclude  the  lord*  Hoskim  v.  Robins,  3  Seaod. 
334.  But  even  in  this  case  the  lord  may  distrain,  for  other  damage 
in  hit  soil,  the  cattle  of  any  who  have  no  right  to  put  in  their  cattle, 
although  he  has  not  any  interest  in  the  soil.  Per  Hale  C  J.  S.  C. 
for  be  hat  an  interest  in  the  mines*  trees*  bashes*  to*  P*r  Cox.  I 
Vent.  164. 
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the  consent  of  the  homage,  grant  part  of  the  spil  for  build- 
ing, if  he  has  immemorially  exercised  such, right.  The  im- 
memorial exercise  of  such  right  by  the  lord  is  evidence, 
that  he  reserved  that  right  to  himself,  when  he  granted  the 
Tight  of  common  to  the  commoners* 

In  like  manner,  there  may  be  a  valid  custom  in  a  manor, 
within  the  limits  of  an  ancient  forest  belonging  to  the 
crown,  for  the  lord,  with  the  assent  of  the  homage,  to  grant 
parcels  of  the  waste  to  be  holden  by  copy  of  court  roll, 
and  for  the  grantees  to  enclose  the  same,  and  to  hold  them 
in  severalty  against  the  commoners,  and  in  exclusion  of 
their  rightsfc. 

If  a  commoner  having  right  of  common  for  one  beast,  put 
on  two1,  the  lord  can  only  distrain  the  one  put  on  last,  un- 
less they  were  both  put  on  together;  and  it  must  be  shewn 
in  a  plea  (justifying  the  taking  as  a  surcharge)  whether  they 
were  put  on  together  or  separately,  and  if  the  latter,  which 
was  put  on  first  (1 1).  By  stat  20  H.  3.  c.  4.*  lords  of  woods, 
wastes,  and  pastures,  in  which  their  tenants  have  common 
of  pasture,  may  approve  such  wastes,  &c.  provided  sufficient 
pasture,  with  a  sufficient  ingress  and  egress,  is  left  to  the 
tenants. 

fc  Boulcott  v.  WiomiU,  9  Camp.  N.  P.  against  tljeir  prigkbeur*— Confirm- 

C.  961.  ed  by  stat.  3  &  4  Edw.6.  c.  3.    See 

I  Ellis  v.  Rowles,Willes,  638.  alto  stat.  39  6.  9.  c.  36.  amended  by 

m  Extended  by  stat.  13  Edw,  ] .  stat.  1 .  stat.  3 1  G.  9.  e.  41 . 
c.  46.  to  Approvement*  by   lords 


(1 1)  In  replevin  for  taking  the  plaintiff'*  sheep  on  Whitemaostle 
down,  the  defendant  avowed  taking  the  cattle  doing  damage  to 
his  right  of  common ;  the  plaintiff  in  his  plea  in  bar  claimed  a 
right  of  common  for  himself  as  tenant  of  eight  acres  of  land,  for 
two  sheep  for  every  acre ;  the  defendant  (admitting  the  right  of 
common  claimed  by  the  plaintiff)  replied,  that,  at  the  time  of  the 
distress,  the  plaintiff  had  sixteen  sheep  on  the  common,  over  and 
above  the  sixteen  that  were  distrained;  that  the  defendant  left  the 
first  mentioned  sixteen  to  use  the  common,  and  only  distrained  the 
supernumerary  sixteen,  with  which  the  plaintiff  had  overcharged  it 
of  his  own  wrong,  which  were  doing  damage  to  the  plaintiff.  It 
does  not  appear  that  in  this  case  any  objection  was  made  to  the 
replication,  for  not  stating,  whether  the  thirty-two  sheep  were  put 
on  together,  or  separately.  Indeed  the  only  question  made  was, 
whether  one  commoner  could  distrain  the  cattle  of  another  00m- 
moner,  who  had  surcharged  the  common,  which  was  determined 
in  the  negative ;  and  the  plaintiff  had  judgment.  Hall  v.  Hard- 
ing and  others,   B.  R.  E.  o  Geo.  3.  4  Burr.  2426.  I  Bl.  R.  $73. 

c  c  2 
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'  If  the  lord  make  a  feoffment  of  the  waste,  &c.  the  feoffee 
taay  approve,  leaving  a  sufficiency  of  common ;  and  this  rule 
holds,  although  the  lord  continues  seized  of  the  manor 
within  which  the  waste  lies;  for  though  in  the  statutes  of 
Merton  and  Westminster  the  lord  only  is  mentioned,  yet  as 
in  those  days  statutes  were  not  drawn  with  that  fulueasof 
expression  which  they  are  at  the  present  time,  the  term, 
"  lord  of  the  manor,"  must  be  considered  as  equivalent  to 
"  owner  of  the  soil,*'  where  they  stand  in  the  same  predi- 
cament It  is  not  necessary,  therefore,  that  the  person  ap- 
proving should  be  lord  of  the  manoi0,  a  seisin  in  fee  of  the 
waste,  &c.  is  sufficient.  It  is  worthy  of  remark,  that  the 
statute  of  Merton  does  not  empower  the  lord  to  approve 
against  any  other  right  of  common0,  except  that  of  common 
or  pasture,  appendant  or  appurtenant  It  does  not  extend 
to  common  in  gross',  the  words  of  the  statute  being  quan- 
tum pertinet  ad  tenementa  sua,  nor  to  common  of  pischary, 
of  turbary4,  estovers,  and  the  like,  the  words  used  through- 
out the  statute  being  pasture  el  communia  pasture*,  but 
though  the  lord  cannot  approve  against  common  of  turbary, 
vet  where  there  is  common  of  pasture,  and  common  of  tur- 
bary in  the  same  waste",  the  common  of  turbary  will  not 
prevent  the  lord  from  justifying  au  euclosu re  against  the 
common  of  pasture,  if  he  leaves  sufficient;  for  they  are  two 
distinct  rights,  and  the  concurrence  of  these  rights  in  one 

Krson  will  not  make  any  difference.  In  like  manner  the 
d  of  the  manor1,  or  his  grantee,  may  justify  an  approve* 
ment  or  enclosure  against  tenants  having  common  of  pas- 
ture, although  they  have  a  further  right  of  digging  saud,&c 
if  sufficient  common. of  pasture  be  left  It  is,  however,  ob- 
servable*, that  if  the  enclosure  operates  as  an  injury  to  the 
other  rights,  the  commoner  will  be  entitled  to  an  action  on 
the  case  for  such  injury. 

By  the  approvement  of  part,  agreeably  to  the  rule  laid 
down  in  the  statute  of  Merton,  that  part  is  discharged  of 
the  common,  insomuch,  that  if  the  tenaut,  who  has  the 
common,  purchases  that  part,  his  common  is  not  extin- 
guished in  the  residue*. 

If  the  lord  encloses  any  part,  aad  does  not  leave  sufficient 

ft  Glorerr.  Lane,  3  T.  R.  445.  t  Shakespeare  *.  Peppin,  6  T.  B« 

©  sloat.  87.  741. 

p  S  lust.  86..  v  Agreed  tn  Fawcett  v.  Strickland, 

q  Grant  ▼.  Gssnncr,  l  Taunt.  435.  Willct,  57. 

r  9  Inst.  87*  x  3  lust.  87. 
•  Fswcett  ▼>  Strickland,  WiUcs,  *7« 
Cat*.  Rep.  57  ••&'€. 
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common  in  the  residue,  the  commoner  may  break  down  the 
whole  enclosure'. 

If  the  common  has  been  enclosed  90  years,  the  commoner 
jpannot  make  an  entry,  but  must  bring  an  assize  of  common*. 


IV,  Of  the  Remedy  for  Disturbance  of  Right  of 

Common. 

Whatever  destroys  the  right  of  common  is  a  nuisance*, 
and  may  be  abated  by  the  commoner,  provided  it  can  be 
done  without  interfering  with  the  lord's  right  to,  or  interest 
in  the  soil.  But  if  the  nuisance  cannot  be  abated,  without 
such  interference,  the  commoner  must  resort  to  his  action 
on  the  case,  and  haye  satisfaction  in  damages.  If  the  right 
of  common  be  partially  injured,  the  commoner  ought  not 
to  abate  the  cause  of  such  injury,  more  especially  if  in  so 
doing  he  must  necessarily,  interfere  with  the  right  to  the 
soil.  On  this  principle  it  was  holden  in  Cooper  v.  Marshall, 
1  Burr.  $65,  that  a  commoner  could  not  justify  digging  up 
the  soil  and  destroying  the  coney-burrows  erected  in  the 
common  by  the  lord,  who  was  entitled  to  free  warren  there. 
So  where  the  lord  had  planted  trees  on  the  common,  and 
the  commoner  cut  themdownb,  it  was  holden  that  the*  lord 
might  maintain  trespass,  and  that  the  commoner  could  not 
justify  the  abatement  of  the  trees. 

The  usual  remedy  adopted  by  commoners  is  an  action 
on  the  case  for  a  disturbance  of  the  right  of  common,  which 
may  be  maintained  either  against  the  lord  or  the  owner  of 
the  soilc,  a  stranger  or  a  commoner.  If  the  action  is  brought 
against  a  wrong  doer4,  title  being  only  inducement,  it  is  not 
necessary  to  set  it  forth;  it  will  be  sufficient  for  the  plain- 
tiff to  state  in  his  declaration,  that  he  was  possessed  of  a  cer- 
tain quantity  of  land,  fcc.  and  by  reason  of  such  possession 
was  entitled  to  the  right,  in  the  exercise  of  which  he  was 
disturbed. 

In  this  action  the  plaintiff  must  prove  an  injury  sustained, 

y  2  lout.  89.  b  Kirby  v.  Sadgrove,  6  T.  B.  483  .  B. 

?  Greach  ▼.Wilmet.Derby  Sumtn.  Ass.        R.  confirmed,  in  error  in  Exchequer 

1759.  cited  by  Lawrence  J.  iuHawke        Ctaa.  1  Bog.  &  Pnl.  13. 

t.  Bacon,  9 Taunt.  160.  o  H award  v.  Cantrell,  Lutv.  10 1, 

f  9  Inst.  88,  d  Strode  y.  fiyrt,  4  Mod,  418.  Sc-r  aja# 

Greenbow  t,  Haley,  Willes,  02J. 
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but  any  injury  in  the  minutest  degree  is  sufficient*;  t* ;.  tbe 
taking  away  the  manure  which  has  been  dropped  on  the 
common  by  the  cattle,  although  the  proportion  of  the  da- 
mage sustained  by  the  plaintiff  be  found  to  amount  to  a  far- 
thing onlyf;  fbr,  if,  where  the  injury  was  small,  a  commoner 
could  not  maintain  an  action,  a  mere  wrongdoer  might  by 
repeated  torts  in  course  of  time  establish  evidence*  of  aright 
of  common. 

If,  to  an  action  on  tbfc  case  by  a  commoner  for  injuring 
his  right  of  common*,  the  defendant  plead,  that  he  dug 
turves  under  a  licence  from  the  lord,  he  should  add,  that 
"  sufficient  common  was  left  for  the  commoner;"  and  if  he 
rio  not,  the  plaintiff  is  not  obliged  to  reply,  that  there  was 
not  sufficient  common  left;  because  it  is  the  gist  of  the 
action,  and  set  forth  in  the  declaration. 


V.  Of  Surcharges  by  Commoners. 

Formerly,  if  one  of  the  commoners  bad  surcharged  the 
common1,  that  is,  had  put  more  cattle  into  tbe  common  than 
be  was  entitled  to,  the  commoner  who  was  aggrieved  might 
sue  «ut  a  writ  of  admeasurement  of  pasture,  and  by  that 
suit  the  common  was  admeasured  in  respect  of  ail  the  com- 
moners, as  well  those  who  had  not  surcharged,  as  those  who 
had  surcharged  it,  and  the  person  who  brought  the  action. 
An  action  on  tbe  case  has  been  substituted  in  tbe  place  of 
this  writ  of  admeasurement,  as  a  more  easy  and  speedy  re- 
medy :  and  it  has  been  holden,  tbat  this  action  may  be  main- 
tained by  one  commoner  against  another  for  a  surcharge*, 
.although  the  plaintiff  himself  has  been  guilty  of  a  surcharge. 
In  the  declaration  it  is  not  necessary  for  the  plaintiff  to  set 
forth  the  defendant's  right  of  common,  and  shew  in  what 
manner  he  has  exceeded  tbat  right1,  by  putting  in  a  greater 
number  or  an  improper  species  of  cattle;  but  tbe 


e  Per  Lord  Ellenborongh  C.  J.  Lid-  h  Greenfcow  ▼.  Ilsley,  WUIes,  619. 

gold  t.  Butler,  Middlesex  sittings  i  F.  N.  B.  135.  B. 

after  Trio.  48  6.  3.  B.  R.  MSS.  k  Hobson  t.  Todd,  4  T.  R.  71. 

f  Pindar*.  Wadf  worth,  9  East's  R.  1  Atkinson  t.  Tcaadala,  a  Will.  87*. 

154.  ft  BL  B.  8 J7«  S.  C. 

g  See  Patrick  v.  Greeaway,  1  Wma> 
*    Saunders,  p.  346.  b.  a.  (aj 


CQMMQN,  391 

ftnee  may  be  alleged  generally  (12)  thus,  "  that  the  defen- 
dant wrougfully  and  injuriously  eat  up  and  depastured  the 
grass  on  the  common  with  divers  sheep  and  lambs,  to  wit, 
200  sheep  and  $00  lambs."  Neither  is  it  necessary  that  the 
plaintiff  should  state  that  he  was  exercising  his  right  of 
common  at  the  time  of  the  surcharge01. ' 


999 


VI.  Evidence* 


In  replevin  defendant  avowed  taking  the  cattle  damage 
feasant0,  plaintiff  prescribed  for  common  in  the  locus  in  quo 
as  appendant  to  his  messuage.  The  plaintiff  produced  as  a 
witness  a  person  who  claimed  common  in  the  same  place. 
His  testimony  being  objected  to,  Raymond  C.  J.  overruled 
the  objection,  observing  that  where  a  person  prescribes  for 
common,  not  as  appendant  to  his  messuage,  but  by  virtue 
of  a  custom  within  a  parish  or  manor,  and  the  custom  is  in 
issue,  there  a  person  within  the  manor  or  parish  claiming 
common  is  interested, and  cannot  be  a  witness:  but  where  a 
person  prescribes  for  common,  for  all  cattle  levant  and  cou? 
chant  on  his  messuage,  as  belonging  to  that  messuage,  there 
is  nothing  but  that  person's  particular  right  of  common  ii* 
question,  as  belonging  to  that  particular  messuage;  and 
another  person  who  claims  common  in  the  spme  place  by 
virtue  of  another  messuage,  may  be  a  witness,  because  pot 
interested  in  the  present  question. 

Trespass  for  entering  plaintiff's  close  with  cows  and  sheep, 
and  destroying  his  grass*.  As  to  sheep,  plea  not  guilty,  and 
issue  thereon.  As  to  cows,  defendant  justified,  and  pre- 
scribed for  common,  for  all  cattle  (except  sheep)  levant  and 
couckant  on  defendant's  messuage,  and  one  acre  of  land;  the 
issue  was  on  the  levancy  and  couchancy. 

The  evidence  on  the  first  issue  was,  that  defendant's 

pi  Wells  v.  Watiiag,  9  61.  R.  1933.  o  Rogers  v.  Benstead,  Cambr.  Sam. 

a  Harvey  v.  Coliison,  Norfolk  Sum.        Ass.  1797.  cor.  Ld.  Raymond,  C.  J. 
A*9.  1797.  MSS.  Serjt.  Leed's.  MSS.  Serjt.  LeesVs, 


(12)  It  seems  from  Smith  v.  Feverel,  2  Mod.  6.  and  from  a  die- 
t«m  of  the  court  in  Hassard  v.  Caotrell»Lutw.  107*  that  in  an  ac- 
tion against  the  iord9  it  is  necessary  to  shew  a  particular  surcharge. 
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sheep  were  seen  at  several  times  depasturing  in  locus  in  que, 
and  that  at  such  time  the  defendant's  shepherd  was  with 
them, 

Mr?  Gstfward,  (recorder  of  Cambridge)  for  the  defendant, 
insisted,  that  as  it  did  not  appear  that  defendant  had  know* 
ledge  or  consented,  that  his  sheep  should  feed  there,  and 
had  a  servant  to  take  care  of  them,  the  shepherd,  and  not 
the  defendant,  was  the  trespasser,  and  that  the  action  could 
not  be  maintained  against  the  master'. 

Per  Lord  Raymond  C.  J.  "  The  action  lies  against  the 
master,  his  sheep  did  the  trespass;  he  has  his  remedy  against 
the  servant" 

As  to  the  second  issue,  the  evidence  was,  that  defendant 
was  seized  of  a  copyhold  messuage,  and  one  acre  of  pasture 
land,  that  he  foddered  eight  or  nine  cows  in  the  yard  of  the 
said  messuage  with  hay  brought  from  another  farm  about 
two  miles  off. 

Lord  Raymond  C.  J.  '*  These  cows  cannot  be  levant  and 
couchant  upon  the  one  acre ;  for  I  am  clear  that  levancy 
and  couchancy  is  a  stint  of  common  in  contradistinction  to 
common  sans  nombreyzxi&  signifies  only  so  many  as  the  mes- 
suage or  farm  will  by  its  produce  maintain;  and  it  was  so 
"resolved  in  the  case  of  the  town  of  Derby*.  I  know  there 
are  cnses  which  say,  that  foddering  in  a  yard  makes  levancy 
and  couchancy,  but  then  the  meaning  is,  foddering  with 
stubble,  &c,  produced  from  the  messuage  or  land  itself,  to 
which  the  yard  belongs;  for  example,  if  an  acre  of  land  will 
produce  only  so  much  hay,  &c.  as  will  maintain  but  one 
/cow,  the  occupier  shall  not  put  two  on  the  common,  be- 
cause he  fodders  them  in  the  yard  with  the  produce  of  other 
land ;  for,  by  the  same  rule,  he  might  put  1000  of  his  own, 
or  of  other  persons,  and  deprive  the  other  commoners  of 
the  benefit  of  common." 

Trespass  for  empounding  plaintiff's  colt  and  three  fillies?. 
Defendant  sets  out  his  right  tq  a  messuage  with  the  appur- 
tenants, to  which  the  defendant  has  a  right  of  common  be- 
longing in  the  loc.in  quo,  and  that  defendant  took  the  cattle 
damage  feasant  Plaintiff  replies,  that  he  is  possessed. of  a 
copyhold  messuage  in  Drayton,  and  prescribes  for  a  right 
of  common  in  the  loc.  in  quo,  for  all  commonable  cattle, 
levant  and  couchant,  on  the  said  messuage,  at  all  times  of 
the  year.  Defendant  protestanclo,  that  plaintiff  has  not  such 

p  a  R.  A.  r  Fuichcr  v.  Scales,    Norfolk  Ss% 

4  Mellor  ▼.  Spmtemau,  \  Sound.  343.       4**  173$.  M5S.  Stqt  L?ed*t- 
}  Mod.  7. 
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right,  traverses  the  levancy  arid  couchancy  of  the  beasU 
taken,  and  issue  thereon.  Per  Lee  C.  J.  "  The  protestando 
is  not  part  of  the  issue,  and  need  not  be  proved/'  It  ap- 
pearing by  the  evidence,  that  the  messuage  was  only  a  yard 
where  the  horses  were  foddered,  and  one  acre  of  orchard, 
with  the  produce  of  which  the  plaintiff  could  not  maintain 
the  colt  and  three  fillies,  and  for  that  reason  he  foddered 
them  with  hay  and  straw  from  other  land  hired  by  him. 
Per  Lee  CL  J.  "  These  beasts  cannot  be  levant  and  couch- 
ant  on  this  yard,  though  they  are  foddered  there,  unless 
they  can  be  foddered  with  the  produce  of  the  messuage,  and 
so  it  was  determined  by  Lord  Raymond  in  Rogers  v.  Ben- 
stead  at  Cambr.  1727,  after  much  consideration,  that  le- 
vancvand  couchancy  signify  what  the  produce  of  the  estate 
will  bear,  and  is  a  stint  of  common  with  respect  toother 
commoners;  and  I  know  no  difference  as  to  this,  whether 
the  common  is  for  the  whole  year,  orfor  half  a  year  only.* 

Lord  Raymond,  in  the  above  case,  cited  1  Ventr. .  1  he 

foddering  cattle  in  a  yard  is  said  to  be  evidence  of  levancy 
and  couchancy,  Salk.  169. ;  but  it  must  be  foddering  with 
the  produce  of  the  ground  belonging  to  the  messuage. 
Plaintiff  non-suited.  N.  There  may  be  common  appur- 
tenant to  a  messuage  with  appurtenants;  but  not  to  a  mes- 
suage only. 

In  replevin0  the  plaintiff  prescribed  for  common  for 
horses  by  reason  of  his  messuage.  The  evidence  was  of  a 
right  of  common  for  horses  and  sheep.  Raymond  C.  J.  "  It 
has  been  adjudged,  that  in  replevin  this  is  no  variance  from 
the  prescription;  for  the  prescription  for  a  common  for 
horses  and  sheep  is  a  justification  of  common  for  the  cattle 
taken."  So  evidence  of  a  right  of  common  for  sheep  and 
cows  will  support  a  plea  prescribing  for  common  for  sheep*. 

In  an  action  on  the  case  against  defendant,  plaintiff  de- 
clared0, that  he  was  possessed  of  a  messuage  to  which  a 
right  of  common  for  all  commonable  cattle  was  appurte- 
nant, and  that  defendant  put  his  cattle  on  the  said  common, 
and  also  dug  up  part  of  it;  per  quod,  the  plaintiff  could 
not  enjoy  bis  common  in  tarn  amplo  modof  as  by  law  he 
might  As  to  putting  in  his  cattle,  plea,  pot  guilty  ;  and, 
as  to  digging  up  the  common,  justification,  that  it  was  to 
make  a  watering  place  necessary  for  drink  for  the  cattle  on 
the  common.    On  the  first  issue,  it  was  insisted,  for  the 


•  Coney  t.  Verden,  Norfolk  Sum.  Asi.    n  Bennet  ▼.  Spinke,  Norfolk  Sojn..Ati. 

1727-  Serjt.  Leed's,  MS.  a  Q.  s.  Serjt.  Leed's,  MS. 

t  Bridges  v.  Sacr,  4  Mod.  89. 
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plaintiff,  that  the  defendant  could  not  fire  in  evidence  hW 
right  of  common,  on  Lord  Holt's  opinion  in  Salk.  But,  per 
Pengelly  C.  B.  "  In  trespass  vi  et  armis  the  only  evidence 
of  defendant,  on  not  guilty,  is,  that  he  did  not  come  on  the 
ground,  and  a  right  to  do  so  must  be  pleaded.  But  here 
the  whole  declaration  is  in  issue,  and  so  the  per  quod  he 
could  not  enjoy  in  tarn  amplo  modo9  as  of  right  he  ought, 
is  part  of  the  issue ;  and  if  defendant  proves  that  he  ins  a 
right,  then,  notwithstanding  the  plaintiff's  complaint,  he 
does  enjoy,  &c.  as  of  right  be  ought  This  point  was  settled 
by  the  Court  of  C.  B.  in*a  case  I  argued,  which  came  be- 
fore the  court  on  a  motion  for  a  new  trial,  in  a  cause  tried  at 
Cambridge  before  the  present  Ld.  Cbr.  King,  when  C.  J.  of 
C.  B.  who  had  ruled  that  the  defendant  could  not  give  is 
evidence  his  right  of  common ;  and  on  a  motion  for  a  near 
trial,  Tracey  J.  seemed  surprised  at  it ;  and  it  was  ruled 
otherwise  by  the  court,  and  a  new  trial  granted." 


(    305    ) 


CHAP.   XH. 


CONSEQUENTIAL  DAMAGES. 

Of  Actions  on  the  Case  for  consequential  Damages  y  and 
herein  of  the  general  Rule  for  distinguishing  Actions 
of  Trespass  vi  et  armis  from  Actions  of  Trespass  on 
the  Case. 

A  QUESTION  frequently  arises  respecting  the  form  of 
actions,  which  should  be  adopted  by  a  person  who  has  sua* 
tained  an  injury;  that  is,  whether  the  proper  remedy  is  by- 
action  of  trespass  vi  et  armis,  or  trespass  on  the  case :  and, 
as,  in  order  to  avoid  confusion,  the  judges  have  at  all  timet 
been  anxious  that  the  boundaries  of  actions  should  be  pre- 
served*, it  may  be  proper  to  remark,  that  the  true  distinc- 
tion, (and  which  seems  to  be  now  settled*,)  is,  that  if  the 
injury  be  occasioned  by  the  act  of  the  defendant  at  the  time, 
or  the  defendant  be  the  immediate  cause  of  the  injury,  tres- 
pass vi  et  armis  is  the  proper  remedy ;  (1)  but  where  the  in- 
j$ry  is  not  direct  and  immediate  on  the  act  done,  but  con- 
sequential only,  there  the  remedy  is  by  action  on  the  case!*, 
sometimes  termed  an  action  on  the  case  for  consequential 
damages. 

The  following  case  will  illustrate  the  rule  here  laid  down : 

On  the  evening  of  the  fair  day  at  Milborn  Port  in  Somer- 

•  3  Wilt.  411.  1  Bos.  &  Pol.  476.  Hughes,  fT.R.  381.  sad  Kenyon 

b  Leame  v.  Bray,  3  East's  R.  593.  C.  J.  iu  Day  v.  Edwards,  5  T.  R. 

c*  Reynolds  v.Clark,  Lord  Raym.  1399.  649.  S.  P.  and  111  Ogle  v.  Barnes*  S 

Str.  634. 8.  C.   See  also  Morgan  r.  T.  R.  190, 1. 


(1)  "  Looking  into  all  the  cases  from  the  year  book  in  the  21 
H.  7.  28.  a.  down  to  the  latest  decisions  on  the  subject,  I  find  the 
principle  to  be,  that  if  the  injury  be  done  by  the  act  of  the  party 
himself  at  the  time,  or  he  be  the  immediate  cause  of  it,  though  it 
happen  accidentally,  or  by  misfortune,  yet  he  is  answerable  in 
trespass."    Per  Grose  J.  in  Leame  v.  Bray,  3  East's  R.  600, 
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setshire*,  the  defendant  threw  a  lighted  squib  from  tb^ 
street  irjto  the  market-house ;  the  squib  fell  upon  the  stall 
or  standing  of  B. ;  C.  in  order  to  protect  himself  and  the 
wares  of  B.  from  injury,  took  up  the  squib,  and  threw  it 
across  the  market-house,  when  it  fell  upon  the  standing  of 
D.,  who  to  save  his  wares,  threw  the  squib  to  another  part 
of  the  market-house;  the  squib  struck  the  plaintiff  in  the 
face,  when  the  combustible  matter  bursting,  put  out  one  of 
his  eyes :  an  action  of  trespass,  vi  et  arm  is,  having  been 
brought,  itwas  urged,  on  the  part  of  the  defendant,  that  it 
would  not  He,  and  that  the  proper  remedy  was  an  action  oa 
the  case;  a  verdict  was  found  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  as  to  the  form  of  the  action  (2). 
Nares  J.  was  pf  opinion  that  trespass,  vi  et  armis,  was  the 
proper  form  of  action,  the  act  being  illegal  at  common  law 
from  the  probable  consequence  of  injury  resulting  from  it, 
and  by  stat.  0  &  10  W.  3.  c.  7*  as  a  nuisance.  Blackstone  J. 
'was  of  a  different  opinion,  conceiving  that  the  lawfulness  or 
unlawfulness  of  the  original  act  was  not  the  true  criterion 
{3) ;  that  the  settled  distinction  was,  that  where  the  injury 
was  immediate,  trespass  vi  et  artnis  would  lie ;  where  con- 
sequential only,  it  must  be  an  action  on  the  case.  In  the 
-present  case  the  original  act  was  as  against  B.  a  trespass, 
•not  as  against  C.  or  the  plaintiff.  The  tortious  actwai 
complete  when  the  squib  lay  at  rest  upon  B.'s  stall;  B.,  or 

4  Scott  v.  Shepherd,  2  Bl.  R.  393.  3  Wis.  403.  S.  C. 


($)  I  have  stated  this  case  very  fully  on  account  of  the  impor- 
tant doctrine  contained  in  the  arguments  of  the  judges,  more 
especially  in  that  of  Blackstone  J.,  which  is  frequently  cited  00 
this  subject.  With  respect  to  the  decision  of  the  court  in  Scott  t. 
Shepherd,  it  is  to  be  observed,  that  Lord  Ellenborough  C  J,  (in 
Learae  v.  Bray,  3  East's  R.  596.)  said,  that  it  went  to  the  limit  of 
.the  law. 

(3)  So  Lawrence  J.  «'  In  actions  of  trespass  the  distinction  bat 
not  turned  either  on  the  lawfulness  of  the  act,  whence  the  iojory 
happened,  or  the  design  of  the  party  doing  it  to  commit  an  injury ; 
but,  as  mentioned  by  Blackstone  J.  in  the  case  of  Scott  v.  Shep- 
herd, on  the  difference  between  injuries  direct  and  immediate,  or 
mediate  and  consequential ;  in  the  one  instance  the  remedy  is  by 
trespass,  in  the  other  by  case."  3  East,  601.  "  If  one  turning 
round  suddenly  were  to  knock  another  down,  whom  he  did  not  set*, 
without  intending  it,  no  doubt  the  action  must  be  trespass."  Per 
Lawrence  J.  3  East,  597-  "  Where  a  man  shoots  an  arrow  at  a 
mark  and  wounds  another,  although  it  be  against  his  wiH»  he  shall 
be  called  a  trespasser."  fer  Read  C.  J.  of  the  Commou  Pleas, 
21  H.  7.  28.  a. 
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My  by-stander,  had  a  right  to  protect  himself  by  removing 
the  squib,  but  should  have  taken  care  to  do  it  in  such  a 
manner  as  not  to  endamage  others.    He  added,  that  this 
was  not  like  the  case  of  diverting  the  course  of  an  enraged 
ox,  or  of  a  stone  thrown,  or  an  arrow  glancing  against  a  tree, 
because  in  those  cases  the  original  motion,  the  vis  impressa^ 
was  continued,  though  diverted ;  but  here  the  instrument 
of  mischief  was  at  rest,  until  a  new  impetus  and  a  new  di- 
rection was  given  to  it,  not  once  only  but  by  two  rational 
agents  successively ;  that,  in  strictness  of  law,  trespass  viet 
armis  would  lie  against  D.  the  immediate  actor;  for  inevi- 
table necessity  only  would  excuse  a  trespass,  and  D.  had  ex- 
ceeded the  bounds  of  self-defence,  and  had  not  used  suffi- 
cient circumspection  in  the  act  of  removing  the  danger  from 
himself;  throwing  the  squib  across  the  market-house,  in- 
stead of  brushing  it  down  or  throwing  it  out  of  the  open 
sides  into  the  street,  was  an  unnecessary  and  incautious  act. 
Gould  J.  was  of  opinion  that  trespass  vi  et  armis  was  main- 
tainable, that  the  defendant  might  be  considered  in  the  same 
light  as  if  he  had  thrown  the  squib  in  the  plaintiff's  face. 
The  terror  impressed  on  C.  and  D.  excited  self-defence, 
and  deprived  them  of  the  power  of  recollection ;  what  they 
did  was  therefore  the  inevitable  consequence  of  the  defen^ 
dant's  unlawful  act;  they  acted  from  necessity,  and  tfrfe de- 
fendant imposed  that  necessity  on  them.    De  Grey  C.  J. 
was  of  the  same' opinion,  agreeing  with  Blackstone  J.  as  to 
the  principles  he  had  laid  down,  but  differing  from  him  in 
the  application  of  those  principles  to  the  present  case.    The 
question  was  whether  the  injury  Was  received  by  the  plaintiff 
by  force  from  the  defendant,  or  whether  the  injury  resulted 
from  a  new  force  of  another.    He  considered  all  that  was 
done,  subsequently  to  the  original  throwing,  as  a  continua- 
tion of  the  first  force,  and  the  first  act,  which  would  conti- 
nue until  the  squib  was  spent  by  bursting.    Any  innocent 
person  was  justifiable  in  removing  the  danger  from  himself 
to  another;  the  blame  lighted  on  the  first  thrower;  the  new 
direction* and  new  force  flowed  out  of  the  first  force,  and 
was  not  a  new  trespass;  C.  and  D.  were  not  free  agents,  but 
acting  under  a  compulsive  necessity  for  their  own  safety 
and  self-preservation.    The  several  acts  of  throwing  the 
squib  must  be  considered  as  one  single  act,  namely,  the  act 
of  the  defendant;  the  same  as  if  it  had  been  a  cracker  which 
had  bounded  and  rebounded  again  and  again  before  it  struck 
out  the  plaintiff's  eye. 

The  distinction  between  trespass  vi  et  armis*,  and  trespass 

c  Per  Portescne  J.  1  Str.  636.  cited        5  T.  R.  649.     Per  Le  Blanc  J,  in 
by  Kenyou  C.  J.  In  Day  r.  Edwards,        Leame  v.  Bray,  3  East's  R.  602. 
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on  the  case,  may  be  further  illustrated  by  the  example 
usually  put  of  a  man*!)  throwing  -a  log  into  the  common 
high-way  ;  if  at  the  time  of  the  log  being  thrown  it  should 
strike  any  person,  such  person  may  maintain  trespass  met  or* 
wis ;  but,  if,  after  it  is  thrown,  and  is  lodged  on  the  ground, 
airy  person  passing  along  the  high-way,  should  receive  any 
injury  by  falling  against  or  over  it,  there  the  remedy  is  by 
action  on  the  case. 

The  defendant  driving  his  carriage  on  the  wrong  side  of 
a  roadf  (which  was  wide  enough  to  admit  of  two  carriages 
to  pass  conveniently )  by  accident  drove  against  the  plaintiff** 
curricle,  the  night  being  so  dark  that  the  parties  could  not 
see  each  other ;  it  was  holder*,  that  the  injury,  which  the 
plaintiff  had  sustained,  having  been  immediate  from  the  act 
of  driving  by  the  defendant,  the  proper  remedy  was  tres- 
pass, m  et  armis  (4).  But,  as  was  truly  observed  by  Le 
Blanc  J.  if  the  defendant  had  simply  placed  his  carriage  in 

f  Leame  v.  Bray,  3  Easf  ■  R.  59s. 


(4)  *c  The  true  criterion  seems  to  \*e  according  to  what  Lord  C 
J.  de  Grey  say*,  iu  Scott  v.  Shepherd,  whether  the  plaintiff  received 
an  injury  by  force  from  the  defendant.     If  the  injurious  act  be  the 
immediate  result  of  the  force  originally  applied  by  the  defendant, 
and  the  plaintiff  be  injured  by  it,  it  is  the  subject  of  an  action  of 
treasons  vi  et  armis,  according  to  all  the  cases  both  ancient  and 
modern.     It  is  immaterial  whether  the  injury  be  wilful  or  not.*' 
Per  Lord  Ellenborough  C.  J.  3  East's  R.  599-     It  was  observed  by 
Le  Blanc  J.  that  "  in  actions  for  rtiuoing  down  vessels  at  sea,  dif- 
ficulties may  occur,  because  the  force  which  occasions  the  injury  is 
not  so  immediate  from  the  act  of  the  person  steering,     trie  im- 
mediate agents  of  the  force  are  the  wind  and  waves,  and  the  per* 
tonal  act  of  the  party  rather  consists  in  putting  the  vessel  in  the 
-way  to  be  so  acted  upon."  In  Ogle  v.  Barnes  and  another,  BT.  R. 
188*  where  an  action  on  the  case,  was  brought,  and  the  decla- 
ration alleged  negligence  and  uoskilfulness  in  the  defendant's  ma- 
nagement of  a  ship,  by  reason  whereof  she  ran  foul  of  the  plaia- 
tifPs  with  great  force  and  violence*     On  motion  in  arrest  of  judg- 
ment after  verdict  for  the  plaintiff*  on  the  ground  of  the  action 
having  been  case  when  it  ought  to  have  been  trespass*  Grose  J. 
Said,  that  the  jury  having  found  a  verdict  tor  the  plaintiff,  they 
mnst  consider  that  the  complaint  set  forth  iu  the  declaration  was 
proved ;  and  fortuch  an  injury  an  action  on  the  case  was  the  proper 
remedy.     Lawrence  J.  observed,  that  the  negligent  and  impro- 
vident management  of  the  defendant**  ship  did  not  imply  that  any 
act  was  done  by  them:  after  having  been  guilty  of  the  negligence 
which  led  to  the  mischief,  they  might  have  done  every  tiling  in 
their  power  to  avoid  the  mischief,  and  then  the  running  against 
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the  road,  and  the  plaintiff  had  rtm  against  it  in  the  dark, 
tbe  injury  would  not  have  been  direct,  but  in  consequence 
only  of  the  defendant's  previous  improper  act ;  and  then  the 
proper  form  of  action  would  have  been  that  of  an  action  on 
the  case.    • 

The  plaintiff  declared  against  the  defendant,  fpr  driving 
bis  cart  against  the  plaintiff's  horse  with  force  and  vio- 
lence1, alleging  it  to  have  been  done, "  by  and  through  the 
mere  negligence,  inattention,  and  want  of  proper  care,"  of 
tbe  defendant.  On  demurrer  to  this  declaration*  as  not 
being  in  trespass,  it  was  holden  that  it  was  good.  Sir 
James  Mansfield  C.  J.  observed,  at  the  close  of  the  decision, 
that  it  was  not  to  be  considered  that  the  case  of  Leame  v.  Bray 
was  overturned  by  the  present ;  at  the  same  time  he  might 
any  thus  much,  that  upon  a  proper  case  it  might  be  fit  that 
the  decision  of  the  court  of  King's  Bench,  in  Leame  v.  Bray, 
should  be  reconsidered.  In  an  action  of  trespass*  where 
the  plaintiff  declared  that  the  defendant  with  force  and  arms 
drove  a  vessel,  whereof  the  said  defendant  was  the  com- 
mander, against  and  over  a  certain  boat  of  the  plaintiff,  end 
sunk  her,  iamno,  dpc.  contra  pacewt,  t$c*;  h  appeared,  that 
the  defendant  was  master  and  owner  of  the  vessel  by  which 
tbe  iqjury  to  the  plaintiff's  boat  was  committed ;  but  that  he, 
though  on  board  at  tbe  time,  did  not  give  the  order  which 
caused  the  accident,  bat  the  pilot  did ;  that  it  was  nine 
o'clock  at  night  in  tbe  month  of  September  when  the  acci- 
dent happened;  that  the  vessel  would  not  obey  her  rudder; 
and  that  it  was  owing  to  no  design  or  wilful  act  of  any  per- 
son on  board.  Sir  J.  Mansfield  C.  J.  left  it  to  the  jury  to  say 
whether  the  accident  was  owing  to  the  mere  force  of  the  wind, 
or  to  negligence.  The  jury  were  of  opinion  that  the  acci- 
dent arose  from  negligence,  and  gave  a  verdict  for  the  plain- 
tiff. On  motion  to  set  aside  this  verdict  and  enter  a  nonsuit, 
on  the  ground  that  the  action  should  have  been  an  action  on 
the  case,  and  not  trespass,  the  court  were  of  opinion,  that 
trespass  could  not  be  maintained  against  the  defendant;  and 
•aid  the  case  differed  from  the  preceding  case  of  Leame  v. 
Bray,  because  here  the  defendant,  though  on  board  the  ves- 
sel, did  not  give  the  order  which  occasioned  the  accident,  bat 
the  pilot  did;  whereas,  in  Leame  v.  Bray,  the  defendant 

g  Jlogan  v.  ImklttoQ,  s  Bm.  k  P«l.    h  Hufgett  t.  Montfsmery,  8  N.  R. 
N.  It.  117.  446. 


■.» 


the  plaintiff's  vessel  might  have  been  owing  to  the  wind  and 
tide.  {fee  further  on  this  point,  Turner  v.  Hawkins,  1  Bos.  & 
Pui.  47*. 
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was  driving  the  carriage  which  injured  the  plaintiff's  car- 
riage. The  court  at  the  same  time  intimated  doubts  as  to 
the  authority  of  Leame  v.  Bray,  and  Cbambre  J.  observed, 
that  in  cases  of  this  kind  it  would  be  difficult  to  sustain  the 
proposition,  that  a  master  could  be  liable  to  an  action  of 
trespass  for  a  negligent  act  done  bv  his  servant  in  the  course 
of  bis  employment,  for  which  the  servant  himself  would 
also  be  liable  in  that  form  of  actio**. 

In  a  subsequent  case  of  Covell  v.  Laming,  1  Camp.  N. 
P.  C.  407.  which  was  trespass  for  running  defendant's  ship 
against  plaintiffs,  it  appeared,  that  at  the  time  of  the  ac- 
cident, the  defendant  was  on  board  bis  ship,  at  the  helm, 
jbut  that  there  was  a  desire  on  the  part  of  the  defendant  to 
steer  clear  of  the  plaintiff,  and  that  the  accident  was  to  be 
ascribed  to  the  mere  unskilfulness  of  the  defendant  It  was 
contended,  that  as  the  act  was  not  wilful,  an' action  on  the 
case  was  the  proper  remedy ;  but,  per  Lord  Ellenborough 
C.J.  "  Whether  the  injury  complained  of  arises  directly,  or 
follows  consequentially,  from  the  act  of  the  defendant,  I 
consider,  as  the  only  just  and  intelligible  criterion  of  ties* 
pass  and  case,  it  makes  no  difference,  that  here  the  parties 
were  sailing  on  ship  board.  The  defendant  was  at  the  helm, 
and  guided  the  motions  of  his  vessel.  The  winds  and  the 
waves  were  only  instrumental  in  carrying  her  along  in  the 
direction  which  he  communicated.  The  force,  therefore; 
proceeded  from  him,  and  the  injury  which  the  plaintiff  sus- 
tained was  the  immediate  effect  of  that  force." 

In  like  manner,  if  the  occupier  of  a  house1,  who  has  a 
right  to  have  the  rain  fall  from  the  eaves  of  it  upon  the  land 
of  another  person,  fixes  a  spout,  whereby  the  rain  is  dis- 
charged in  a  body  upon  the  land,  the  proper  form  of  action, 
by  the  owner  of  the  land  against  the  occupier  of  the  house 
for  this  injury,  is  an  action  on  the  case ;  because  the  flowing 
of  the  water,  which  constitutes  the  injury,  is  not  the  im- 
mediate act  of  the  occupier  of  the  house,  but  the  conse- 
quence only  of  his  act,  viz.  the  fixing  the  spout. 

In  an  action  upon  the  case,  the  declaration  stated,  that 
the  plaintiff  was  master  of  a  ship*,  which  was  laden  with 
corn,  ready  to  sail,  and  that  the  defendant  seized  the  ship 
and  detained  her,  per  quod  querens  impeditus  et  obstructors 
fuit  in  viagio :  An  exception  was  taken  to  the  action,  on 
the  ground  that  it  should  have  been  trespass  vi  etarmis; 
and  4  Edw.  3.  24. 13  H.  7.  26.  and  Palm.  47.  were  cited  ; 

i  Reynolds  t.  Clarke,  Lord  Raym.         Jl  PitU  ▼.  Gmince,    Sett.  10.    \aA 

1399.  Str.  634.  S.C.  x  Rnyrn.  55S.  S.  C. 
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llolt  C.  J.  observed,  that,  in  the  cafees  cited/  the  plaintiff 
had  a  property  in  the  thing  taken,  but  here  the  ship  was 
not  the  master  s  but  the  owners*.  The  master  declared  only t 
as  a  particular  officer,  and  could  recover  for  his  particular 
loss.  He  admitted,  however,  that  the  master  might  have 
brought  trespass,  and  declared  upou  his  possession,  which 
was  sufficient  to  maintain  that  action. 

So  where  the  plaintiff  declared1,  that  he  exercised  the 
tirade  of  a  wheeler,  and  was  possessed  of  several  tools  that 
related  to  the  trade,  viz.  an  axe,  &c.  and  being  so  possessed 

Sained  a  livelihood,  &c.  and  by  the  licence  of  the  aefendant 
eposited  the  tools  in  defendant's  house,  who  had  detained ' 
them  two  months  after  request,  whereby  the  plaintiff  had 
lost  the  benefit  of  his  trade.  After  verdict,  a  motion  was 
made  in  arrest  of  judgment,  on  the  ground,  that  the  plaintiff 
ought  to  have  brought  detinue  or  trover;  but  .the  court 
held  the  action  well  brought;  for,. if  the  fact  was  that  the 
plaintiff  had  the  goods  again,  detinue  was  not  proper ;  and 
though  a  detainer  upon  request  was  evidence  of  a  conver- 
sion, yet  it  was  not  a  conversion ;  and  the  damages  which 
he  demands  in  this  case  being  special,  the  action  ought  to 
be  special. 

So  where  the  plaintiff  declared",  that  he  wa3  possessed  of  a 
close  of  land  and  a  decoy  pond,  to  which  wild  fowl.used  to  re- 
sort, and  the  plaintiff  at  his  own  costs  had  procured  decoy 
clucks,  nets,  and  other  engines,  for  decoying  and  taking  the 
wild  fowl, and  enjoyed  the  benefit  in  taking  thetu ;  yet  the  de- 
fendant, intending  to  injure  plaintiff  in  his  decoy, and  todrive 
away  the  wild  fowl,  and  deprive  him  of  his  profit,  discharged 
guns  against  the  decoy  pond,  whereby  the  wild  fowl  were 
frighted  away,  and  forsook  the  pond.  Upon  riot  guilty  plead- 
ed, ^verdict  was  found  for  the  plaintiff, and 20/.  damages.  On 
motion  in  arrest  of  judgment,  HoltC.  J.  observed,  that  the  ac- 
tion was  maintainable;  that  although  it  was  new  in  its  in- 
stance, yet  it  was  not  new,  either  in  thereason'or  principle  of 
it  FoT,  1st.  the  using  or  taking  a  decoy  was  lawful;  2nd  ly.  this 
employment  of  his  ground  to  that  use  was  profitable  to  the 
plaintiff,  as  was  the  skill  and  management  of  that  employ- 
ment. As  to  the  first,  every  man  that  hath  a  property  may 
employ  it  for  his  pleasure  and  profit,  as  for  alluring  and  pro- 
curing decoy  ducks  to  come  to  his  pond.  To  learn  the 
trade  of  seducing  other  ducks  to  cotne  there  in  order  to  be 

1  Kettle  v.  Hunf,  Bull.  N.  P.  78.  Bull.  N.  P.  79.  S.  C.  cited  in  Car- 

m  Keebter.  Hiclccringilt,  11  East ,574.        ririgton  ▼.  Taylor,  11  East, 574.  Mid 

n.  from  Holt's  MS.  Hoft's  Rep.  M.        d  Camp.  N.  P.  C.  358.  S.  C. 

17.  19.    11  Mod.  74.  130.   3  SoJk.  9. 
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taken,  is  not  prohibited  either  by  the  law  of  the  land  or  tbe 
moral  law;  but  it  is  as  lawful  to  use  art  to  seduce  them,  to 
catch  them,  and  destroy  them  for  the  use  of  mankind,  as  to 
kill  and  destroy  wild  fowl  or  tame  cattle.  Then  when  a 
man  useth  his  art  or  his  skill  to  take  them,  to  sell  and  dis- 
pose of  for  his  profit,  this  is  his  trade;  and  he  that  hinders 
another  in  his  trade  or  livelihood  is  liable  to  an  action  for 
so  hindering  him.  The  C.  J.  added,  that  it  had  been  ob- 
jected, that  the  nature  of  the  wild  fowl  was  not  stated  ;  but 
this  was  not  necessary;  for  the  action  was  not  brought  to 
recover  damage  for  the  loss  of  the  fowl,  but  for  the  disturb- 
ance. 

In  a  special  action  on  the  case",  the  declaration  stated,  that 
plaintiff's  wife,  unlawfully  and  against  his  consent,  went 
away  from  him,  and  continued  apart  from  him  a  long  time, 
and  that,  during  her  absence,  a  large  estate,  real  and  perso- 
nal, having  been  devised  for  her  separate  use,  she  thereupon 
was  desirous  of  being  reconciled  and  of  cohabiting  with 
plaintiff,  her  husband;  but  that  the  defendant  persuaded 
and  enticed  her  to  continue  apart  from  the  plaintiff,  which 
she  accordingly  did  until  her  death ;  whereby  the  plaintif 
lost  the  comfort  and  society  of  his  wife,  and  her  assistance  in 
his  domestic  affairs,  and  the  profit  and  advantage  of  her  for* 
tune.  After  verdict  for  the  plaintiff,  with  3,000/.  damages, 
on  motion  in  arrest  of  judgment,  it  was  objected,  that  there 
was  not  any  precedent  of  any  such  action  as  this.  Litt  s* 
108.  and  1  Inst.  81.  b.  were  cited ;  but  Willes  C.  J.  said, 
that  the  general  rule  there  mentioned  was  not  applicable  to 
the  present  case;  that  it  would,  have  been  so,  if  there  had 
never  been  any  special  action  on  the  case  before ;  that  this 
form  of  action  was  introduced  for  this  reason,  that  the  law 
would  never  suffer  an  injury  and  a  damage  without  a  re- 
medy; but  that  there  must  be  new  facts  in  every  special 
action  on  the  case  (5). 

n  Wiutmore  v.  Greenbank,  Wtlfes,  577. 

(5)  See  Ashby  v.  White,  Lord  R&ym.  g97.  Pasley  t.  Freeman, 
2  T.  R.  51.  and  Chapman  v.  PickersgiH,  *  Wils.  146.  which  last 
ease  was  an  action  on  the  case  for  falsely  aud  maliciously  suing  out 
%  commission  of  bankrupt  against  the  plaintiff;  Pratt  C.J.  (io  an- 
swer to  the  objection  of  novelty,)  said,  that  this  was  urged  in  Ash- 
by  v.  White,  but  he  did  not  wish  ever  to  hear  it  again;  that  this 
was  an  action  for  a  tort;  torts  were  infinitely  various,  not  limited 
or  confined ;  for  there  was  pot  any  thing  in  nature  which  might  not 
be  converted  into  an  instrument  of  mischief,  and  this  of  suing  out 
a  commission  of  bankrupt  falsely  apd  maliciously  was  of  the  niobt 
injurious  consequence  in  a  trading  country.  Durnford's  note, 
Willes,  531.    See  also  Hargrave's  Co.  Lit  8 1,  b.  n.  (2). 
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CHAP.    XIII. 


COVENANT. 

• 

I.  Of  the  Action  for  Breach  of  Covenant. 
\\ .  Of  the  Exposition  of  Covenants. 

III.  Of  the  different  Kinds  of  Covenants, 

1.  Express,    and   herein    of  express    Covenants 

running  with. the  Land. 
9.  Implied. 

3.  Joint  and  Several. 

4.  Void  and  Illegal. 

5.  Not  to  assign  without  Licence. 

6.  For  quiet  Enjoyment. 

IV.  By  whom  the  Action  of  Covenant  may  be  main* 

tained, 

1.  Heir. 

< 

2.  Executor. 
1              3.  Assignee. 

V.  Against  whom  the  Action  of  Covenant  may  be 

maintained^ 

1.  Heir. 

2.  Executor. 

r 

3.  Assignee. 

VI.  Of  the  Declaration,   and  herein  of  dependent 

Covenants,  Conditions  precedent*  and  inde- 
pendent Covenants. 

VII.  Of  the  Pleadings, 

1.  Accord  and  Satisfaction. 

ft.  Eviction. 

3.  Infancy. 

4.  Levied  by  Distress.  % 

5.  Nilhabuit  in  tenementis* 
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6.  Non  est  factum. 

7.  Non  inf regit  conoentionem* 

8.  Performance. 

9.  Release. 
10.  Se*-o#: 

VIII.  Payment  of  Money  into  Court* 
IX.  Evidence.    . 
X.  Judgment. 


I.  Of  the  Action  for  Breach  of  Covenant. 

Covenants  are  of  two  kinds, 

1.  Express. 

2.  Implied,  or  covenants  in  Ia\v. 

An  express  covenant  is  aa  agreement  entered  into,  by 
deed  indented  or  deed  poll,  between  two  or  more  persons* 
for  the  performance  of  certain  acts,  or  for  the  forbearance 
to  do  certain  acts. 

An  implied  covenant,  or  covenant  in  law,  is  an  agree- 
ment, raised  by  implication  of  law  between  two  or  more 
persons,  in  a  deed  indented  or  deed  poll,  from  certain 
technical  expressions  used  therein. 

For  the  violation  of  agreements  of  this  kind  (I)  the  (aw 
bas  provided  a  remedy  by  action  of  covenant,  wherein  the 

1>arty  injured  may  recover  damages  (t)  in  proportion  to  tbe 
ess  sustained. 

A  party  bringing  covenant  on  a  deed  poll  must  be  named 


{!)  In  F.  N.  B.  4to.  Ed.  543.  A.  it  is  said  that  in  London  a 
nan  shall  have  a  writ  of  covenant  without  a  deed,  for  covenant 
broken,  and  it  is  so  said  by  Vavasor,  Serj.  in  22  Edw.  4.  2.  a. 
cited  in  Comyn's  Dig.  London,  N.  1.  who  refers  to  Priv.  Loo. 
149.  iu  support  of  the  same  position. 

(2)  Where  it  is  necessary  to  enforce  the  performance  of  any 
Agreement  in  specie,  as  the  conveyance  of  land,  execution  of 
deeds,  &c.  or  what  is  termed  a  specific  performance,  application 
must  be  made  to  a  court  of  equity;  for  in  the  action  of  covenant 
aiaoymg^s  only  for  the  non-performance  cau  .be  recovered. 
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therein*;  for,  where,  upon  oyer  of  the  deed  poll,  it  ap- 
peared, that  the  defendant  promised  to  do  a  certain  act; 
without  saying,  that  he  promised  the  plaintiff,  it  was  hohden 
that  an  action  would  not  lie. 

Covenant  will  lie  on  letters  patent,  although  there  is 
not  any  counterpart  sealed  by  the  lessee,  who  is  to  be 
charged**.  N 

If  A.,  for  a  valuable^  consideration,  promises,  by  deed, 
not  to  do  a  certain  act,  an  action  of  covenant  may  be  main- 
tained for  the  breach  of  such  promise;  but  an  action  on  the 
case  will  not  lie: 

As  where  A.  recovered  a  debt  against  B.,  and  B.  paid  the 
condemnation  money  to  A.c,  whereupon  A.,  by  deed,  re- 
leased all  actions,  executions,  &c.  to  B.,  and  in  the  same 
de?d  promised  to  discharge  all  executions  against  B.  upon 
the  same  judgment,  and  afterwards  sued  out  execution 
thereon  :  the  court  were^of  opinion,  that  the  promise  being 
by  deed,  B.'s  remedy  was  by  an  action  of  covenant,  and  not 
an  assumpsit  (3). 

•  Green  v.  Horpe,  Salk.  197.  Comb,  c  Bemmi  v.  Gnyldlcy,  B.  R.  M.  16 
919.  S.  C.  Jac.  Cro.  Jac.  505. S.  C.  &S.  P.  by 

b  Bret  v.  Cumberland,  Cro.  Jac.  393.  the  name  of  Beniishe  v.  Hildersley, 
521.  fully  stated  post.  418.  tiaid  to  have  beeu  adjudged,  1 11,  A. 

517-  (A.)  pi.  3. 


(3)  Although  it  is  a  general  rule  that  assumpsit  will  not  lie, 
where  there  is  a  remedy  of  a  higher  nature*,  yet  there  are  some 
exceptions  to  this  rule;  as  where  two  persons  entered  into  articles 
of  partnership  for  a  term  of  years,  and  the  deed  contained  a 
covenant  to  account  yearly,  and  to  adjust  and  make  a  final  settle- 
ment at  the  expiration  of  the  partnership;  and  they  dissolved  the 
partnership  before  the  years  were  expired,  and  accounted  toge- 
ther, and  struck  a  balance,  which  was  in  favour  of  the  plaintiff, 
including  several  items  not  connected  with  the  partnership,  and 
the  defendant  promised  to  pay  it;  it  was  holden,  that  assumpsit 
would  lie  00  such  express  promise*  Aud  Buller  J.  observed,  that 
if  no  other  articles  had  been  introduced  into  the  account,  but 
those  relating  to  the  partnership,  he  should  still  have  been  of 
opinion,  that  assumpsit  might  have  been  maintained ;  for  the  ques- 
tion then  would  have  been;  whether  a  previous  partnership  being 
dissolved,  and  an  account  settled,  was  or  was  not,  in  point  of  law, 
a  sufficient  consideration  for  a  promise.  'He  had  no  difficulty  in 
aaying,  that  it  was.  Foster  v.  AllansQn,  2  T.  R.  479.  A 
stronger  exception,  however,  to  the  general  rule  above-mentioned 
will  be  found  in.  the  case  0/  Nurse  y<  Craig,  ante  p.  248* 

*  PqUtrodeT.  GilbunijStr.  1027. 


4o»  covenant: 

•  An  action  of  covenant  is  not  within  the  stat  3  W.  &  M. 
c.  14*.  which  makes  the  devisee  chargeable  jointly  with  the 
heir  for  the  debts  of  his  testator  in  respect  of  lands  devised 
to  him:  the  remedy  there  given  is  confined  to  the  action  of 
debt. 


II.  Of  the  Exposition  of  Covenants. 

Covenants  are  to  be  construed  according  to  the  ob- 
vious intention  of  the  parties6,  as  collected  from  the  whole 
context  of  the  instrument,  ex  antecedenlibus  et  consequentibust 
and  according  to  the  reasonable  sense  of  the  words.  If 
there  be  any  ambiguity,  then  such  construction  shall  be 
made  as  is  most  strong  against  the  covenantor  (4);  for  be 
might  have  expressed  himself  more  clearly  (5). 

It  is  immaterial  in  what  part  of  a  deed  any  particular 
covenant  is  insertedf;  for,  in  the  construction  of  it,  the 
Whole  deed  must  be  taken  into  consideration,  in  order  to 
discover  the  meaning  of  the  parties;  as  where,  in  an  in- 
denture of  lease  of  a  colliery',  two  lessees  covenanted 
jointly  and  severally  in  manner  following,  viz.  &c.  here  fol- 
lowed a  number  of  covenants  in  respect  to  working  of  tbe 
colliery,  wherein  the  lessees  covenanted  jointly  and  seve- 
rally;  then  followed  a  covenant,  that  the  monies  appearing 
to  be  due  should  be  accounted  for  and  paid  by  the  lessees, 
their  executors,  &c.  (not  saying,  "  and  each  of  them");  it 
was  holden  by  the  court  (absente  Kenyon  C.  J.)  that  the  ge- 
neral words,  at  the  beginning  of  the  covenants  by  the  lessees, 

«1  Wilton  v.  Knubley,  7  East,  128.  f  Per  Bvlter  J.  5  T.  R.  586. 

e  Plowd.  339-  cited  by  EUenborough    g  D.  of  Northumberland  ▼.  Ward  Br- 
C.  J.  Iggulden  t.  May,  7  East,  241.  rington,  5  T.  It  533. 


(4)  See  the  opinion  of  Sir  J.  Mansfield  C.  J.  in  Flint  v.  Brandos, 
I  Bos.  and  Pul.  N.  R.  78. 

(5)  In  like  manner,  where  the  words  of  the  grant  are  doubtful, 
they  are  to  be  construed  in  favour  of  the  grantee.  This  general 
principle  has  been  applied  to  the  construction  of  leases;  hence  it 
has  been  holden,  that  under  a  lease  for  fourteen  or  seven  years,  the 
lessee  only  has  the  option  of  determining  it'  at  the  end  of  the  first 
seven  years.  Doe  d.  Webb  v.  Dixon,  9  East,  15.  in  which  the 
authority  of  Dana  v.  Spurrier,  3  Bos.  &  Pul.  399.  442.  was  recog- 
nized. 
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u  jointly  and  severally,  &c.  in  manner  following,"  according 
to  the  general  rules  of  construction,  extended  to  all  the  sub- 
sequent covenants  on  the  part  of  the  lessees  throughout  the 
deed,  there  not  being  any  thing  in  the  nature  of  the  subject 
to  restrain  those  words  to  the  former  part  of  the  lease. 

In  conformity  to  the  rules  before  laid  down  for  the  con- 
struction of  covenants,  and  in  support  of  the  apparent  in- 
tention of  the  parties,  covenants  in  large  and  general  terms 
have  been  frequently  narrowed  and  confined: 

As  where  A.  leased  a  manor  to  B.  for  years,  excepting  all 
woods,  great  trees,  timber  trees,  and  underwood*1,  &c.  and 
covenanted  with  the  lessee,  that  he  might  take  fire-boot, 
super  dicta  proemissa,  it  was  holden,  that  the  lessee  could  not 
take  fire-boot  in  a  close  of  wood  parcel  of  the  manor,  be* 
cause,  by  the  exception  of  the  wood,  the  soil  thereof  was  ex- 
cepted; and  the  words  super  prcemissa  should  be  intended 
of  such  things  only  as  were  demised.  It  was  admitted, 
however,  that,  by  the  covenant,  the  lessee  was  entitled  to 
take  the  wood  upon  the  other  lands,  for  though  the  wood 
was  excepted,  yet  the  land  was  demised. 

The  defendant  sold  the  plaintiff  a  lease1  for  years  of  a 
manor,  ^nd  entered  into  a  bond,  with  a  condition  that  he 
would  not  do,  nor  had  done,  any  act  to  disturb  the  plaintiff, 
but  that  the  plaintiff  should  hold  and  enjoy  without  the 
disturbance  of  the  vendor,  or  any  other  person;  it  was  holden, 
that  the  condition  was  confined  to  acts  done  or  to  be  done 
by  the  vendor,  on  the  ground  of  the  latter  words  being  re- 
ferrible  to  the  former. 

So  where  in  covenant  against  the  executors  of  J.  W.k, 
the  declaration  stated,  that  J.  W.,  by  indenture,  granted  land, 
&c.  to  the  plaintiff  in  fee,  and  warranted  the  land,  &c. 
against  himself  and  his  heirs,  and  covenanted  that  he  was, 
notwithstanding  any  act  by  him  done  to  the  contrary,  lawfully 
and  absolutely  seised  in  fee  simple,  and  that  he  had  a  good 
right,  full  power,  and  lawful  and  absolute  authority  to  convey; 
and  assigned  a  breach,  that  J.  W.  had  not  at  the  time  of  mak- 
ing the  said  indenture,  nor  at  any  time  before  or  since,  good 
right,  full  power,  and  lawful  and  absolute  authority  to 
convey  or  assure  the  premises  to  the  plaintiff  in  manner 
aforesaid.  The  defendants  prayed  oyer  of  the  indenture, 
»        • 

\  Cage  v.  Paxliu,  i  Leou.  1 16.  cited        cited  by  Lord  Ellenborongh  C.  J. 

by  Ellenborough  C.  J .  7  East,  24 1 .  in  Gale  v.  Reed,  0  East,  89. 

\  Broughton  v.  Conway,   Moor,  58.     k  Browuitig  v.  Wright,  2  Boa,  &  FiU. 

13. 
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(by  which  it  appeared  that  J.  W.  covenanted  for  himself, 
his  heirs,  executors,  and  administrators,  to  make  a  cartway, 
and  that  .the  plaintiffs  should  quietly  enjoy  without  inter- 
ruption from  himself,  or  any  person  claiming  under  him, 
and  lastly,  that  he,  his  heirs,  or  assigns,  and  all  persons 
claiming  under  him,  should  make  further  assurance,)  and 
then  demurred:  (after  argument),  it  was  holden,  that  the 
words  "  that  he  had  a  good  right,  full  power,  and  lawful 
and  absolute  authority  to  convey,"  were  either  part  of  the 
preceding  special  covenant  "  that  he  was  notwithstanding 
any  act  by  him  done  to  the  contrary,  lawfully  and  absolutely 
seised  in  fee ;"  or,  if  nptt  that  they  were  qualified  and 
restrained  by  all  the  other  special  covenaqts  to  the  acts  of 
himself  and  his  heirs. 

But  where  releasors  covenanted1,  that,  notwithstanding 
any  act,  &c.  by  them  clone  to  the  contrary,  they  were  seised 
of  the  laud  in  fee ;  and  also,  that  they,  notwithstanding  any 
such  matter  or  thing  as  aforesaid,  had  good  right  to  grant 
the  premises;  and  likewise,  that  the  releasee  should  quietly 
enjoy  the  same  without  the  lawful  let  or  disturbance  of  the 
releasors,  or  their  heirs  or  assign^,  or  for  or  by  any  other 
person;  and  that  the  releasee  should  be  indemnified  by  the 
releasors  and  their  heirs  against  all  other  titles,  charges  and 
incumbrances,  except  the  chief  rent  payable  to  the  lord  of 
the  fee ;  it  was  holden,  that  the  general  words  of  the  cove- 
nant/or quiet  enjoyment,  were  not,  in  necessary  construction, 
to  be  restrained  by  the  language  of  the  antecedent  covenants 
for  title  and  rigtit  to  convey;    although  those  antecedent 
covenants  were  certainly  covenants  of  a  limited  kind,  and 
provided  only  against  the  acts  of  the  releasors  ;•  Lord  Ellen- 
Dorough  C.  J.  (who  delivered  the  opinion  of  the  court)  ob- 
serving, "  that  the  covenant  for  title,  and  the  covenant  for 
right  to  convey,  are  indeed  what  is  somewhat  improperly 
called  synonimous  covenants;  they  are  however  connected 
covenants,  generally  of  the  same  import  and  effect,  and 
directed  to  one  and  the  same  object;   and  the  qualifying 
language  of  the  one  may  therefore  properly  enough  be  consi- 
dered as  virtually  transferred  to  and  included  in  the  other  of 
them. ,  But  the  covenant  for  quiet  enjoyment  isof  a  materi- 
ally different  import,  and  directed  to  a  distinct  object.    The 
covenant  for  title  is  an  assurance  to  the  purchaser,  that  the 
grantor  has  the  very  estate  in  quantity  and  quality  which  he 
purports  to  convey,  viz.  hi  this  case  an  indefeasible  egtatq 

1  Howell  r.  Richards,  11  East,  633. 
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in  fee  simple.     The  covenant  for  quiet  enjoyment  is  an 
assurance  against  the  consequences  of  a  defective  title,  and 
of  any  disturbances  thereupon.     For  the  purpose  of  this 
covenant,  and  the  indemnity  it  affords,  it  is  immaterial  in 
what  respects,  and  by  what  means,  or  by  whose  acts,  the 
■eviction  of  the  grantee  or  his  heir  takes  place :  if  he  be  law- 
fully evicted,  the  grantor,  by  such  his  covenant,  stipulates 
to  indemnify  him  at  all  events.    And  it  is  perfectly  con- 
sistent with  reason  and  good  sense,  that  a  cautious  grantor 
should  stipulate  in  a  more  restrained  and  limited  manner 
for  the  particular  description  of  title  which  he  purports  tp 
convey,  than  for  quiet  enjoyment.    The  C.  J.  added,  that 
he  did  not  find  any  case  in  which  it  is  held  that  the  cove- 
nant for  quiet  enjoyment  is  all  one  with  the  covenant  for 
title,  or  parcel  of  that  covenant,  or  in  necessary  construction 
to  be  governed  by  it,  otherwise  than  as,  according  to  the 
general  rules  for  the  construction  of  deeds,  every  deed  (a* 
was  said  by  Hobart  C.  J.,  Winch.  Rep.  93.  Sir  Geo.  Trench- 
ard  v.  Hoskins)  is  to  be  construed  according  to  tlie  "  inten- 
tion of  the  parties,  and  the  intents  ought  to  be  adjudged  of 
the  several  parts  of  the  deed,  as  a  general  issue  out  of  the 
evidence;  and  intent  ought  to  be  picked  out  of  £very  part, 
and  not  out  of  one  word  only."    Consistently  therefore  with 
that  case,  and  with  every  other  that  I  am  aware  of,  we  are 
warranted  in  giving  effect  to  the  general  words  of  the  cove- 
nant for  quiet  enjoyment;  and  which  are  entitled  to  more 
weight  in  this  case,  inasmuch  as  they  immediately  follow 
and  enlarge  the  special  words  of  covenant  against  disturb-  x 
ance  by  the  grantors  themselves:  and  to  restrain  the  gene- 
rality of  these  words,  thus  immediately  preceded  by  express 
words  of  a  narrower  import,  would  be  a  much  stronger  thing 
than  to  restrain  words  of  like  generality  by  an  implied  quali- 
fication arising  ouf  of  another  covenant  where  no  such 
general  words  occurred.     The  person   using  the  general 
words,  could  not  forget  that  he  had  immediately  before  used 
special  words  of  a  narrower  extent.     If  the  covenaut  con- 
taining both  the  special  and  general  words  stood  by  itself, 
there  would  be  no  pretence  for  refusing  ettect  to  the  larger 
words;  and  if  this  could  not  be  done  in  favour  of  express 
words  of  a  narrower  import  in  the  same  covenant,  I  cannot 
possibly  understand  upon  what  ground  it  should  be  done  in 
favour  of  implied  tfords  of  narrower  import  which  occur  in 
another  separate  covenant,  addressed,  as  has  been  before 
said,  to  a  distinct  object." 

Where  A.  by  indenture",  in  consideration  of  a  certain 

14  Iggulden  ▼,  May,  7  East,  237.  affirmed  on  error  in  Excfa,  Chr.  s  N.  R.  449, 
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■urn,  in  nature  of  a  fine,  and  of  a  yearly  rent,  demised 
land  for  21  years,  and  covenanted  at  tbe  end  of  18  years  of 
the  term,  or  before,  on  request  of  the  lessee  to  grant  a  new 
lease  of  the  premises  "  for  the  like  fine,  for  the  like  term  of 
SI  years,  at  the  like  yearly  rent,  with  all  covenants  as  in 
that  indenture  were  contained;"  it  was  holden,  that  this 
covenant  was  satisfied  by  a  tender  of  a  new  lease  for  21  years, 
containing  all  the  former  covenants,  except  the  covenant  for 

future  renewal. 

< 

In  covenant",  the  plaintiff  declared  upon  an  indenture, 
whereby  the  defendant  demised  to  tbe  plaintiff  for  a  term 
of  years,  certain  parts  of  a  messuage  then  lately  parted  off 
front  the  part  occupied  by  the  defendant,  with  certain 
easements  belonging  to  the  same,  and  a  portion  of  an  ad- 
joining yard ;  and  the  defendant  covenanted  that  he  would 
permit  the  lessee  (tbe  plaintiff)  to  have  the  use  of  the  pump 
in  the  said  yard  jointly  with  the  defendant,  whilst  the  same 
should  remain  there%  paying  half  the  expenses  of  keeping  it 
in  repair.  The  plaintiff  assigned  for  breach,  that  during 
the  continuance  of  tbe  lease,  the  defendant,  without  reason* 
able  cause,  and  in  order  to  injure  the  plaintiff,  took  away 
the  pump',  although  plaintiff  was  willing  to  have  paid  half 
the  expense  of  keeping  the  same  in  repair.  On  demurrer  it 
was  holden,  that  {be  breach  was  ill-assigned ;  for  the  use  (6) 
of  the  pump  was  not  a  specific  subject  of  the  demise ;  and 
by  the  introduction  of  the  words,  "  whilst  the  same  should 
remain  there,"  it  appeared  that  the  lessor  meant  to  reserve 
himself  the  liberty  of  removing  the  pump,  from  whatever 
capricious  or  unreasonable  motive  he  might  do  so;  and 
that  it  was  not  inconsistent  with  the  stipulation,  that  tbe 
lessee  should  pay  half  the  expenses  of  repair,  whilst  tbe 
pump  remained  on  the  demised  premises. 

ii  Rhodes  ▼.  Ballard,  7  East,  ]  16. 


(6)  The  demise  of  the  use  of  a  thing  is  the  demise  of  the  thing 
itself.    Pomfret  v.  Ricroft,  1  Saund.  321. 
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\Uf  Of  the  different  Kinds  of  Covenants, 

1.  Express,   and  herein   of  express  Covenants 

running  with  the  Land. 

2.  Implied. 

8.  Joint  and  Several. 

4.  Void  or  Illegal. 

5.  Not  to  assign  without  Licence, 
0.  For  quiet  Enjoyment 


J.    Of  Express  Covenants,  and  herein  of  express 
Covenants  running  with  the  Land. 

There  is  not  any  precise  form  of  words  necessary  to 
constitute  an  express  covenant0;  any  form  of  words  or  mode 
of  expression  in  a  deed,  which  clearly  evinces  an  agreement, 
-will  amount  to  a  covenant,  for  a  breach  whereof  an  action 
pf  covenant  may  be  maintained : 

As  if  it  be  agreed  between  A.  and  B.°,  by  deed,  that  B. 
shall  pay  to  A",  a  sum  of  money  for  his  lands  on  a  certain 
day ;  these  words  amount  to  a  covenant  by  A.  to  convey 
the  lands  to  B.  on  that  day. 

So  if  lessee  for  years  covenant  to  repair*,  "  provided 
always,  and  it  is  agreed,  that  the  lessor  shall  find  great 
timber;"  this  word  agreed  will  make  a  covenant  on  the 
part  of  the  lessor  to  find  great  timber.  Secus,  if  the  word 
agreed  had  been  omitted'. 

So  if  A.  lease  to  B.,  on  condition?  that  he  shall  acquit 
the  lessor  of  charges,  ordinary  and  extraordinary,  and  shall 
keep  and  leave  the  houses  at  the  end  of  the  term  in  as 
good  a  plight  as  he  found  them ;  if  he  does  not  leave  them 
in  good  repair,  an  action  of  covenant  lies. 

•  So  where  covenant  was  brought  on  a  writing  sealed1, 
whereby  the  defendant's  testator  acknowledged  himself  to. 
be  accountable  to  the  plaintiff  for  all  such  monies  as  should 

o  Moor,  135-  .        r  i  Rol.  Abr.  518.  (C.)  pi.  3. 

p  Pordage  v.  Cole,  1  Saund;  319.  lLe?..  a  lb.  pi.  5.  40  E.  3.  5.  b. 

974.  T.  Rayro.  1  S3.  S.  C.  t  Brice  v.  Carre  and  others,  Executors 

q  1  Rol.  Abr.  519*  (C.)  pi.  9.  of  J.  S.  1  Lev.  47. 
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be  charged  by  plaintiff  on  A.  to  be  paid  to  B. ;  and  alleged, 
that  he  the  plaintiff  charged  a  certain  sum  of  money  on  A. 
to  be  paid  to  B.,  and  that  the  defendant's  testator  had  not 
paid  it ;  it  was  objected,  that  covenant  did  not  lie,  and  tbat 
the  proper  form  of  action  was  an  action  of  account;  but  it 
was  holden,  that  covenant  would  lie  in  this  case,  and  on  any 
words,  in  a  deed,  purporting  an  agreement  for  the  payment 
of  money. 

So  in  the  case  of  a  lease  for  years  rendering  rent" ;  it  was 
adjudged,  by  the  court  (absente  Holt  C,  J,)  that  the  render 
made  a  covenant 

So  where  covenant  was  brought  against  executrix  of 
assignee  of  lessee  for  years*,  by  indenture,  for  rent  arrear 
in  the  time  of  the  executrix  upon  the  words  yielding  and 
paying ;  it  was  holden,  that  the  action  would  lie ;  and  the 
opinion  of  the  court  was,  that  the  words  **  yielding  apd 
paying,"  (7)  in  the  indenture  made  an  express  covenant, and 
were  not  a  bare  covenant  in  law. 

So  in  covenant  against  the  assignee  of  lessee  for  years, 
upon  an  indenture*,  whereby  plaintiff  demised  to  the  lessee 
a  house,  excepting  a  roo?n,  with  free  liberty  of  passagt 
through  other  rooms  of  the  house  unto  the  room  excepted. 
Lessee  assigned  the  lease;  and  the  assignee  stopped  the 
passage,  whereupon  plaintiff  brought  this  action,  declaring 
for  a  breach  of  covenant.  Resolved,  by  the  court,  that  this 
exception  amounted  to  a  reservation,  upon  which  covenant 
would  lie;  and  they  compared  it  to  the  preceding  case  of 
rent  reserved,  where  covenant  will  lie  upon  the  words  of 
Reservation,  vvithout  any  express  words  of  covenant. 

u  Giles  v.  Hooper,  Cartb.  135 .  y  Butb  ▼.  Coks,  Carta.  *32.  Salt  196. 

x  Porter  r.  Sweetuam,  Sty.  406. 481.  S.  C. 


(7)  These  words,  yielding  and  paying,  have  sometimes  been 
considered  as  sufficient  to  raise  a  covenant  by  implication  of 
-law  only.  See  a  dictum  to  this  effect,  1  Sidf.  447.  and  Kenyon 
C.  J.  so  considered  them  in  Webb  v.  Russel,  3  T.  R<  40^.  The 
same  opinion  is  adopted  by  Serjeant  Williams  in  his  notes  to  the 
first  volume  of  Saunders,  p.  241  b.  note  5.  Bat  in  addition  to  the 
authorities  in  the  text,  it  may  be  observed,  that  iu  Rolle's 
Abridgment,  Covenant  (C.)  the  title  of  which  is  u  What  words 
will  make  an  express  covenant,"  in  pi.  10.  p.  519*  this  case  is  put 
as  an  instance  of  an  express  covenant:  "  If  a  man  lease  land  for 
years,  reserving  a  rent,  an  action  of  covenant  lies  for  the  non-pa>> 
merit  of  the  rent ;  for  the  reddendo  of  the  rent  is  an  agreement  for 
the  payment  of  the  rent,  which  will  make  a  cpyeqaqU" 
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.  Where  the  law  creates  a  duty  or  charge*,  and  the  party  it 
disabled  from  performing  it,  witho.ut  any  default  on  his  part, 
and  has  not  any  remedy  over,  the  law  will  excuse,  him ;  but, 
Where  the  party,  by  his  own  contract,  imposes  on  himself  a 
duty  or  charge,  he  is  bound  to  make  it  good,  notwithstand- 
ing inevitable  accident;  because  he  might  have  provided 
against  it  by  his  own  contract  (8). 

A  lease  for  years  was  made  by  indenture*,  of  a  meadow 
bounded  on  one  side  by  a  river,  and  the  lessee  covenanted  t 
to  sustain  and  repair  the  banks,  to  prevent  the  water  from  ' 
overflowing  the  meadow,  upon  pain  of  forfeiture  of  a  sum 
Of  money;  afterwards,  by  a  sudden  and  violent  flood,  the 
banks  were  destroyed :  and,  by  the  opinion  of  Fitzherbert 
and  Shelley  Js.  "  the  law  is,  that  the  lessee  is  excused  from 
the  penalty,  because  it  is  the  act  of  God,  which  cannot  be 
resisted ;  but  still  he  is  bound  to  make  and  repair  the  thing 
in  convenient  time,  betause  of  his  own  covenant" 

So  where  the  assignee  of  a  reversion  brought  covenant 
against  lessee  of  a  house  for  non-payment  of  a  year's  rent* ; 
defendant  prayed  oyer  of  the  lease,  which  contained  a 
covenant,  on  the  part  of  the  defendant,  to  repair  the  house 
during  the  term,  except  it  should  be  destroyed  by  fire,  and 
then,  pleaded,  that  before  any  part  of  the  rent  in  question 
became  due,  the  premises  were  destroyed  by  fire,  against 
the  will  of  defendant,  And  were  not  re-built  by  the  lessor 
or  the  plaintiff;  and  that  the  defendant  did  not  occupy  the 
premises  during  the  year  for  which  the  rent  was  claimed. 
On  demurrer,  it  was  holden,  on  the  authority  of  Paradine 

s  Paradine  v.  Jane,  Aleyn.  27.  b  Monk  t.  Cooper,  E.  13  G.  B.  R.  Sir. 

a  Dyer,  33  a.  £.  88  &  99  H.  8.  C.  B.  763. 3  Ld.  Raym.  1477.  S.  C. 


-  (8)  This  rule,  extracted  from  the  case  of  Parading  v.  Jane,  has 
been  recognized  in  many  subsequent  cases*;  and  in  Beale  v., 
Thompson.  C.  B.  £.  43  Geo.  3.  3  Bos.  &  Pul.  420.  Chambre  J* 
speaking  of  this  case  says,  "  the  court  took  a  rational  distinction, 
that  where  an  obligation  is  imposed  by  rule  of  law,  and  there  is 
not  any  express  covenant,  the  law  introduces  a  reasonable  excep- 
tion, viz.  that  an  act  of  irresistible  violence  will  excuse  the  party ; 
but  if  a  party  enter  into  an  absolute  contract,  without  any  qualifi- 
cation or  exception,  and  receives  from  the  party,  with  whom  he 
contracts,  the  consideration  for  such  engagement,  he  must  abide 
by  the  contract,  and  either  do  the  act,  or  pay  damages,  his 
liability  arising  from  his  own  direct  and  positive  undertaking." 

•  Atkinson  v.  Ritchie,  fe.  R.  H.  49  G.  3. 
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t.  Jane)  Aleyn*  91.  that  the  defendant  was  bound  by  hi* 
express  coTenant  to  pay  the  rent  during  the  term4. 

The  doctrine  laid  down  in  the  preceding  case  having  been 
alluded  to  in  argument  in  Cutter  v.  Powell,  6  T.  R.  323* 
Lord  Kenyon  C.  J.  said,  "  that  it  must  be  taken  with  some 
qualification ;  for  where  an  action  was  brought  for  rent  after 
the  house  was  burned  down,  and  the  tenant  applied  to  the 
Court  of  Chancery  for  an  injunction;  Lord  Northington 
said,  "  that  if  the  tenant  would  give  up  his  lease,  he  should 
not  be  bound  to  pay  the  rent."  Probably  the  case  here 
alluded  to  by  Lord  Kenyon  was  the  first  of  the  following 
cases : 

The  plaintiffs  were  tenants  to  the  defendants  of  a  house1, 
&c.  by  lease,  in  which  there  was  a  covenant  by  the  plaintiffs 
to  do  all  repairs,  accident  by  fire  only  excepted :  the  de- 
fendants had  insured  the  buildings,  which  were  burned 
down ;  the  insurers  paid  the  loss :  the  defendants  declined 
rebuilding,  and  brought  an  action  of  covenant  for  the  rent 
accrued  due  after  the  accident  had  happened.  The  plain* 
tiffs  filed  a  bill  in  the  Court  of  Chancery  for  an  injunction, 
and  obtained  the  common  injunction:  the  defendants  on 
coming  in  of  the  answer,  moved  to  dissolve  the  injunction, 
they  having  by  their  answer  offered  to  remit  the  rent,  upon 
a  surrender  being  made  of  the  lease,  which  the  plaintiff* 
declined,  as  the  lease  was  beneficial.  The  plaintiffs  had 
pleaded  at  law  the  truth  of  the  case  in  bar  of  the  action: 
and  on  a  demurrer  to  this  plea,  the  plaintiffs  were  advised 
not  to  argue  the  derpurrer,  but  to  apply  to  a  court  of  equity. 
On  shewing  cause  against  dissolving  the  injunction,  Lord 
Northington  Chr.  inclined  to  think,  that  the  matter  pleaded 
was  a  good  defence  at  law,  but  that,  in  all  events,  a  court 
of  equity  ought  to  restrain  this  action,  until  the  house,  && 
were  rebuilt;  and  therefore  continued  the  injunction. 

Bill  brought  for  a  specific  performance  of  a  covenant?  for 
quiet  enjoyment  contained  in  a  lease  of  certain  houses  de- 
mised by  defendant  to  plaintiff,  and  to  have  5001  laid  out 
in  rebuilding  the  houses,  (which  had  been  burned  down  by 
accident  since  the  execution  of  the  lease)  and  for  an 
injunction  to  restrain  defendant  from  proceeding  at  law. 
N.  The  500/.  had  been  received  by  the  defendant  from  the 
insurance  office  on  account  of  the  insurance  of  these  houses. 

c  See  Belfour  ▼.  Weston,  l  T.  R.  310.    e  Brown  ▼.  Qnilter,  in  Cane  l  Jut* 
S.  P.  1764,  MSS.  Amb.  619.  S.  C. 

d  Camden  and  another  r.  Morton  and 
another,  in  Cane.  £.  4  6. 9.  MSS. 
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Defendant,  by  his  answer,  offered  to  accept  a  surrender  of 
the  lease. 

Lord  Northington  Ch.  "  There  is  not  any  covenant  from 
the  landlord  to  rebuild.  A  court  of  equity  can  decree  a  spe- 
cific performance  in  those  cases  only,  where  clear  directions 
can  be  given  in  what  manner,  and  when  the  act  is  to  be  per-' 
formed.  It  would  be  most  arbitrary  for  me  to  decree  a  re- 
building in  a  case,  where  there  is  not  any  covenant  for  the 
Rebuilding.  All  that  can  be  required  from  a  court  of  equity 
is,  in  a  case  like  this,  when  an  action  shall  be  brought  for 
sent,  jto  order  an  injunction,  until  the  houses  are  rebuilt,  or 
the  lease  delivered  up.  In  the  present  case,  there  has  not 
been  any  action  brought  for  the  rent,  and  the  defendant  has 
offered  to  accept  a  surrender  of  the  lease,  which  is  all  the 
relief  the  plaintiff  is  entitled  to."  There  being  a  valuable 
wharf  on  the  demised  estate,  the  plaintiff  declined  sur- 
rendering his  lease;  the  bill  therefore  was  dismissed  with 
costs  (9). 

•  The  lessee  of  a  house  on  a  general  covenant  to  repair 
during  the  term,  is  bound  to  rebuild,  in  case  the  house  be 
consumed  by  an  accidental  firef  (10).  So  on  a  covenant  to 
erect  a  bridge  in  a  substantial  manner,  and  to  uphold  and 
keep  in  complete  repair  for  a  certain  time ;  although  the 

f  E.  of  Chesterfield  r.  D.  of  Bolton,  Com.  R.  6*7*    Bullock  v.  Dommit,  6  T\ 

R.  660.  S.  P. 


(9)  Ejectment  by  tenant  against  landlord  to  recover  the  pos- 
session of  some  houses  which  had  been  burned  down  during  the 
term*  and  had  been  rebuilt  by  the  landlord.  In  the  lease  there  was 
an  express  covenant,  on  the  part  of  the  tenant  to  pay  the  rent,  but 
be  had  not  paid  any  after  the  time  of  the  fire.  Lord  Mansfield 
C.  J.  said,  the  consequence  of  the  houses  being  burned  down  was, 
that  tbe  tenant  was  not  obliged  to  rebuild,  but  the  tenant  was 
obliged  to  pay  the  rent  during  the  whole  term.  The  houses  having 
been  burned  down  four  years  before  action  brought,  and  the  rent 
not  h&viug  been  paid  during  that  period,  he  left  it  to  the  jury  to- 
consider  whether  it  was  not  to  be  presumed,  that  the  tenant  had 
abandoned  the  lease  at  the  time  of  the  fire ;  and  accordingly  the 
jury  found  a  verdict  for  the  defendant.  Pindar  v.  Ainsley,  Middle- 
sex Sittings  after  ML  T.  1767.  cited  by  Butler  J.  1  T.  R.  312. 

(10)  In  many  cases  an  exception  of  accidents  by  fire  or  tempest 
is  introduced  into  leases  for  the  protection  of  lessees.  It  appears 
from  the  case  of  Monk  v.  Cooper,  that  this  exception  should  be 
introduced  •into  the  covenant  for  payment  of  the  rent,  as  well  as 
into  the  covenant  for  repairs,  in  order  to  exempt  the  lessee  from 
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fridge  be  broken  down  by  an  extraordinary  flood,  yet  tbef 
t>arty  covenanting  is  bound  to  repair*.  See  Shubrick  t* 
Salmon,  3  Burn  1657.  to  the  same  effect. 

Of  express  Covenants  running  witA  the  Land.— Expresf 
covenants,  which  run  with  the  land,  entered  into  by  lessee 
for  years  for  himself,  his  executors,  administrators,  and 
assigns,  are  binding  on  the  lessee  and  his  personal  represen* 
tative  (having  assets)  during  the  continuance  of  the  term; 
although  such  covenants  are  broken,  after  an  assignment  of 
the  term  by  the  lessee,  and  after  an  acceptance  or  rent  from 
the  assignee  by  the  lessor,  or  grantee  of  the  reversion ;  and 
there  is  not  any  distinction  in  this  respect  between  a  volun- 
tary assignment  by  the  lessee  and  a  compulsory  assignment 
by  virtue  of  the  bankrupt  lawsh. 

In  covenant  against  lessee  of  a  house  by  ihdenlure1,  where* 
in  the  lessee  had  expressly  covenanted  for  himself,  his  exe- 
cutors, and  assigns,  that  he  would  repair  within  a  month 
after  warning;  the  breach  assigned  was  for  not  repairing  the 
bouse  within  a  month  after  warning  given :  the  defendant 
pleaded,  that  a  Jong  time  before  that  warning  he  assigned  his 
term  to  J.  S»  who  had  paid  his  rent  always  afterwards  to  the 
plaintiff,  who  had  accepted  the  same ;  and  then  averred  per- 
formance of  all  the  covenants  until  the  assignment;  the 
plaintiff  demurred,  on  the  ground  that  this  assignment  did 
not  take  from  the  lessor  his  advantage  of  the  express  cove- 
nant; and,  notwithstanding  his  acceptance  of  rent,  by  the 
hands  of  the  assignee,  yet  he  might  charge  the  lessee  or 
assignee  at  his  election ;  and  the  whole  court  being  of  that 
opinion,  it  was  f  without  argument)  adjudged  for  the  plain- 
tiff.  The  same  point  was  ruled  in  Ventrice  v.  Goodcheap, 
1  Roll.  Abr.  522.  N.  pi.  1.  where  the  lessee  had  covenanted 
for  himself  and  his  assigns  to  repair ;  on  the  ground  that  the 
lessee  had  expressly  covenanted  for  himself  and  his  assigns, 

%  Brecknock  Company  v.  Pritchard,  6        atat.  49  G.  3.  c.  181.   a.  ig,  matt 

T.  R.  750.  p.  996. 

\k  Auriol  v.  Mills,  4  T.  R.  94 .   But  see    i  Barnard  ▼.  Godscall,  Cro.  Jac.  309. 


the  obligation  of  paying  rent  as  well  as  rebuilding,  in  case  tbe 
bouse  should  be  destroyed  by  fire  or  tempest. 

In  Walton  v.  Waterhouse,  2  Saund.  490.  covenant  was  brought 
against  lessee  of  a  house  for  not  repairing;  defendant  pleaded  that 
the  house  had  been  destroyed  by  fire,  but  in  convenient  time  after 
had  been  rebuilt.  Plaintiff  demurred  specially,  because  defendant 
did  not  shew  by  whom  the  dwelling  house  was  rebuilt,- *Judgmeot 
for  plaiutiif. 
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and  that  this  personal  covenant  could  not  be  transferred  by 
the  acceptance  of  the  rent. 

So  where  the  breach  was  for  non-payment  of  rent*  (11). 
In  Mayor  v.  Steward,  4  Burr.  9439.  it  was  holden,  that  a 
bankrupt  was  bound  by  an  express  collateral  covenant  (to 
indemnify  plaintiff  against  the  covenants  of  a  lease),  which 
had  been  broken  after  act  of  bankruptcy  committed,  and 
after  defendant  had  obtained  his  certificate. 

From  the  foregoing  cases  it  appears  clearly,  that  express 
covenants,  which  run  with  the  land,  entered  into  by  lessee 
for  years  for  himself,  his  executors,  administrators,  and 
assigns,  are  binding  on  the  lessee  during  the  continuance  of 
the  term,  although  such  covenants  are  broken  after  an  as- 
signment of  the  term  by  the  lessee,  and  after  the  acceptance 
of  rent  from  the  assignee  by  the  lessor  or  grantee  of  the  re- 
version ;  it  remains  only  to  add,  that  such  covenants,  under 
the  same  circumstances,  are  binding  on  the  personal  repre- 
sentative of  the  lessee  having  assets. 

In  covenant  by  lessor  against  the  executor  of  lessee  for 

k  Devon  v.  Collier,  1  Rol.  Abr.  529.  (N.)  pi.  l.  Croft*  v.  Taylor,  ibid.  Adj.  on 

dem.  S.  P. 


(1 1)  The  following  authorities  may  be  referred  to  as  tending  to 
establish  the  same. point.  Fisher  v.  Ameers,  1  firownl.  20. — Thuro- 
by  v.  Plant,  1  Sidf.  402.— 1  Sidf.  447*  Nota.— Boulton  v.  Cann, 
Freem.  337.— -Ashurst  v.  Mingay,  9  Show.  134.  T.  Jones,  144.  S. 
C — Edwards  v.  Morgan,  3  Lev.  333. — Jodderell  v.  Cowell,  Qb. 
Temp.  Hardw.  343.— Auriol  v.  Mills,  4  T.  R.  94.  I  am  aware  of 
one  dictum  only  in  opposition  to  these  authorities,  that  of  Jerman 
J.  in  Whit  way  v.  Pinsent,  Sty.  300.  who  took  a  distinction  between 
covenants  for  payment  of  rent,  and  covenants  to  repair,  observing, 
that  "  if  lessee  for  years  assign  his  term,  the  lessor  having  notice 
thereof,  and  the  lessor  accept  rent  from  the  assignee,  he  cannot  de- 
mand rent  of  the  lessee  afterwards;  yet  he  may  sue  other  covenants 
contained  in  the  lease  against  him,  as  for  reparations  or  the  like.9' 
It  may  be  remarked  that,  if  an  express  covenant  for  payment  of 
rent  be  a  covenant,  which  runs  with  the  land,  (of  w^ich  there  can- 
not be  any  doubt;  indeed  it  was  so  considered  by  Lord  Ellen* 
borough  C.  J.  delivering  the  opinion  of  the  .court  in  Stevenson 
v.  Lambard,  2  East's  R.  580.)  all  the  cases,  which  have  decided, 
that  the  obligation  imposed  on  lessee  for  years,  by  an  express 
covenant  to  repair,  is  not,  as  far  as  respects  the  action  of  covenant, 
cancelled  by  an  assignment  of  the  term,  and  the  lessor's  acknow- 
ledgment of  the  assignee  as  his  tenant,  are  authorities  for  the  same 
position  with  respect  to  express  covenants  for  payment  of  rent. 

£  £ 


4t8 


COVENANT. 


years1,  by  indenture,  of  a  garden  adjoining  to  die  bouse  of 
the  lessor,  in  which  indenture  lessee  had  covenanted  for 
himself,  his  executors,  and  assigns,  that  he  would  not  erect 
any  building  in  the  garden  to  the  prejudice  of  the  lessor's 
lights;  it  was  alleged  that  an  assignee  of  defendant's  testa- 
tor had  erected  an  house  in  the  garden  to  the  prejudice  of 
the  lessor's  lights.  Defendant  pleaded  an  assignment  of  the 
term  to  J.  S.  who  had  paid  rent  to  the  lessor,  and  had  been 
accepted  by  him  as  tenant.  On  demurrer,  it  was  contended, 
on  tne  part  of  the  defendant,  that  by  the  assignment  and 
acceptance  of  rent,  the  privity  of  contract  was  determined, 
more  especially  as  it  was  a  contract  which  concerned  an  aet 
to  be  executed  on  the  land,  and  therefore  running  with  the 
land ;  but  the  court  conceived,  that  as  it  was  an  express  co- 
v  en  ant,  that  the  lessee  should  not  build,  it  should  bind 
him  and  his  executors;  and  neither  an  assignment,  nor  an 
acceptance  of  rent,  by  the  hands  of  the  assignee,  cotifd  de- 
prive the  lessor  of  the  advantage  of  suing  the  lessee  or  bis 
executors  on  an  express  covenant.    Judgment  for  plaintiff. 

Queen  Elizabeth,  by  letters  patent,  demised  *  house  for 
years™,  which  the  lessee  covenanted  to  repair.  On  the  deam 
of  the  queen,  the  reversion  descended  to  King  James;  when 
the  lessee  assigned  his  term,  and  the  assignee  paid  rent  to 
the  king,  who  afterward*  granted  the  reversion  to- the  plain- 
tiff; the  house  being  out  of  repair,  the  plaintiff  brought  co- 
venant against  the  executors  of  lessee  for  a  breach  of  the 
covenant  committed  after  an  assignment  of  the  term  and  re- 
version, and  ^fter  plaintiff  had  accepted  rent  from  the  as* 
signee  of  the  trrm;  it  was  holden,  that  the  action  would 
lie,  on  the  ground  that  it  was  a  covenant  in  fait,  by  the  ex- 
press words,  running  with  the  land;  and  that,  notwith- 
standing an  assignment,  the  covenantor  and  his  executors 
were  always  chargeable,  so  that  he  could  not  either  by  the 
assignment  of  his  estate,  or  by  any  other  act,  discharge  him- 
self or  his  executors,  (who  were  chargeable  by  the  act  of 
the  testator)  having  assets,  as  long  as  the  reversion  conti- 
nued in  the  lessor;  and  by  the  express  words  of  stat.  S3  H. 
8.  c.  94.  such  remedy,  as  the  lessor  might  have  bad  against 
the  lessee  or  his  executors,  the  assignee  shall  have  against 
tliem ;  it  being  a  covenant  in  fait,  which  runs  with  the  land* 

I  Btebetar  ▼.   Gage,    Executor   of       Vamderpiask,  B.  1L  H.  7 Ge*.a»  M& 
Gage,  B.  R.  £.  6  Car.  Cro.  Car.  188.        S.  P. 

sad  Sir  W.  Jones,  »*&    Arthur  w.    m  Brett  r.  Cumberland,  B»  R.  l6  Ja* 

Cro.Jac.S31. 


** 
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9.  Of  Implied  Covenants, 

There  are  certain  words",  which  though  of  themselves 
they  do  not  import  any  express  covenant,  yet  when  used 
in  contracts  by  deed  will  amount  to  a  covenant:    - 

As  if  A.,  by  indenture,  "demise  and  grant*  lands  to  B.4 
for  years,  and  C.  enters  and  evicts  B.  by  rightful  title,  B. 
may  maintain  an  action  on  the  implied  covenant;  and  A.  it 
estopped  from  saying  that  B.  was  not  in  by  the  lease. 

So  if  lessor  demise  land  for  a  term  of  years11,  and  after- 
wards by  the  words  dedi  et  dimisi  demises  the  same  land  to 
A.  for  life,  who  enters  and  is  ousted  by  the  termor  for  years. 
A.  may  maintain  an  action  against  the  lessor  on  the  implied 
covenant,  and  have  satisfaction  in  damages  for  the  chattel 
evicted ;  for  he  continues  seised  of  the  freehold. 

In  covenant  on  a  lease  for  years  made  by  the  defendant 
by  the  word  dimisfi,  it  was  averred,  that  at  the  time  of  tht 
lease  made,  the  lessor  was  not  seised  of  the  land,  but  & 
stranger ;  it  was  objected,  that  the  entry  of  the  lessee  by 
force  of  the  lease,  and  ejectment  by  the  stranger,  or  some 
person  claiming  under  him,  were  not  alleged :  but  the  court 
was  of  opinion,  that  the  action  would  lie;  for  the  breach  of 
covenant  was,  that  the  lessor  had  undertaken  to  demise  that 
which  he  could  not,  the  word  dimisi  importing  a  power  of 
letting,  as  dedi  does  a  power  of  giving;  and  tfoey  added  that 
it  was  not  reasonable  to  enforce  the  lessee  to  enter  upon 
the  land,  and  so  to  commit  a  trespass. 

And  where  a  lease  for  years  is  made  by  the  word  "  de- 
mise'," the  assignee  of  the  lessee  is  entitled  to  the  same  ad- 
vantage as  the  lessee,  and  may  in  case  of  eviction  maintain 
an  action  on  the  implied  covenant 

The  implied  covenant  follows  the  nature  of  the  interest 
granted : 

As  where  A.  and  B.  made  a  lease  by  the  word  "  dimise- 
runt9  "  it  was  holden,  that  the  implied  covenant  Was  joint* 
viz.  that  A.  and  B.  had  a  power  to  demise,  and  that  an  ac- 
tion on  the  ground  of  their  not  being  seised  at  the  time  of 
the  demise  should  be  brought  against  both,  and  could  not 
be  maintained  against  one  only. 

a  48  Edw.  s.  9.  b.  l  Rol.  Abr.  5i<).  (F.)  r  Spencer's  Case,  5  Co.  17.  a.  4th  Ro- 

•  Style  v.  Hearing,  Cro.  Jac.  73.  solution. 

p  Pincombe  v.  Rudge,  Yelv.  139.  s  Coleman    w.    Sherwjn,   Carth.  97. 

%  Holder  r.  Taylor,  Hob.  19.  1  Inst.  Salk.  137.  S.C. 
301.  b. 
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The  generality  of  an  implied  covenant  may  be  qualified 
and  restrained  by  an  express  covenant* 

As  where  the  lessor  demised  and  granted  a  house  for  i 
term  of  year*1,  and  covenanted,  that  the  lessee  should  eojoy 
the  house  during  the  term,  wit/tout  eviction  by  the  lessor t  or 
any  claiming  under  him ;  it  was  holden,  that  the  express 
covenant  qualified  the  generality  of  the  covenant  raised  by 
implication  of  law  from  the  words  demise  and  grant9  and 
restrained  it  by  the  mutual  consent  of  both  parties,  so  that 
it  should  not  extend  further  than  the  express  covenant  (IS). 
Sir  E.  Coke,  from  whose  reports  this  case  has  been  ex- 
tracted, subjoins  as  follows :  "  And  there  is  great  reason, 
that  the  particular  covenant  subsequent  should  qualify  tbe 
general  force  of  this  word  'demise;  for  if  the  force  of  this 
should  stand,  the  particular  covenant  would  be  in  vain — and 
these  words  'demised  and  granted,'  are  frequent  in  every 
common  lease ;  and  the  better  construction  of  deeds  is  to 
make  one  part  of  a  deed  expound  another,  and  so  to  make 
all  the  parts  agree,  and,  as  tar  as  it  can  be  done,  according 
to  the  true  intention  and  meaning  of  the  parties  (13)." 

So  where  in  covenant  on  an  indenture*,  whereby  the  de- 
fendant granted  a  fee  farm  rent  to  the  plaintiff,  which  he 
had  purchased  of  the  late  trustees  for  sale  of  the  king's  te- 
nements, and  covenanted  that  he  was  seised  in  fee,  and  had 
good  right  to  sell;  the  breach  assigned  was,  that  he  had  not 
£bod  right :  the  defendant  pleaded,  that  it  was  further  agreed 
in  the  same  indenture,  that  all  the  covenants  in  the  inden- 
ture should  not  extend  further  than  to  act£done  by  the  Ten- 
dor  and  his  heirs,  whereon  the  plaintiff  demurred ;  and  al- 
though this  was  a  remote  agreement  at  the  end  of  the  deed, 
at  a  great  distance  from  the  other  covenant,  it  was  adjudged, 

t  Noket't  Case,  T.  41  Eli*.  B.  R.  4  Co.        «  Brown  r.  Brown,  l  Lev.  *7- 

so.  b.  •  " 


(12)  This  case  is  stated  as  it  is  reported  in  Coke ;  in  Croke»  re- 
port of  the  same  case,  Cro.  Eliz.  674.  it  is  said,  that  Pophaiu  C.J. 
inclined  to  this  opinion,  but  that  the  other  justices  did  not  deliver 
any  opinion  .thereon,  and  that  judgment  was  given  on  another 

fMUt;  Coke's  report,  however,  is  adopted  by  Hale  in  Deeringv. 
arrington,  1  Mod.  1)3.  and  recognised  by  Vaughan  in  Hayes*. 
Bickerstaff,  Vaughan,  126. 

(13)  The  doctrine  of  implied  covenants  is  confined  to  real  pro- 
perty. Hence  if  goods  be  demised  for  years,  and  the  lessee  be  evict- 
ed, covenant  does  not  lie ;  for  the  law  does  not  create  a  covenant 
IW  a  pergonal  thing.    Com.  Dig.  Cor.  (A.  4*j. 
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that  it  had  qualified  the  first  covenant,  and  restrained  it  to 
acts  done  by  the  covenantor  only;  as  in  Nokes's  case*  Judg- 
ment for  defendant  See  also  Browning  v.  Wright.  2  Bos. 
&  Put.  18.  and  ante.  p.  407. 

3.  Of  joint  and  several  Covenants. 

Where  the  interest  (14)  of  the  covenantees  is  joint,  the 
action  of  covenant  follows  the  nature  of  the  interest,  and 
must  be  brought  in  the  names  of  all  the  covenantees;  and 
this  rule  holds,  even  where  the  covenant  is  joint  and  several: 
(15)  as  where  B.s  by  indenture  covenanted  with  C.  and  D., 
and  to  and  with  E.  and  F.  his  wife,  (who  afterwards  became 
the  wife  of  D.)  and  their  assigns,  and  to  and  with  each  of 
them,  that  he  (B.),  at  the  time  of  sealing  and  delivering  the 
indenture,  was  lJawfully  and  solely  seised  of  a  certain  rec- 
tory; an  action  was  brought  by  D.  and  F.  his  wife,  for  a, 
breach  of  the  covenant:  after  verdict  and  judgment  for  the 
plaintiff's  in  B.  R.,  the  judgment  was  reversed  on  error  in 
the  Exchequer  Chamber,  upon  the  ground  that,  notwith- 
standing the  words  "and  to  and  with  each  of  them,"  the 
other  covenantee  should  have  joined  in  the  action  (16). 

%  Slingtby's  Case,  on  error,  Exchequer  Chamber,  5  Rep.  18.  b.    3  Leon. 

l6o,  l6l.  S.  C. 


{14)  Where  the  legal  and  beneficial  interests  are  not  united  in 
the  same  person,  this  term  is  to  be  understood  of  the  legal  in- 
terest.   See  Anderson  v.  Marti nd ale,  post  p.  423. 

(15)  For  the  wording  of  the  covenant  cannot  make  that,  which 
was  before  joint,  several*  So  on  the  other  hand,  where  the  in- 
terest is  several,  although  the  covenant  be  joint,  yet  it  shall  betaken 
to  be  several.  Bull.  N.  P.  157*  "  Where  the  covenant  is  to  se- 
veral, for  the  performance  of  several  duties  to  each,  the  covenant 
shall  be  moulded  according  to  the  several  interests  of  the  parties, 
and  each  shall  only  recover  for  a  breach  as  far  as  his  own  interest 
extends."  Per  Kenyon  C»  J.  in  Anderson  v.  Martindale,  1  East's 
R.  501. 

.  (16)  When  it  appears  on  the  face  of  the  declaration,  that  each 
of  the  covenantees  is  to  have  a  several  interest  or  estate,  then  the 
addition  of  the  words  "with  each  ofthenf'  will  make  the  covenant 
several  in  respect  of  their  several  interests  ;  as  if  one  by  indenture 
demise  Blackacre  to  A.  and  Whiteacre  to  B.  and  covenant  with 
each  of  them,  that  he  is  lawful  owner  of  both  the  said  acres ;  the* 
in  respect  of  the  several  interests,  the  covenant  by  those  words  if 
made  several.    5  Rep.  19.  a.  - 
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.  The  defendant  and  one  GJ  covenanted  for  themselves, 
and  for  .each  of  them,  with  the  plaintiff  and  one  C.  to  receive 
rents  due  to  the  plaintiff  and  C.  in  Ireland,  and  also  that 
t  they  and  each  of  them  would  p^y  a  moiety  thereof  to  eaA 
of  them,  the  plaintiff  and  C. ;  in  covenant  by  plaintiff  againg 
defendant  alone  for  the  recovery  of  plaintiff's  moiety,  the 
breach  assigned  was,  that  although  defendant  and  G.  had 
received  7,000/.  neither  the  defendant  or  G.  had  paid  a 
moiety  to  the  plaintiff:  on  motion,  in  arrest  of  judgment, 
it  was  holden,  1st.  that  the  covenant  being  to  pay  a  moiety 
to  each,  the  interest  was  several,  and  consequently  the 
action  was  well  brought  by  the  plaintiff  alone.  Sndly,  that 
the  defendant  had  covenanted  for  the  acts  of  his  compa- 
nion, as  well  as  for  his  own  acts,  and  consequently  that  the 
action  was  well  brought  against  the  defendant,  and  the 
breach  well  assigned. 

If  a  lease  be  granted  to  A.  and  B.%  to  commence  at  a  na- 
ture day,  and  A.  and  B.  jointly  and  severally  covenant  for  the 
performance  of  certain  acts,  and  A.  dies  before  the  day,  the 
covenant  being  joint  and  several,  will  be  binding  on  the  ex- 
ecutors of  A.,  although  the  interesse  termini  survive  toB. 

Where  the  interest  of  the  covenantees  is  joint*,  if  any  of 
them  die,  the  action  must  be  brought  by  the  survivors,  aver- 
ting the  deaths  of  their  companions  (17),  As  where  A.  by 
indenture,  covenanted  with  B.  and  C,  that  he  (A.)  would 
enter  into  a  bond  to  pay  B.  a  sum  of  money  on  a  certain 
day  :  B.  died;  B.'s  administrator  brought  covenant;  it  was 
adjudged,  that  it  did  not  lie ;  for  although  the  money  was 
to  be  paid  to  B.,  who  was  dead,  yet  he  who  survived  and 
was  party  to  the  indenture  ought  to  sue ;  for  B.  and  the 
purvivor  make  as  to  this  purpose  but  one  person;  as  if  a 
bond  is  made  to  three  to  pay  money  to  one  of  them,  all 
pught  to  join  in  the  suit:  tor  they  are  all  as  one  obligee: 
and  if  he  who  ought  to  have  the  money  dies,  the  survivors 
must  sue;  although  they  have  not  any  interest  in  the  sum 
contained  in  the  condition :  so  in  this  case,  the  money  pay- 
able to  B.,  in  his  life-time,  being  to  be  obtained  by  suit  on 

y  Lilly  v.  Hodges,  9  Mod.  1<?6.  Str.    a  Rolls  ▼.  Yate,  Yelv.  177.    1  Bnbtr. 
t  553.  S.  C.  95, 6.  S.  C.    Judgment  affirmed  on 

9  Eoys  v.  Donithoru,  2  Burr.  1 190.  error. 

(17)  If  one  named  as  covenantee  in  the  deed  did  not  execute; 
Hi  an  action  brought  by  his  companions,  it  ought  to  be  so  averred. 
Vernon  v.  Jeflerye,  Star.  1146.  7  Mod.  358.  8vo>  ed.  S.  C.  more 
fully  reported. 
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this  iftdentart,  an  action  cannot  be  brought  thereon,  except 
-by  those  who  are  parties  during  their  lives,  and  after  their 
death  by  the  executor  or  administrator  of  the  survivor. 

So  where  Rt.  Mackreth  for  himself,  and  the  defendant  as 
Ms  surety*,  jointly  and  severally  covenanted  with  J.  Ander- 
son, his  executors,  administrators,  and  assigns,  and  also 
with  £.  Wyatt  and  her  assigns,  that  he  (Mackreth)  would 
pay  to  Anderson,  his  executors,  and  administrators,  an  an- 
nuity during  the  life  of  E.  Wyatt;  Anderson  died  intestate, 
and  an  action  was  brought  by  his  administrator  against  tbe 
defendant  on  tbe  covenant,  assigning  as  a  breach  the  non- 
payment of  the  annuity.  On  demuirer,  it  was  holden,  that 
the  covenant  being  both  tb  Anderson  and  Wyatt  for  the 
same  thing,  although  the  benefit  were  only  to  Wyatt,  yet 
both  had  a  legal  interest  in  the  performance  of  it,  and  there* 
fore,  such  interest  being  joint,  during  the  lives  of  both,  pn 
the  death  of  one,  it  survived  to  the  other* 

The  reversion  of  lands  demised  by  indenture  to  the  de- 
fendant for  years6,  was  conveyed  to  A.  and  B.  and  the  heirs 
of  5.,  in  trust  for  A.,  and  his  heirs;  A.  brought  an  action 
against  defendant,  on  a  covenant  to  repair  contained  in  the 
lease,  stating  bis  title  as  before-mentioned ;  on  demurrer, 
it  was  holden,  1st,  that  A.  and  B.  were  joint  assignees  of 
the  reversion,  the  effect  of  which  was,  that  the  defendant's 
covenants  became,  by  operation  of  law,  contracts  with  A. 
and  B.  jointly,  and  that  all  causes  of  action  to  them  arising 
.  out  of  those  contracts,  must  follow  the  nature  of  the  con- 
tracts, and  must  accrue  to  A,  and  B.  jointly:  2d1y.  That 
on  general  demurrer,  it  could  uot  be  intended  that  B.  the 
joint  covenantee  was  dead,  in  order  to  sustain  the  declara- 
tion ;  that  plaintiff  ought  to  have  shewn  \yhat  was  necessary 
to  make  out  his  jtitle,  and  having  by  his  own  statement  given 
the  legal  estate  to  himself  an/i  wwther,  he  ought  to  have 
taken  upon  himself  the  burthen  of  divesting  that  legal 
estate  in  the  other,  and  vesting  it  in  himself;  he  should 
therefore  have  averred  that  B,  was  dead. 

From  the  preceding  cases  of  Anderson  v.Martindale,  and 
Scott  v.  Godwin,  it  appears,  that  if  the  objection  on  the 
ground  of  other  covenantees  not  being  joined  as  plaintiffs 
arises  on  the  face  of  the  declaration,  the  defendant  may  take 
advantage  of  it  by  demurrer,  and  according  to  Slingsby's 
case,  by  writ  of  error  (18), 

b  Anderson  administrator,  kc.  against    c  Scott  r.  Godwin,  C,  B.  E.  37  G.  3. 
Martindale,  B.  R.  T.  41  O.  3.     I         l  Bot.  &  Pul.  0;. 


Eaet't  R.  497. 


i    --    -  -  -  r~  ~* 


(18)  Where  there  are  several  covenantees*  and  one  of  theui  oulj 
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The  defendant  covenanted4,  that  he  would  not  agree  for 
'  the  taking  the  farm  of  the  excise  of  beer  and  ale  for  the  coun- 
ty of  York,  without  the  consent  of  the  plaintiff  and  another; 
and  the  plaintiff  alone  brought  this  action  of  covenant;  and 
assigns  tor  breach,  the  defendant's  agreeing  for  the  said  ex- 
cise, without  his  consent;  upon  which  the  plaintiff  had  a 
verdict,  and  one  thousand  pound**  damages  given.  The 
court  were  of  opinion,  that  here  was  no  joint  interest,  but 
that  each  of  the  covenantees  might  maintain  an  action  for 
his  particular  damages,  or  otherwise  one  of  them  might  be 
remediless:  for,  suppose  one  of  them  had  given  his  consent, 
that  the  defendant  should  farm  this  excise,  and  had  secretly 
received  some  satisfaction  or  recompense  for  so  doing,  is  it 
reasonable,  that  the  other  should  lose  his  remedy,  who 
never  did  consent? 


4.  Of  void  and  illegal  Covenants. 

Although  the  law*,  from  the  deliberation  and  Solemnity 
which  accompanies  the  execution  of  a  deed,  presumes  a 
consideration,  and  delivers  the  covenantee  from  the  neces- 
sity of  proving  it,  yet  that  doctrine  applies  only,  where  the 
deed  is  good  on  the  face  of  it ;  for  a  consideration  cannot 
be  presumed  to  support  a  deed  which  is  void  on  the  face 
of  it. 

Hence  where  in  covenant  the  plaintiff  declared,  that  de- 
fendant, being  single  and  unmarriedf,  by  deed  promised  the 
plaintiff  (she  being  sole  and  unmarried),  that  he  would  not 
many  with  any  other  person  except  herself,  and  if  he  should 
marry  with  any  other,  then  he  agreed  to  pay  plaintiff  a  cer-  * 

■  Wilkinson  r.  Lloyd,  2  Mod.  89.  f  Lowe  ▼.  Peers,  4  Burr.  9995.Wilmot, 

•  Lowe  v.  Peers,  4  Burr.  92J5.WUmot,        364.  S.  C. 
364.  S.  C. 


brings  ad  action,  without  averring  in  the  declaration  that  the 
others  are  dead ;  the  defendant  may  either  take  advantage  of  it 
at  the  trial,  as  a  variance  on  the  plea  of  won  est  factum,  Serjeant 
Williams,  1  Saunders,  154.  n.  (1),  or  he  may  crave  oyer,  and  de- 
mur generally.  Bull.  N.  P.  158.  and  per  Lee  C.  J.  in  Vernon  y. 
Jefferies,  7  Mod.  360.  8vo.  ed.  In  Eccleston  v.  Clipsham,  1 
Saund.  153.  the  objection  having  been  taken  in  arrest  of  judgment 
the  plaintiffs  discontinued.  N.  Where  there  are  two  covenantors 
and  oue  only  is  sued,  the  defendant  must  take  advantage  of  the 
©mission  by  plea  in  abatement*  Per  Lee  C.  J.  in  Vernon  v.  Jef- 
feries, 7  Mod.  360. 8vo.  edit 
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tain  sum  of  money  within  a  fixed  time  after  such  marriage: 
■  the  declaration,  after  averring  that  defendant  had  married 
another  person,  assigned  for  breach,  the  non-payment  of 
the  money:  It  was  adjudged,  after  motion  in  arrest  of 
judgment,  in  B.  R.  4  Burr.  2225.,  and  afterwards  in  the 
Exchequer  Chamber,  on  writ  of  error,  14th  November, 
1769,  (see  notes  of  opinions  and  judgments  byWilmotC. 
J.  p,  364.)  that  this  covenant,  not  to  marry  any  body  ex- 
cept a  person,  who  was  not  obliged  to  marry,  being  to  every 
purpose  the  same  as  a  general  restraint,  and  being  unsup- 
ported by  any  consideration,  the  principle  of  public  utility 
interposed,  and  forbad  the  sustaining  an  action  for  the  breach 
of  it  , 

A  covenant  by  a  husband  to  pay  to  trustees  a  certain  an- 
nual sum',  by  way  of  separate  maintenance  for  his  wife,  in 
case  of  their  future  separation,  with  the  consent  of  such 
trustees  or  their  executors,  is  valid  in  law. 

A  covenant  by  a  friend  of  a  bankrupt,  to  pay  all  his 
creditors  their  full  debts11,  in  consideration  that  they  will  not 
proceed  any  further  under  the  commission,  is  good  in  law. 

Where  the  principal  act  to  be  performed,  as  conveying 
an  estate,  granting  a  lease,  &c.  is  void,  relative  and  depen- 
dent covenants  are  void  also:  as  where  A.,  being  possessed 
of  a  term1!  ^granted  to  B.  so  much  of  the  term  as  should  be 
unexpired  at  the  time  of  his  death,  and  covenanted  for  B.'s 
quiet  enjoyment;  the  lease  being  void  for  uncertainty,  the 
covenant  was  holden  void  also. 

But  where*  a  covenant  is  a  distinct,  separate,  and  inde- 
pendent covenant,  not  referring  to  the  estate  intended  to  be 
granted,  nor  waiting  upon  it;  in  that  case,  although  no 
estate  is  granted,  yet  the  covenant  will  be  valid  (19).  As 
where  in  covenant1*,  the  plaintiff  declared,  that  defendant, 
by  deed,  granted  to  plaintiff  in  fee,  provided  that  if  the 
grantor  paid  so  much  money,  it  should  be  lawful  for  him  to 
re-enter,  and  that  defendant  covenanted  to  pay  the  money 

X  Rodney  v.  Chambers,  B.  R.  E.  42     i  Capenharst  v.  Capenhant,T.  Raym. 

Geo.  3.  3  East's  R.  983.  27-  l  Lev.  45.  S.  C. 

&  Kayc  v.  Bolton,  6  T.  R.  134.  k  Northcote  v.  Underbill,  Salk.  199. 


(19)  When  that  which  is  good  and  that  which  is  void  are  pat 
together  in  the  same  grant,  the  common  law  makes  such  a  con- 
struction, that  the  grant  shall  be  good  for  that  which  is  good,  and 
void  for  that  which  is  void.  Per  Hutton  J.  Ley's  Rep.  79.  cited 
by  Lawrence  J.  8  East,  236. 
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to  plaintiff,  and  breech  assigned  for  the  noft-payiaent  of  the 
money.  After  judgment  by  default  and  writ  of  inquiry  ex- 
ecuted, it  was  objected,  that  nothing  passed  by  the  deed 
for  want  of  enrolment,  which  was  admitted ;  and  henoe  it 
was  inferred,  that  the  covenant  was  void.  But  Holt  C.  J. 
«aid,  that  it  was  not  material  whether  any  estate  passed ; 
for  the  covenant  to  pay  the  money  was  a  distinct,  separate, 
and  independent  covenant. 

So  where  a  rector  granted  an  annuity  out  of  his  benefice1, 
which  is  void  by  stat,  13  EJiz,  c.  20.,  and  in  the  same  deed 
covenanted  personally  to  pay  the  rent-charge;  it  was  holden, 
that  although  the  statute  avoided  the  security  of  the  rent* 
charge  upon  the  living,  yet  it  did  not  affect  the  personal 
covenant, 

So  though  a  bill  of  sale  for  transferring  the  property  in  a 
ship,  by  way  of  mortgage,  may  be  void",  as  such,  lor  not 
reciting  the  certificate  of  registry,  as  required  by  stat  9fi 
G.  3.  c.  60.  s.  17.,  yet  the  mortgagor  may  be  sued  on  a  col* 
lateral  covenant,  for  the  payment  of  the  money  contained 
in  the  same  deed* 

In  like  manner,  although  a  covenant  by  the  lessee  for 
payment  of  the  property  tax,  and  for  indemnifying  the  lawk 
lord  from  it,  is  void  by  stat  46  Geo.  3.  c.  65*  a.  115. 195.; 

?ret  that  will  not  avoid  other  independent  covenants  in  the 
ease,  such  as  the  covenant  for  the  payment  of  rent*. 

Where  A.  covenants  not  to  do  an  act°,  which  it  was  then 
lawful  to  do,  and  a  subsequent  statute  compels  him  to  do 
such  act,  this  statute  extinguishes  the  covenant;  but  if  A. 
covenants  to  do  an  act  then  unlawful,  and  a  subsequent 
statute  makes  it  lawful  to  do  the  act,  the  covenant  is  not 
extinguished. 

The  assignee  of  $  void  lease  cannot  maintain  an  action 
for  a  breach  of  any  of  the  covenants  contaiued  in  the  lease. 

Tenant  in  tail  demised  land  for  09  yearaP,  and  covenanted 
for  himself  and  his  executors  for  the  quiet  enjoyment  of 
the  lessee.  The  tenant  in  tail  died  without  issue,  boon  after 
his  death  the  lessee  assigned  to  the  plaintiff,  who  entered, 
but  shortly  after  was  ejected  by  the  remainder  man,  where* 
upon  the  plaintiff  brought  an  action  against  the  executors 
pt  the  tenant  in  tail  for  a  breach  of  the  covenaut ;  but 

1  Mowys  ▼.  Leake,  6  T.  R.  411.  o  Dyer,  *7.  pi.  97s.  Solk.  19s. 

m  Kcrristn  t.  Cale,  s  East,  9*1 .  p  Aadrev  ▼.  Pearce,  1  Jto*.  &  f  «I.  )T< 

»  Gaikell  ▼.  Kinf,  11  East,  165.  re-        R.  1*4, 

cognized  in  Wigg  ▼.  ShuUlewortb, 

13  East,  87, 
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« 

it  wis  holder*,  that  it  would  not  lie ;  for  the  lease  be*, 
ing  void  at  the  time  of  assignment,  uo  interest  passed, 
under  it 

In  covenant*,  the  plaintiff  declared,  that  by  deed  made 
between  her  as  attorney  for  I.  S.  on  the  one  part,  and  the 
defendant  on  the  other  part,  she  demised  a  house  to  the 
defendant,  and  that  he  covenanted  (not  saying  with  the 
plaintiff)  to  pay  the  rent  to  I.  S.,  and  then  assigned  a  breach 
in  non-payment  of  rent,  to  the  damage  of  the  plaintiff  (the 
attorney).  On  demurrer,  it  was  objected  that  the  lease 
was  void,  and  that  an  action  could  not  be  maintained  upon 
it,  especially  by  the  plaintiff,  who  was  the  attorney  only, 
and  to  whom  the  rent  was  not  reserved  ;  neither  was  there, 
any  covenant  with  the  plaintiff,  the  words  being  general, 
that  he  covenanted  to  pay  the  rent  to  I,  S. ;  that  the  power 
was  not  pursued  by  a  lease  in  the  name  of  the  attorney* 
for  it  ought  to  have  been  in  the  name  of  the  principal'. 
The  court  gave  judgment  for  the  defendant,  observing,  that 
in  a  good  lease  the  rent  might  be  reserved  to  a  stranger  who 
was  not  a  party  to  the  deed,  but  not  in  the  present  case 
where  the  deed  was  void ;  that  the  deed  being  void,  so  as  not 
to  pass  any  interest  in  the  land,  it  was  but  just  that  it  should 
be  void  as  to  the  reservation  of  rent,  especially  where  the 
covenant  was  not  with  the  plaintiff,  and  where  the  rent  wa§ 
pot  reserved  to  her. 

5.  Of  the  Covenant  not  to  assign  without  Licence, 

A  covenant  not  to  assign  or  under-let  without  licence  of 
the  lessor,  with  a  clause  of  re-entry  in  case  of  breach,  is 
frequently  introduced  into  leases,  for  the  purpose  of  secure 
ing  to  the  lessor  a  responsible  tenant  in  whom  be  can  repose 
a  confidence  (90).    It  will  be  proper  therefore  to  consider 

q  Frontiq  v.  Small,  Str.  705.  r  9  Rep.  76  b. 


(20)  In  Ffenderson  v.  Hay,  3  Bro.  Ch.  Cas.  632m  upon  a  bill 
filed  for  the  specific  performance  of  an  agreement  by  a  landlord  to, 
grant  a  lease  of  a  public  house,  containing  the  common  and  usual 
covenants;  Lord  Thurlow  Ch.  was  of  opinion*  that  though  the 
covenant  not  to  assign  without  licence  might  be  a  very  usual  one, 
where  a  brewer  or  vintner  let  a  public  house,  that  would  not  make 
it  a  common  covenant ;  and  declared,  that  the  landlord  was  not 
entitled  to  have  it  inserted  in  the  lease,  in  Morgan  v.  Slaughter, 
1  Esp.  N.  P.  C.  8.  Lord  Kenyon  C.  J.  held  such  a  covenant  to  be 
tfair  and  usual  covenant.    But  in  Church  v.  Brown,  15  Ves.  53 1. 
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the  effect  and  operation  of  such  covenant;  what  will  amount 
to  a  breach  of  it,  and  what  to  a  dispensation  from  it 

Lessee  for  years  covenanted  not  to  assign,  transfer,  or  set 
over*,  or  otherwise  do  or  put  away  the  lease  or  the  pre- 
mises thereby  demised,  or  any  part  thereof,  to  any  person, 
without  the  licence  of  the  lessor  in  writing ;  it  was  holden, 
that  an  underlease  was  not  a  breach  of  this  covenant 

But  where  the  words  of  the  covenant  were1,  that  the 
lessee  would  not  set,  let,  or  assign  over  the  whole  or  part  of 
the  premises  without  leave ;  it  was  holden,  that  an  under- 
lease amounted  to  a  breach.  So  where  the  proviso  was, 
that  the  lease  should  be  void",  "  if  the  lessee  assigned  or 
*  otherwise  parted  with  the  indenture  of  lease,  or  the  pre- 
mises thereby  demised,  or  any  part  thereof,  for  the  whole, 
or  any  part  of  the  term,  without  leave  in  writing;'9  it  was 
holden,  that  the  words  included  an  underlease.  And  here 
it  is  tor  be  observed,  that  a  lease  by  the  lessee  for  the  whole 
term  amounts  to  an  assignment,  although  the  rent  be  re- 
served to  the  lessee,  and  a  power  of  re-entry  given  to  him, 
and  not  to  the  reversioner*  (91).  But  if  a  day  only  be  ex- 
cepted out  of  the  term,  then  it  is  an  underlease*. 

If  a  lease  contain  a  proviso  making  it  void  if  the  lessee*, 

■  Crusoe  den.  Bugby  r.  Blencowe,  3  x  Palmer  t.  Edwards,  Dong.  1S6.B. 

Wilft.094.  3  Bl.  R.  7^6.  S.XJ.  y  Holford  v.  Hatch,  Doug.  183. 

t  Roe  d.  Gregson  v.  Harrison,  8  T.  R.  g  Roe  d.  Gregaon  r.  Harrison,  9  T.  £. 

436.  485. 
v  Doe  d.  Holland  ▼  Woreley,  1  Camp. 

N.  P.  C.  90.  Kllenborough  C.  J. 


the  opinion  of  Lord  Thurlow  was  recognized  by  Ld.  Eldon  Chr., 
and  in  Brown  v.  Kuban,  15  Ves.  529.  Sir  W.  Grant,  M.  R- 
held,  that  under  an  agreement  for  a  lease  "  with  usual  covenants" 
the  lessor  was  not  entitled  to  this  covenant  against  assigning  or  un- 
derletting without  licence* 

(21)  In  Poultney  v.  Holmes,  1  Str.  405.  where  the  question 
was,  whether  a  parol  agreement  by  the  lessee  to  transfer  the  re- 
maining interest  in  a  term  of  more  than  three  years  originally* 
when  there  was  only  a  year  and  a  half  to  run,  reserving  the  rent 
to  himself,  and  not  to  the  reversioner,  was  void  within  the  meaning 
of  the  statute  of  frauds,  Pratt  C.  J t  ruled  at  Nisi  Prius,  that  tbis 
must  be  taken  as  a  lease,  and  not  as  an  assignment;  because  the 
rent  was  reserved  to  the  lessee.  It  is  observable  that  when  this 
case  was  cited  in  Palmer  v.  Edwards,  Buller  J.  said,  that  it  did 
not  come  up  to  that  case;  for  Poultney  v.  Holmes  only  deter- 
mined, that  what  could  not  be  supported  as  an  assignment  should 
be  good  as  an  underlease* 
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his  executors,  or  administrators,  alien  without  licence  in 
writing,  a  voluntary  assignment  by  the  executor  or  admi- 
nistrator, without  such  leave,  will  amount  to  a  forfei- 
ture (22). 

An  assignment  by  operation  of  law  will  not  amount  to  a 
forfeiture : 

This  point  was  decided  for  the  first  time  in  Mitchinson 
v.  Carter,  8  T.  R.  57.  where  it  was  holden,  that  an  assign- 
ment to  a  person  purchasing  the  term  from  the  sheriff  un- 
der a  bonajide  execution,  would  not  amount  to  a  forfei- 
ture Ifi3). 


[29)  In  Seer*  v.  Hind,  1  Ves.  Jun.  295.  one  of  the  questions 
was,  whether  executors  were  warranted  in  disposing  of  a  lease  as 
assets  of  the  testator,  where  there  was  a  proviso  against  alienation 
by  the  lessee*  Lord  Thurlow  Ch.  said,  "  If  A.  lets  a  farm  to  B., 
with  a  covenant  not  to  alien,  and  B.  dies,  may  not  his  executors 
dispose  of  the  term  ?  I  think  it  has  been  determined  that  they 
may,  and  I  have  always  taken  it  to  be  clear  law.  It  is  an  alienation 
by  the  act  of  God.  I  remember  Lord  Camden  entered  into  the 
question  much  in  the  same  way.  He  took  it  to  be  clear  law,  that 
an  alienation  by  death  could  not  be  a  forfeiture.  In  the  case  of  a 
lease  for  years  to  A.,  it  goes  to  his  executors,  not  by  way  of  limita- 
tion, as  in  the  case  of  a  remainder  over,  &c,  but  it  goes  to  them  as 
coming  in  the  place  of  the  lessee.  I  understood  it  to  be  well  settled 
as  I  have  stated.  But  1  do  not  mean  to  lay  down,  that  a  man  may 
not  by  a  clause  in  his  will  provide,  that  in  case  of  a* devolution  to 
executors,  it  shall  not  be  alienable  by  them;  but  it  must  be  very 
special  for  that  purpose." 

(23)  It  seems  that  the  same  rule  would  hold  in  the  case  of  an 
assignment  under  a  commission  of  bankrupt :  and  of  this  opinion 
was  Lord* Macclesfield,  in  Goring  v.  Warner,  2  Eq.  Cas.  Abr. 
100.  and  7  Vin.  85.  pi.  9-  conceiving  that  an  assignment  of  this 
kind,  being  by  virtue  of  a  statute,  was  not  within  the  terms  of  the 
covenant,  which  extended  only  to  the  act  of  the  party.  So  Lord 
Hardwicke  Ch.  in  Phil  pot  v.  Hoare,  Amb.  490.  expressed  an  opi- 
nion, that  a  covenant  by  a  lessee  not  to  assign  without  licence,  did 
toot  bind  thekssiguee  of  the  lessee  under  a  commission  of  bankrupt* 
if  the  assignment  was  not  fraudulent.  See  also  3  Wils.  237*  and 
Pox  v.  Swan,  Sty.  483.  • 

It  appears  from  the  preceding  opinions,  that  a  mere  covenant  not 
to  assign  without  licence  in  writing,  is  not  sufficient  to  protect  the 
interests  of  the  lessor  in  all  events,  and  therefore  cautious  landlords 
cause  a  special  proviso  to  be  inserted  in  their  leases,  providing 
against  the  consequences  of  a  bankruptcy.  The  form  of  this  pro- 
viso may  be  seen  in  Roed.  Hunter  v.  Galliers,  3  T.  R.  133.  where  .- 
the  validity  of  a  covenant  of  this  kind  was  called  in  question,  the 
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But  ffti4tti  tfce  execution  \*  hi  fraud  of  the  covenant*,  tot 
ttiignffrent  under  it  wilt  amount  to  a  forfeiture,  and  the  le» 
tot  may  re-enter ;  as  where  the  leasee  gives  a  warrant  of 
attorney  to  confess  judgment  to  a  creditor  for  the  express 
purpose  of  enabling  arch  creditor  to  take  the  lease  in  exe- 
cution under  the  judgment. 

Under  tf  covenant  not  to  alien  without  leave,  if  leave  ii 
once  granted,  the  covenant  is  entirely  discharged: 

Corpus  Chmli  College,  in  Oxford*,  demised  land  for  I 
term  of  year*  to  A.,  with  a  condition,  that  neither  A.  or 
his  assigns  should  alien  the  land  without  the  special  liceace 
of  the  lessors ;  afterwards  the  lessors,  by  writing  undersea^ 
licensed  A.  to  alien  the  land  to  any  person,  and  A*  after* 
wards  assigned  the  term  to  B.:  after  B»'s  death,  C.  became 
entitled  to  the  term,  and  assigned  it  to  the  defendant  Symii 
The  lessors  entered  for  condition  broken.  It  was  resolved 
by  the  court*  that  the  alienation  by  licence  to  B.  had  deter* 
mined  the  condition  as  to  the  assignees;  and  that  it  was  not 
in  the  power  of  the  lessors  to  dispense  with  an  alienation 
for  one  time,  and  yet  to  consider  the  estate  aliened  or  de- 
mised as  afterwards  remaining  subject  to  the  condition ;  for 
a  condition  is  to  be  taken  strictly,  and  by  the  alienation  with 
licence  it  is  satisfied. 

So  in  the  case  of  a  demise  to  A.,  &.,  and  C.c,  with  a  like 
condition,  if  a  licence  to  alien  be  granted  to  A.,  and  A*  aliens 
by  virtue  of  such  licence,  the  condition  is  determined  as  to 
B.  and  C.  (94). 

»  Doe  d.  Mitthinson  v.  Carter,  8  T.  R.  1.  S.  C.  See  the  retard  of  •pedal 
300*  verdict,  Co.  Est.  684  b.  pi.  3D. 

t»  Dumper  t.  Syros,  4  Rep.  119  b. Cro.  c  Leeds  and  Cromptoa  adjadged; 
Eli*.  815. 1  Roil.  Abr.  471.  (G.)  pi.        cited  in  4  Rep.  190.  a.  1  Roll  Afcr. 

472.  (G.)pl.  7-S.  C.  - 
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court  however  decided  in  favour  of  it.  But  N.  if  standing  timber 
be  sold  (o  a  trader  with  a  proviso  in  case  of  bankruptcy,  that  the 
vendor  shall  retake  it,  such  proviso  is  void*  Holroyd  v.  Gwynne, 
2  Taunt.  176. 

See  also  Doe  v.  Clarke,  8  East,  185,  where  a  term  for  years  ia 
a  house  was  made  to  continue  and  depend  on  the  personal  occu- 
pation of  the  lessee;  the  lessee,  having  become  a  bankrupt,  ceased 
to  live  in  the  house  in  consequence  of  his  assignees  khaving  sold 
it,  it  was  holden,  that  there  was  an  end  of  the  bankrupt's  interest  in 
the  premises,  and  that  the  lease  was  determined. 

(24)  So  in  the  case  of  a  demise,  upon  condition  that  the  lessee 
-shall  not  alien  the  land  or  any  part  thereof  without  the  assent  of 
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Whether  the  licence  to  assign  be  general/as  in  the  preced- 
ing case  of  Dumper  v.  Syma,  or  particular  as  "  to  one  par- 
ticular person4,  subject  to  the  performance  of  the  covenants 
in  the  original  lease/'  yet  the  condition  is  gone,  and  the  as- 
signee may  assign  without  licence. 

It  is  to  be  observed,  that  acceptance  by  the  lessor  of  rent 
due  after  condition  broken  with  notice,  is  a  waver  of  the  for- 
feiture6. 

6.  Of  (he  Covenant  for  quiet  Enjoyment 

A  general  covenant  for  quiet  enjoyment  does  not  extend 
to  tortious  entries  by  a  stranger*.  This  opinion  prevailed  at 
an  early  period  of  our  law,  for  in  the  Year  Book  t6  H.  8. 3*  b* 
we  find  the  following  case:  A  man  made  a  lease  for  year* 
by  indenture,  and  by  a  clause  in  that  lease  covenanted  to* 
warrant  the  demised  premises  during  the  term  of  the  lessee; 
afterwards  the  lessee  was  ousted  by  one  who  had  not  any 
right  to  the  premises ;  and  the  question  was,  whether  the 
lessee  should  have  writ  of  covenant  against  the  lessor  or  not ; 
and  Engle  field  J.  said,  "  The  lessee  shall  not  have  writ  of 
covenant  against  his  lessor  where  he  is  ousted  by  wrong; 
for  he  may  have  writ  of  trespass  or  ejectione  firma  against 
him  who  ousted  him  ;  but  if  he  was  ousted  by  one  who  had 
title  paramount  against  him,  as  in  that  case  he  cannot  have 
any  remedy  [against  the  person  ousting  him,]  he  may  have 
writ  of  covenant  against  the  lessor  by  force  of  the  warranty: 
qnodfuit  concessum  per  plusors"  (25). 

The  doctrine  laid  down  in  the  foregoing  case  is  not  con- 
fined to  covenants  in  leases  for  years,  for  in  Dudley  v.  Fol- 
ium, Bi  R.  £.  30  Geo.  3.  3  T.  R.  584.  it  was  adjudged,  that 
a*  general  covenant  in  a  conveyance  of  lands  in  fee,  that  the 
grantor  had  legal  title,  and  that  the  grantee  might  peaceably 
enjoy  the  premises  without  the  interruption  of  the  grantor 

J  BranmKll  v.  IHacpherson,  14  Ve#.  f  Davie  r.  SfaclietereN,  adjudged  on 

173.  Mdoa  Ck.  demurrer,   i  Roll.  Abr.  Conditio*, 

e  tioodrigbt  d.  Walter    v.     Davids,  (V)  pi.  7.    Hayes  r.  Bickentaff,  K* 

Cowp.  804.  Wbichcot  t.  Fox,  Cro.  21  Car.  tf.  Vaugh.  119* 
Jac.  39s. 


the  lessor,  and  afterwards  the  lessee  aliens  part,  with  the  assent  of 
the  lessor,  the  lessee  may  alien  the  residue  withont  such  assent, 
per  Pophara  C.  J.  4  Rep.  120.  a.  who  denied  the  contrary  position, 
(though  adjudged  in  Dyer,  334  b.  pi.  32.)  to  be  law. 

(25)  See  also  22  H.  6.  52  b.  pi.  26.  26  H.  a.  3.  b.  pi.  U.  F.  N. 
B.  342.  ed.  4to.  to  the  same  effect. 
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and  bis  heirs,  or  any  other  person,  did  not  extend  to  the  act* 
of  wrong  doers ;  but  only  to  the  acts  of  persons  claiming  by 
a  legal  title. 

The  distinction  taken  in  these  cases  illustrates  the  reason 
of  the  following  rule,  viz.  that  inactions  for  breach  of  a 
general,  covenant  for  quiet  enjoyment,  it  is  essentially  ne- 
cessary, that  it  should  appear  on  the  face  of  the  declaration, 
that  the  eviction  was  made  by  a  person  claiming  by  a  legal 
title.  In  Tisdale  v.  Sir  W.  Essex,  Hob.  34.  in  an  action  on 
a  covenant  iu  a  lease  for  years,  for  enjoyment  during  the 
term,  the  breach  assigned  was,  that  one  H.  Elsing  enteral 
upon  the  plaintiff  and  ejected  him.  The  question,  on  de- 
murrer was,  whether  the  ejectment  by  Elsing  being  taken 
to  be  by  wrong,  because  no  title  was  laid  in  him,  should  be 
adj  udged  a  breach  of  covenant ;  the  court  was  of  opinion  that 
it  should  not  be  so  adjudged  [26). 

From  the  following  cases  it  may  be  collected  in  what  man- 
ner the  averment  of  title  in  the  party  evicting  ought  to  be 
made,  in  assigning  the  breach  of  covenant. 

In  an  action  on  a  covenant*  in  a  lease  for  quiet  enjoyment 

g  Foster  v.  Pierson,  4  T.  R.  617. 


(26)  The  following  abridgment  of  the  record,  in  Tisdale  ▼•  Es- 
sex, is  taken  from  Winch'*  Entries,  1 19.  ed.  1680.  "  Count  upon 
indenture  of  articles  brought  by  Tisdale  against  Essex,  in  which 
defendant  covenanted  that  the  plaintiff  should  enjoy  certain  lands 
for  seven  years,  from  such  a  day,  and  that  he  should  quietly 
remove  such  edifices  as  should  be  erected  during  the  term*  within 
three  months  after  the  expiration  of  the  term,  and  that  defendant 
would  make  plaintiff  a  good  lease,  or  some  security  for  the  qniet 
enjoyment  of  the  premises,  and  thereupon  the  plaiutiff  covenanted 
to  pay  defendant  a  certain  rent,  and  that  he  would  deliver  up  pos- 
session to  the  plaintiff  at  the  end  of  the  term.  Averment,  tnat  he 
entered  on  such  a  day  and  became  possessed,  and  assigns  for  breach, 
that  one  Elsing  ejected  him.  Demurrer.  Joinder."  To  the  record, 
which  is  stated  at  length  in  Winch's  Entries,  Winch  has  subjoined 
the  following  note:  "  In  this  case  two  points  were  moved— The 
one,  if  it  were  a  lease  for  seven  years — 2.  If  there  was  a  good 
breach  assigned. — My  opinion  and  that  of  my  brother  Nycbolb, 
was,  that  it  was  a  good  lease.  Warburton  e  contra.  On  the  se- 
cond point,  Warburton  and  Jones  held,  that  there  was  not  aoy 
breach  assigned.  Nycholls  e  contra."— (Winch  has  not  mentioned 
what  his  owu  opinion  on  the  second  point  was;  bnt  he  concludes 
the  note  with  stating,  that  Hobart  C.  J.  was  of  opinion  with  him 
in  both  points,  and  judgment  was  given  against  the  plaintiff.) 
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the  breach  assigned  was,  that  at  the  time  of  the  demise  to  the 
plaintiff,  one  J.  B.  Piersou  had  lawful  right  and  title  to  the 
premises,  and  having  such  lawful  right  and  title,  entered  and 
ejected  plaintiff.  On  special  demurrer  to  the  declaration, 
it  was  objected,  that  the  plaintiff,  in  alleging  the  eviction, 
ought  to  have  shewn  the  title  of  J.  B.  Piereon,  or  at  least  it 
should  have  been  averred,  that  J.  B.  Pierson  had  such  a  title 
as  was  inconsistent  with  the  plaintiffs  title  to  possess1  thes6 
premises;  that  though  it  was  alleged,  that  J.  B.  P.  had  law- 
ful right  and  title  to  the  premises,  he  might  only  have  had 
a  title  to  recover  in  a  real  action,  and  not  a  right  of  entry; 
and  that  the  mischief  to  be  apprehended  from  this  loose  mode 
of  pleading  was,  that  it  might  give  cover  to  an  eviction  by 
CQllusiou  (97).  The  court  overruled  the  objections,  and  gfeve 
judgment  for  the  plaintiff;  Lord  Kenyon  C.  J.  observing, 
that  if  the  declaration  was  certain  to  a  common  intent,  it 
was  sufficient;  that  it  would  be  doing  violence  to  the  words 
to  say,  that  the  lawful  right  and  title,  which  it  was  stated 
J.B.  P.  had,  did  not  legalize  his  entry;  that  the  fair  import 
of  the  words  was,  that  he  had  lawful  right  and  title  to  do 
that  which  he  did.  •  Buller  J.  said,  that  when  it  was  stated 
«'  that  the  party  having  a  lawful  right  and  title  entered,"  it 
was  the  same  as  saying,"  He  entered  by  lawful  right  and 
title."  In  the  preceding  case  the  objection  "  that  the  title 
of  the  party  evicting  was  not  particularly  set  forth,"  was 
not  pressed  upon  the  court;  but  in  Hodgson  v.  the  East 
India  Company,  8  T.  R.  278.  this  objection  recurred,  and 
the  attention  of  the  court  wps  directed  to  it;  but  it  was 
overruled,  notwithstanding  a  contrary  decision  on  error  in 
the  Exchequer  Chamber,  in  White  v%  Ewer,  Cro.  Eliz.  823.; 
and  Lprd  lyenyon  C.  J.  delivering  the  opinion  of  the  court, 
said,  that  to  compel  the  plaintiff  to  set  forth  the  particulars 
of  the  title  of  the  person  who  entered  op  him,  would  impose 
insuperable  difficulties  on  him ;  for  the  knowledge  of  those 
Particular*  cpuld  pot  be  acquired,  except  by  an  inspection 
of  title  deeds,  to  which  plaintiff  could  not  have  any  access. 
It  must  be  observed,  however,  that  although  it  be  not  neces- 
sary to  set  forth  the  particulars  of  the  title  of  the  party 
evicting,  yet  room  must  not  be  left  for  any  intendment,  that 
*uch  title  is  derived  from  the  plaintiff;  for  where  defendant* 

h  Wotton  v.  Hcle,  2  Saand.  177. 


-     (27)  Another  objection  was  taken,  viz.  that  it  was  not  stated,, 
that  the  plaiutiflf  was  evicted  by  legal  process  ;    but  this  objection 
ma  abandoned,  the  precedents  being  against  it. 
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by  fine  sur  concessit  granted  certain  lands  to  plaintiff  for 
years,  and  warranted  the  same  against  all  men  during  the 
term ;  in  an  action  of  covenant  on  this  warranty,  the  breach 
assigned  was,  that  one  S.,  after  the  commencement  of  the 
term,  and  during  the  term,  having  lawful  right  and  title  to 
the  premises,  entered  and  ejected  plaintiff;  defendant  ten* 
-  dered  issue  on  the  ejectment :  after  verdict  for  plaintiff,  it  was 
moved  in  arrest  of  judgment,  that  the  breach  was  not  well 
assigned ;  because  S.  might  have  h«id,at  the  time  of  his  entry, 
a  lawful  right  and  title  to  the  premises  under  the  plaintiff 
himself;  and  as  it  was  not  stated  in  the  declaration,  that  S. 
bad  title  to  the  premises  before  the  fine  was  levied,  it  should 
be  intended,  that  he  had  a  right  to  the  premises,  at  the  time 
of  his  entry,  by  a  puisne  title,  to  which  the  covenant  of  de- 
fendant did  not  extend.  The  court  (absente  Kelynge  C.  J.) 
held  that  the  breach  was  not  well  assigned. 

So  in  an  action  against  executors1  (in  their  own  right) 
who  had  assigned  a  lease  belonging  to  their  testator  by  way 
pi  mortgage,  and  had  covenanted  for  good  title  and  quiet 
enjoyment  of  the  plaintiff,  without  disturbance  from  them 
or  any' other  person;  the  breach  assigned  was,  that  the 
plaintiff  was  evicted  in  consequeuce  of  a  judgment  in  eject- 
ment, by  one  Yates,  having  lawful  title  to  the  premises.  On 
Special  demurrer  it  was  objected,  that  it  did  not  appear  that 
Yates1 8  title  commenced  by  any  act  of  the  defendants,  or 
prior  to  the  assignment  made  by  them  to  the  plaintiff,  who 
might  therefore  have  been  evicted  by  means  of  some  act 
done  by  himself  since  the  assignment  Judgment  for  the  de* 
,  lend^nts. 

This  intendment,  viz.  that  the  title  of  the  party  evicting 
Wis  derived  from  plaintiff,  may  be  precluded  by  averring, 
(if  the  facts  of  the  case  warrant  such  an  averment)  that  the 

Eerson  evicting  entered  by  lawful  title,  which  accrued  to 
ira  before  the  date  of  the  conveyance  to  the  plaintiff  (58), 
as  in  Buddy  v.  Williams,  3  Lev.  325.    Covenant  upon  ar- 

i  Noble  ▼.  King  and  Smith,  I  H.  Bl.  34. 


(28)  Or  by  averring  that  at  the  time  of  the  demise  to  the  plain* 
tiff,  the  party  evicting  had  lawful  title;  as  was  done  in  Foster  v. 
Pierson,  4T.R.  617-  and  ante  p.  432,  or  that  the  party  evicting 
entered  by  virtue  of  a  title  theretofore  made,  by,  from,  and  under  the 
defendant,  as  was  done  in  Hodgson  v.  India  Company,  8  T.  R.  27*. 
But  merely  averring  that  J.  S.  entered  claiming  title  from  the  de- 
fendant, is  not  sufficient,  Aleyn,  38.  Eeles  v.  Lambert. 
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tides*  whereby  defendant  covenanted  that  plaintiff  should, 
quietly  enjoy  a  close,  and  that  one  Knolls  (who  had  a  title 
to  the  premises  by  virtue  of  a  certain  lease  to  him  thereof, 
madg  before  the  making  of  the  article*  aforesaid,)  entered 
upon  the  plaintiff  and  expelled  hinu    After  verdict  for, 
plaintiff,  it  was  moved,  in  arrest  of  judgment,  that  the  breach 
was  not  well  assigned;  because  plaintiff  did  not  shew  what, 
tkle  Knolls  had;  and,  perhaps,  the  title  which  he  had  was 
under  the  plaintiff;   but  the  objection  was  overruled ;  for 
the  title  of  Knolls  could  not  be  supposed  to  be  under  the 

Elaintiff;  for  the  declaration  states,  that  Knolls  had  a  title 
y  virtue  of  a  demise  made  to  him  before  the  making  of  the 
articles  to  the  plaiptiff,and  let  the  title  be  derived  from  whom 
it  will,  yet  being  before  the  ar tides  made  with  the  plaintiff, 
the  covenant  is  broken. 

The  preceding  remarks  have  been  confined  to  the  cases  of 
general  covenants  and  evictions  by  strangers ;  but  in  cases 
where  the  covenant  is  particular,  as  against  interruption  by 
the  grantor  or  lessor,  or  by  any  person  expressly  named  j 
Upon  the  eviction  of  the  covenantee  by  the  grantor  or 
lessor,  or  by  the  person  expressly  named,  it  is  not  neces- 
sary for  the  plaintiff  to  aver  title  in  the  party  evicting. 

x  In  covenant*,  the  declaration  stated  that  the  defendant 
granted  a  messuage,  with  the  appurtenances,  to  plaintiff  in 
ree,  and  covenanted  for  plaintiff's  quiet  enjoyment  thereof, 
without  the  lawful  let,  entry,  eviction,  or  interruption  of 
the  defendant;  and  assigned  for  breach,  that  defendant  hin- 
dered plaintiff  in  the  eryoyment  of  k  pew  appurtenant  te 
the  messuage;  on  general  demurrer  it  was  objected,  that 
the  injury  complained  of  ought  to  be  the  subject  of  an  action 
of  trespass,  but  could  not  be  the  foundation  of  this  action, 
the  covenant  being  against  all  lawful  disturbance:  to  this 
it  was  answered,  that,  where  the  breach  complained  of  was 
the  act  of  the  covenantor,  any  interruption  was  sufficient  to 
support  this  action  against  him.  Judgment  for  th^  plaintiff; 
Ashhurst  J.  observing,  that  it  was  not  necessary  that  the. 
party  against  whom  the  action  was  brought  should  have  a 
title;  it  was  sufficient  if  he  did  the  act  under  a  claim  of  ti- 
tle; that  in  this  case  the  act  itself  asserted  a  title;'  for  the 
defendant  locked  up  the  pew,  which  was  as  6trong  an  asser- 
tion of  right  as  could  well  be  imagined. 

So  where,  in  covenant1,  the  plaintiff  set  forth  a  covenant 
which  recited  that  defendant  had  sold,  to  the  plaintiff's  tes- 
tator, goods  which  had  been  arrested    by  one  Bell,  and 

Jf.  Upyd  y.  Tpnikie* ,  l  T.  R.  67 1.  1  Perry  v.  Edwards,  1  Str.  400. 
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therefore  defendant  covenanted  to  plaintiff's  testator,  to  save 
him  harmless  from  any  costs  or  damages  relating  to  such 
seizure,  and  then  assigned  for  breach,  that  the  said  Bell,  hav- 
ing arrested  the  goods  under  pretence  of  a  debt  due  from 
defendant  to  him,  touching  which  arrest  testator  was  put  to 
great  expense,  which  defendant  neglected  to  pay.  It  was 
objected,  that  the  covenant  did  not  extend  to  tortious  acts, 
for  which  the  plaintiff  had  a  remedy,  and  therefore  the  title 
of  Edward  Bell  ought  to  have  been  set  forth ;  that  "  having 
lawful  title*'  was  not  sufficient;  that  here  it  was  only  said 
"  under  pretence/'  which  was  not  so  strong.  The  counsel 
for  the  plaintiff  admitted  it  to  be  a  general  rule,  that  the 
plaintiff  must  shew  a  title  in  the  disturber;  but  insisted 
that  that  rule  extended  only  to  the  case  of  a  general  cove- 
nant, and  not  where  it  was  particular  against  the  acts  of 
particular  persons ;  for  in  that  case  it  comprehended  even 
tortious  acts.  And  by  the  court:  This  pretence  of  Bell's 
being  recited  in  the  covenant,  shews  it  was  meant  as  a  se- 
curity against  it  in  all  events ;  and  though  it  should  be  tor- 
tious, yet  being  particular,  it  falls  within  the  distinction 
that  has  been  well  taken.  Adjourned,  and  Hil.  T.  follow- 
ing, judgment  for  plaintiff,  defendant's  counsel  declining  to 
argue  it 


\V.  By  whom  the  Action  of  Covenant  may;  be  nosy* 

tainedy 

1.  Heir. 

*  « 

2.  Executor. 

3.  Assignee* 


1.  By  /far.— ^-Covenants  which  run  with  the  land  will 
descend  to  the  heir  of  the  covenantee ;  and  he  may  sue  for 
a  breach  thereof;  as  where  the  lessee  covenanted  with  the 
lessor",  his  executors,  and  administrators,  to  repair;  it  was 
holden,  that  the  heir  of  the  lessor,  though  not  named,  might 
"have  covenant  against  lessee  for  not  repairing. 

Plaintiff  declared  as  heir  on  a  covenant  by  lessee  for  yean 
to  repair*,  and  assigned  for  breach,  that  the  premises  wete 
put  of  repair  for  a  period  of  time  which  included  a  portiop 

m  Lougher  ▼.  WiDUms,  9  Lev.  98.         n  Vivbp  ▼.  CfcampioB,  Salk.  141. 
$kin.305. 
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df  his  ancestor's  life;  and  on  this  ground  an  exception  was 
taken  in  arrest  of  judgment,  after  verdict  for  tbe  plaintiff; 
but  it  was  overruled,  Holt  C.  J.  observing,  that  if  tbe  pre- 
mises were  out  of  repair  in  tbe  time  of  the  ancestor,  and 
continued  so  in  the  time  of  the  heir,  it  was  a  damage  to  tbe 
heir;  aud  the  jury  gave  as  much  in  damages  as  would  put 
the  premises  in  repair,  respect  being  had,  not  to  the  length 
of  time  they  had  continued  in  decay,  but  to  what  it  would 
have  cost,  at  the  time  of  action  brought,  to  put  the  premises 
in  repair. 

2.  By  Executor. — A.  and  B.  his  wife,  by  indenture,  de- 
mised lands  to  C.  for  21  years,  and  thereby  covenanted^  that 
they  (viz.)  A.  and  B.  would  at  the  end  of  the  21  years  make  a 
good  lease  to  C.  and  his  assigns  for  21  years0,  commencing  at 
the  expiration  of  the  first  term.  During  the  first  term  the 
lessee  died,. having  made  his  will,  and  appointed  D.  his  exe- 
cutrix, who  entered,  &c.  and  died,  having  made  her  will  and 
appointed  the  plaintiff  her  executor,  who  entered,  &c.  At 
the  expiration  of  the  first  term,  A.  and  B.  having  refused  to 
grant  the  further  lease,  an  action  was  brought  by  the  plain- 
tiff (as  executor  of  D.  executrix  of  C.  the  lessee)  on  this 
covenant  against  A.  the  husband;  and  it  was  adjudged,  that 
the  action  would  well  lie  (£9). 

Covenant  by  the  plaintiff  as  executor  of  J.  S.D  The  de- 
fendant sold  lands  to  J.  S.  and  covenanted  with  him,  his 
heirs,  and  assigns,  that  he  should  enjoy  the  lands  against  all 
persons  claiming  under  one  A. ;  and  the  breach  assigned 
was,  that  B.  and  C,  in  the  life-time  of  the  testator,  entered 
claiming  under  A.  On  demurrer  to  defendant's  plea,  it  was 
contended,  for  the  defendant,  that  the  covenant  was  with 
J.  S.,  his  heirs,  and  assigns,  touching  an  estate  of  inherits 
ance;  and,  therefore,  that  the  action  ought  to  have  been 
brought  by  the  heir  or  assignee,  and  not  by  the  executorr 
but  it  was  resolved  by  the  court,  that  the  eviction  being  to 
the  testator  in  his  lifetime,  he  could  not  then  have  an  heir 
or  assignee  of  this  land,  and  therefore  the  damages  belonged 
to  the  executor,  though  not  named  in  the  covenant;  for  he 
represented  the  person  of  the  testator. 

•  Chapman  v.  Daltoo,  Plowd.  934.  a,     p  Lucy  v.  Levingtoa,  8  Ltv.  9$.   I 

Vent.  175.  S.  C. 

— —^  ■'     "  ■■■■■■  1  ■  m  ■  ,^m    ■     .  1     ■     ■,■■  .^^— — — » 

(2°)  The  reasons  of  the  judgment  are  not  mentioned  in  there- 
port  ;  but  it  appears  to  have  been  decided  on  the  ground  that  the 
plaintiff,  being  executor  of  D.  who  was  executrix  of  C.  the  lessee, 
was  as  such  entitled  to  the  benefit  of  his  covenant. 
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3.  By  /4.m<r*£i.-*-~ Assignee  of  part  of  the  reversion  of  all 
the  land  demised*,  may  take  advantage  of  the  covenants 
contained  in  an  indenture  of  demise ;  for  be  is  an  assignee 
within  the  stat  39  H.  8.  e.  34* 

As  the  assignee  of  a  term  is  bound  by  covenants  which 
run  with  the  land,  so  may  he  take  advantage  of  them*. 

If  a  man  demise  or  grant  land  to  a  woman  for  years1,  and 
the  lessor  covenant  with  the  lessee  to  repair  the  houses 
during  the  term,  the  woman  takes  husband,  and  dies,  the 
husband  shall  have  an  action  of  covenant  as  well  on  tbe 
Covenant  in  law  upon  the  words  "  demise  or  grant,"  as  upon 
the  express  covenant.  The  law  is  the  same  with  respect  to 
tenant  by  statute  merchant,  or  statute  staple  or  elegit,  of  a 
term,  aud  with  respect  to  him  to  whom  a  lease  for  years  ia 
sold  by  force  of  any  execution,  who  shall  have  an  action 
of  covenant  in  the  like  case  as  a  thing  annexed  to  the  land, 
although  they  come  to  the  term  by  act  of  law* 

So  the  executor  of  Br.  the  executor  of  A.  is  entitled  to 
the  benefit  of  a  covenant  made  with  A.  and  his  assigns,  for 
he  is  the  assignee' in  law  of  A.  N.  Tbe  word  assignee  com- 
prehends the  assignee  of  the  assignee,  the  executors  of  the 
assignee  of  the  assignee",  and  the  assignee  of  the  executor 
or  administrator  of* the  assignee. 

Stat.  St  H.  8.  c.  34,— The  stat  32  H.  8.  c  3T4.  after  re- 
citing, that  many  temporal  and  religious  person/3  had  made 
leases  and  grants  of  land  for  life  or  lives,  or  for  term  of  years, 
by  writing  under  seal,  containing  conditions  and  covenants 
to  be  performed  as  well  on  the  part  of  the  lessees  and  grantees, 
their  executors  and  assigns,  as  on  the  part  of  the  lessors  and 

5 [rontons,  their  heirs  and  successors;  and  that  by  the  common 
aw  no  stranger  to  any  covenant  could  take  advantage  thereof, 
hut  only  such  persons  as  were  parties  or  prides  thereunto ;  by 
reason  whereof  grantees  of  reversions,  and  grantees  and  pa- 
tentees of  lands  lately  belonging  to  ^eligious  houses,  were 
excluded  from  any  entry  or  action  against  the  lessees  aad 
grantees,  their  executors  and  assigns,  for  breach  of  any  con- 
dition or  covenant,  enacts,  "  that  all  persons  and  bodies 
"  politic,  their  heirs,  successors,  and  assigns,  having  any 
*  gift'  or  grant  of  the  king,  of  any  lands  or  other  heredita- 
4*  ments,  or  of  any  reversion  of  the  same,  which  belonged  to 
°  any  of  the  monasteries,  &c.  dissolved,  or  by  any  ether 
'Nnesns  come  to  the  king's  hands,  since  the  4th  day  of 

4  1  Inst. « 15.  a.  t  Chapman  v.  Dalton,  Ptowd.  «8l  t. 

w  Cr*.  EKi.  553.  ante,  p.  437- 

•  Spencer**  cate,  5  Jfcep.  17.  a*  5tk  R*-  u  Spencer '*  case,  5  Rep.  17-  k» 
aelation. 
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February,  A,  D.  1535,  or  which  at  any  time  before  the 
passing  this  act  belonged  to  any  other  person,  and  after 
"  came  to  the  hands  of  the  king,  and  all  other  persons  being 
"  grantees  or  assignees  to  or  by  the  king,  or  to  or  by  (SOJ 
any  other  .person  than  the  king,  and  their  heirs,  executors 
(31 ),  successors,  and  assigns,  shall  have  like  advantages 
against  the  lessees,  their  executors,  administrators,  and 
assigns,  by  entry  for  non-payment  of  the  rent,  or  for  doing 
waste  or  other  forfeiture  (39),  and  by  action  only  for  not 
performing  other  conditions,  covenants,  or  agreements 
expressed  in  the  indentures  of  leases  and  grants,  against 
the  said  lessees  (33)  and  grantees,  their  executors,  ad- 
ministrators, and  assigns,  as  the  said  lessors  and  grantors, 
their  heirs  or  successors,  might  have  had.  By  s.  2.  alf 
lessees  and  grantees  of  lands  or  other  hereditaments  for 
u  term  of  years,  life,  or  lives,  their  executors,  administrators, 
"  or  assigns,  shall  have  like  action  and  remedy  against  all 
persons  and  bodies  politic,  their  heirs,  successors,  and 
assigns*  having  any  gift  or  grant  of  the  king,  or  of  any 
other  persons,  of  the  reversion  of  the  same  lands  and 
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(30)  It  seems  to  have  been  the  opinion  of  the  court  in  Lee  and 
Arnold's  case,  4  Leo.  29.  that  the  bargainee  of  a  reversion,  by  bar- 
gain and  sale,  indented  and  enrolled,  was  an  assignee  within  this 
statute,  though  he  hath  but  an  use  by  the  act  of  ihe  party,  and  the 
possession  by  stat.  27  H.  8. 

(31)  In  respect  of  this  word,  it  hath  been  holden,  that  an  as* 
signee  of  part  of  the  reversion,  as  an  assignee  of  the  reversion  for 
years,  of  all  the  estate  demised,  may  enter  for  condition  broken. 
Matures  v.  West  wood,  B.  R.  H.  40  EHz.  Cm.  Eliz.  599,  &X>.  617. 
Moor,  527.  S.  C.  1  Inst.  215.  a.  But  the  grantee  of  the  whole 
estate  in  reversion  in  part  of  the' thing  demised,  is  not  within  the 
meaning  of  the  statute,  as  if  the  reversioner  in  fee  of  4  acres  grants 
2  acres  in  fee,  the  grantee  cannot  enter,  because  conditions  cannot 
be  apportioned  by  act  of  the  party,  4  Leo.  27. 

(32)  Although  the  words  of  the  statute  be  for  non-payment  of 
the  rent,  or  for  doing  of  waste  or  other  forfeiture,  yet  the  grantees 
or  assignees  shall  not  take  advantage  of  every  forfeiture  by  force  of 
a  condition,  but  of  such  conditions  only,  as  either  are  incident  to 
the  reversion,  as  rent ;  or  for  the  beheBt  of  the  estate,  as  for  keep- 
ing the  house  in  repair,  for  making  fences,  scouring  ditches,  pre- 
serving woods,  or  such  like,  and  not  for  the  payment  of  any  sum 
in  gross,  delivery  of  corn,  wood,  or  the  like.  1  Inst.  215.  b.  Moor, 
876.  pi.  1228. 

(33)  This  statute  does  not  extend  to  covenants  upon  estates  tail. 
I  Inst,  215*  a.    See  also  the  preamble. 
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f*  hereditaments  so  letten,  or  any  parcel  thereof,  for  an? 
"condition  or  covenant,  expressed  in  the  indentures. of 
"  ttair  leases,  as  the  same  lessees  might  have  had  against  the 
"  said  lessors  and  grantors,  their  heirs  and  successors." 

i  The  first  section  of  the  preceding  statute  gives  to  tb6 
assignee  of  the  reversion  two  remedies,  one,  by  entry  for 
non-payment  of  rent,  doing  waste,  or  other1  forfeiture;  and 
the  other,  by  action,  for  not  performing  other  conditions, 
&c. ;  and  as  the  remedy  by  entry ,  according  to  the  construc- 
tion made  by  Sir  Edward  Coke,  1  Inst.  91 5*  b.  is  confined 
to  forfeitures  by  fprce  of  such  conditions,  as  either  are  in- 
cident to  the  reversion,  or  for  the  benefit  of  the  estate;  so 
it  hatb  been  resolved*,  that  the  remedy  by  action  is  confined 
to  the  breaches  of  such  covenants,  as  relate  to  the  thing  de- 
mised, and  not  to  collateral  covenants.  A  nd  on  this  ground, 
where  the  mortgagor  and  mortgagee  of  a  term  made  an 
under-lease',  in  which  the  covenants  for  the  rent  and  re- 
pairs were  with  the  mortgagor  and  his  assigns  only;  it  was 
holden,  that  the  assignee  of  the  mortgagee  could  uot  matin- 
tain  an  action  for  the  breach  of  these  covenants ;  because 
they  were  not  covenants  running  with  the  land,  but  collate- 
ral covenants,  being  entered  into  with  a  stranger  to  the  land, 
that  is  the  mortgagor,  who  had  only  an  equity  of  redemp- 
tion. If  the  estate  in  reversion*,  in  respect  of  which  the 
condition  or  covenant  was  made,  be  extinguished,  the  con- 
dition or  covenant  is  also  extinguished :  As  where  a  lease 
was  made  for  100  years,  and  the  lessee  made  an  under-lease 
for  20  years,  rendering  rent,  with  a  clause  of  re-entry;  and 
afterwards  the  original  lessor  granted  the  reversion  in  fee, 
and  the  grantee  purchased  the  reversion  of  the  term ;  it  was 
holden,  that  the  grantee  should  not  have  either  the  rent„or 
the  •power  of  re-entry ;  for  the  reversion  of  the  term  to 
which  th/ey  were  incident,  was  extinguished  in  the  reversion 
in  fee  (34). 

Tenants  in  common  of  a  reversion  may  maintain  covenant 
against  the  assignee  of  the  term  for  the  recovery  of  arrears 
of  rent,  although  it  should  appear,  that  at  the  time  of  action 

x  Spencer's  case,  5  Rep.  Id.  a.  Kenyon  C.J  delivering  theopfoioi 

y  Webb  r.  Russel,  3  T.  R.  40tf,  3.  of  the  court  in  Webb  ▼.  Rami,  3 

i  Moore,  94.pl.  1*32*  recognised  by        T\R  409, 3. 


(34)  "  He  who  enters  for  condition  broken  roast,  be  in  of  the 
same  estate,  which  he  had  at  the  time  of  the  condition  created/* 
4  Rep.  12Q.  b. 
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Brought  the  reversion  was  out  of  the  plaintiffs,  they  having' 
granted  it  over,  after  the  rent  became  due\    . 

N.  In  Glover  v.  Cope*,  B.  R.  Pascth  3W.4M.  Cartb* 
205.lt  was  adjudged,  after  two  solemn  arguments,  by  Holt 
C.  J.  and  the  court*  that  the  grantee  of  the  reversion  of 
copyhold  lands  was  within  the  intention  and  equity  of  the 
preceding  statute,  which  is  a  remedial  law,  and  of  great  and 
Universal  use,  and  absolutely  necessary  as  well  for  copy- 
holders as  others;  and  that  by  thife  construction  of  the  sta* 
tute  the  ldrds  of  copyhold  manors  could  not  be  injured* 

Lessee  for  years  assigns  over  his  term  by  indenture  td  J* 
S.%  And  in  the  same  deed  he  covenants  that  J.  S.  and  his 
assigns  shall  enjoy  thejand  during  the  term  without  inter* 
ruption  from  any  person ;  after  which  J.  S.  assigns  over  the 
term  by  parol,  and  the  assignee  being  disturbed  brought  an 
action  orcovenant;  and  adjudged,  that  it  well  lies;  although 
the  assignment  was  not  by  writing  (35)  because  the  assignee 
was  privy  in  estate. 

A  pentoti  to  whom  an  apprentice  is  assigned  according  to 
the  custom  of  the  city  of  London*,  cannot  maintain  covenant 
pn  the  indenture  of  apprenticeship,  to  which  he  is  not  a 
party ;  because  custom  canuot  make  an  assignee,  so  as  to 
entitle  him  to  an  action. 


V.    Against  whom  the  Action  of  Covenant  may  be 

maintained*, 

1.  Heir. 

2.  Executor. 

3.  Assignee. 

1.  Against  Heir.— An  action  of  covenant  will  lie  against 
the  heir  on  a  covenant  by  his  ancestor  for  himself  and  his 

a  Midgley  and  another  ▼.  Lorelace,    c  Awder  v.  Fokes,  Cro.  Eli*.  436.  re- 
Carth.  «89.  W  Mod.  45.  S.  C.  cognised  and  briefly  stated  in  3  Rep. 

fc>  9  Ler.  32t>.  Skin.  306.  S.  €.  63.  a. 

d  Barker  v.  Beardwell,  1  Show,  4. 


(35)  But  now  by  stat.  29  Car.  2.  c.  3.  8.  3.  leases,  estates,  or 
'interests,  either  of  freehold,  terms  of  years,  or  uncertain  interest, 
cannot  be  assigned,  unless  by  deed  or  note  in  writing,  signed  by 
the  assignor  or  his  agent,  or  by  operation  of  luw. 
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beire  (30),  a»  We\\  a»  am  action  of  debt  will  tie  fcgainst  thfc 
heir  on  a  bond,  wherein  the  ariceitor  has  bound  himself  and 
his  heirs9. 

It  is  not  necessary  to  allege  in  the  declaration,  that  the 
hbfr  has  lands  by  descent  (3tf ). 

In  an  action  on  a  breach  of  covenant  in  a  lease  for  quiet 
enjoyment,  the  declaration,  after  stating  that  defendants 
ancestors  granted  the  lease  in  question,  alleged*  that  the  re- 
version vested  in  the  defendant  by  assignment ;  defendant, 
by  guardian,  pleaded,  that  the  reversion  did  not  vest  in  him 
mddo  etformd:  it  appeared  in  evidence,*  that  the  estate  tte* 
scended  to  the  defendant,  an  infant,  as  heir  at  law  to  the 
lessors';  whereupon  it  was  objected,  that  the  reversion 
vested  in  the  defendant  by  descent  and  not  by  assignment; 
and  that  if  the  declaration  had  charged  the  defendant  as  heir, 
he  might  have  prayed  the  parol  to  demur*  in  order  that  he 
might  have  an  opportunity  of  electing  whether  he  would 
take  the  estate  subject  to  the  incumbrance  or  not.  But  the 
court  was  of  opinion,  that  if  the  defendant  had  intended  to 
avail  himself  of  his  infancy,  he  ought  to  have  pleaded  it; 
that  it  was  sufficient  to  prove  the  substance  of  the  issue, 
which  was,  that  defendant  was  clothed  with  such  a  diame- 
ter as  would  make  him  liable  to  the  covenant;  and  that  was 
sufficiently  proved  by  shewing  that  the  estate  was  vested  in 
him ;  for  whether  he  was  in  possession  as  assignee  or  heir  at 
law,  he  was  equally  liable  to  this  covenant 

9.  Against  Executor. — Executors  and  administrators  are 
bound  by  the  covenants  of  their  testator  or  intestate,  although 
they  be  not  named ;  unless  the  covenants  are  such,  as  in 
their  nature  determine  by  the  death  of  the  covenantor  (38). 

e  Dyke  v.  Sweeting ,  Willea,  $85.         f  Derate?  ▼.  Castanet,  4  T.  K.  75. 


'    (36)  See  the  form  of  declaration.    Giffbrd  r.  Young,  Lutv. 

(37)  It  seems,  however,  that,  in  this  case*  as  well  as  in  debt  on 
bond  against  the  heir,  if  the  heir  has  not  any  lands  by  descent,  be 
may  insist  on  it  by  way  of  defence  to  the  action*  See  the  form  ef 
plea  of  riens  per  descent  to  an  action  of  covenant  against  heir. 

Lutw.  290. 

(38)  It  was  said  by  the  court  in  Hyde  v.  Dean  of  Windsor,  Cro. 

Ehz.  553.  that  covenant  lies  against  an  executor  in  every  case* 
although  he  be  not  named,  unless  it  be  such  a  covenant,  as  is  to  be 
performed  by  the  person  of  the  testator,  which  the  executor  can- 
iiot  perform. 
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Executor*  and  administrators  may  be  sued  at  assignees* ; 
for  they  are  assignees  in  lair  of  the  interest  of  the  term*. 

Where  covenant  is  brought  against  an  executor1,  although 
the  breach  assigned  be  for  default  of  reparation  committed 
in  the  time  of  the  testator,  yet  the  judgment  must  be  de  bo- 
nis testatoris ;  for  it  ia  the  covenant  of  the  testator  which 
binds  the  executor  as  representing  him,  and  therefore  he 
must  be  sued  by  that  name. 

Covenant  by  testator  to  teach  an  apprentice  his  trade  is 
binding  on  the  executors*,  and  they  ought  to  see  that  the 
apprentice  is  taught  his  trade;  and  if  they  are  not  of  the  same 
trade,  they  ought  to  assign  him  to  another  who  is  of  the 
trade,  so  that  he  may  be  taught  according  to  the  covenant. 

3-  .Against  Assignee.— I.  If  the  covenant  extends  to  a 
thing  m  esse  pared,  of  the  demise,  as  a  covenant  to  repair1  j 
to  reside  constantly  on  ~  the  demised  premises0 ;  to  leave 
part  of  the  land  demised  every  year  for  pasture*,  or  the 
like,  the  thing  to  be  done  by  force  of  the  covenant,  is  in  a 
manner  annexed  and  appurtenant  to  the  thing  demised;  it 
is  parcel  of  the  contract  and  tends  to  the  support  of  the 
thing  demised ;  hence  it  shall  bind  the  assignee,  although 
he  be  not  named;  and  the  assignee  by  act  in  law,  as  tenant 
by  elegit  of  a  term,  or  he  to  whom  a  lease  for  years  is  sold 
by  force  of  any  execution,  is  equally  bound  with  the  assignee 
by  act  of  the  party0. 

£•  If  the  covenant  relates  to  a  thing  not  in  esse  at  the  time 
of  the  demise,  bnt  to  be  done  upon  the  thing  demised,  as  a 
covenant  to  build  a  new  wall  upon  the  laud  demised ;  it  shall 
bind  the  assignee,  if  named. 

3.  If  the  covenant  relates  to  a  thing  merely  collateral  to 
and  not  in  any  respect  concerning  the  thing  demised',  as  a 
covenant  to  build  a  house  on  the  land  of  the  lessor,  which  is 
not  parcel  of  the  demise ;  or  to  pay  any  collateral  sum  to 
the  lessor,  or  to  a  stranger* ;  the  assignee,  though  named,  is 
not  bound  by  such  covenant;  because  the  thing  covenanted 
to  be  done  is  merely -collateral,  and  not  in  any  respect  touch- 
ing or  concerning  the  thing  demised  (39). 

g  Tilney  v.  Norrit,  E.  19  W.  S.  B.  R.  m  Tatem  v.  Chaplin,  9  H.  Bl.  133. 

Carth.  519.  l  Ld.  Raym.  4^3.  Salk.  n  Cockson  v.  Cock,  Cro.  Jac.  195, 

.    309.  S.C.  0.6th  desolation.    Spencer's  case,  s 
h  Per  Fleming  C.  J.  1  Bulstr.  93.  Rep.  17  b. 

i  Collins  v.  Throughgood,  Hob.  188.  p  Spencer's  case,  2nd  Resolution, 

k  Walker  v  Hull,  1  Lev.  177.  Sed  qus?.  q  May  ho  r.  Buckhorst,  Cro.  Jac.  438. 
]  Deau  and  Chapter  of  Windsor's  case, 

5  Rep.  24  a. 

(99)  It  is  a  substantive,  independent  agreement,  not  quodam 
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In  order  to  bind  the  assignee,  even  though  named,  it  il 
essentially  necessary,  that  the  thing  covenanted  to  be  done* 
or  not  to  be  done,  should  directly  affect  the  nature,  quality, 
or  value  of  the  thins  demised,  or  the  mode  of  occupying  it* 
Hence,  where  in  a  Tease  of  land1,  with  liberty  to  make  a 
Water-course,  and  erect  a  mill,  the  lessee  covenanted  for. 
himself  and  his  assigns,  not  to  hire  persons  to  work  io  the 
mill,  who  were  settled  in  other  parishes,  without  a  certifi- 
cate of  their  settlement;  it  was  holden,  that  this  covenant 
was  not  binding  on  the  assignee  of  the  term ;  because  the 
state  of  the  thing  demised  would  be  the  same  at  the  end  of 
the  term,  whether  the  parish  were  more  or  less  burdened 
with  poor,  and  although  the  value  of  the  reversion  would  not 
be-so  great  if  the  poor  s  rate  were  increased,  yet  that  burden 
yrould  be  increased  by  a  collateral  circumstance;  and  the 
work  to  be  done  being  the  same,  whether  it  were  done  by 
workmen  from  one  parish  or  another,  could  not  affect  the 
mode  of  occupation. 

'  4.  If  a  covenant  relates  to  personal  goods',  as  on  a  demise 
of  sheep  for  a  certain  time,  if  the  lessee  covenants  for  him* 
self  and  his  assigns  to  redeliver  the  sheep  at  the  end  of  the 
time,  and  the  lessee  assign  the  sheep  over,  this  covenant 
(40)  will  not  bind  the  assignee,  though  named ;  because  there 
is  not  any  privity.  In  the  case  of  realty  there  subsists  a  pri- 
vity between  the  lessor  and  the  lessee,  and  his  assigns,  in  re- 
spect of  the  reversion,  but  in  the  case  of  lease  of  personal 
goods,  there  is  not  any  reversion,  but  merely  8  chose  in 
action  in  the  personalty,  which  cannot  bind  any  but  the 
covenantor,  or  his  personal  representative  (41  )• 

r  Mayor  of  Congleton  v.  Pattiion,  B.  s  Spencer's  case,  3d  Itcsalatiaav 

R.  TriD.  48  G.  3.  10  East,  130. 
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modo,  but  nulh  modo  annexed  or  appurtenant  to  the  thing  leased* 
per  Wilmot  C.  J.  delivering  the  opinion  of  the  eoart  in  Bally  ?. 
Wells,  Wilmot,  345. 

(40)  "  The  covenaut  in  this  case  is  not  collateral,  but  the  parties, 
that  is,  the  lessor  and  assignee,  are  total  strangers  to  each  other, 
without  any  line  or  thread  to  unite  and  tie  them  together,  and  to 
constitute  that  privity,  which  must  subsist  between  debtor  and 
creditor  to  support  an  action."  Wilraot  C.  J.  in  Bally  v.  Wells, 
Wilmot,  345. 

•  (41)  "  To  carry  the  lien  of  a  personal  obligation  over  to  an  as- 
signee, and  to  make  him  the  object  of  an  action  at  the  suit  of  a 
person  with  whom  he  did  not  originally  contract,  he  must  in  all  ease* 
be  named,  and  there  must  also  be  a  privity  between  the  assignee  and 
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A  lessee  of  tithes  covenanted  for  himself1,  his  executors, 
administrators,  and  assigns,  not  to  let  any  of  the  farmers, 
pccupying  the  estate  out  of  which  the  tithes  arose;  have  any 
part  of  the  tithes  without  the  consent  of  the  lessor ;  and  fur-» 
ther  covenanted  for  himself  and  his  assigns  to  find  and  allow- 
to  the  lessor  sufficient  wheat  straw  for  thatching  any  of  the 
buildings  then  in  lessor's  occupation :  the  lessee  assigned  to 
the  defendant,  who  suffered  several  of  the  farmers  to  retain 
part  of  the  tithes  without  the  lessor's  consent.  An  action 
laving  been  brought  against  the  defendant  for  this  breach 
of  the  covenant,  and  a  verdict  for  the  plaintiff,  it  was  move4 
in  arrest  of  judgment,  that  the  action  would  not  lie  against 
the  defendant,  inasmuch  as  the  covenant  was  merely  per- 
tonal  and  collateral,  binding  the  lessee  only;  that  tithes 
■were  incorporeal,  lying  in  grant,  and  which  therefore  would 
not  endure  such  an  annexation  of  covenant.  But  the  court 
were  of  opinion,  that  there  was  not  any  difference  between 
land  and  tithes  as  to  the  annexation  of  covenants;  that  this 
covenant  was  not  a  mere  collateral  covenant,  but  related  tq 
the  thing  demised,  materially  and  essentially  tending  to  pre- 
serve it,  and  as  such,  obligatory  on  the  assignee,  being 
named,  and  there  being  a  privity  hi  respect  pjf  the  rever- 
sioner,  the  lessor. 

Covenant  by  lessee  against  the  assignees  of  lessor*.  Th$ 
lessee  covenanted  to  leave  all  the  trees  tie  should  plant  dur- 
ing the  term.  The  lessor  covenanted  for  himself,  his  execu? 
tors,  and  administrators,  to  pay  for  the  trees  at  a  fair  valuer 
ation,  by  two  persons  to  be  named  by  each  party,  their  exe- 
cutors, administrators,  or  assigns.  The  term  expired.  The 
defendants,  assignees  of  lessor,  refused  to  name  an  arbitra- 
tor, which  was  the  breach  assigned.  On  general  demurrer  to 
the  declaration  after  argument,  and  time  taken  to  consider, 
Lord  Mansfield  C.  J.  delivered  the  opinion  of  the  court,  t^at 
the  covenant  to  refer  to  arbitration  did  not  run  with  the 
land;  and  therefore  the  assignees  were  not  bound  by  it,  oft 

t  Bally  v.  Wells,  M.  10G.  3.  C.  B.  3    9  £ray  v.  Cutfabertson  and  another, 
Wilt.  95.  Wilmot,  34V  s-  c-  assign*?*  0/  Mills,  T.  25  G.  3.  B.  RL 

MSS. 


the  person  to  whom  he  becomes  engaged  ;  and  the  covenant  must 
respect  the  thing  leased.  The  chose  in  action,  which  of  itself  is 
not  assignable,  loses  that  property  under  those  circumstances,  and 
in  a  waiting  dependent  state  follows  its  principal ;  and  assignees 
of  ledse&  become  liable  to  assignees  of  reversions,  and  vice  versdf 
Per  Wilmot  C.  J,  ib.  345. 
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tbe  authority  of  Spencer9*  caae,  tbe  aaatgnees  not  being 
named. 

Where  tends  are  conveyed  fay-  A.  to  B.*,  in  fee,  to  tbe  ose 
of  such  person  as  C.  shall  appoint,  ai*4  C.  covenants  for  him* 
felf  and  his  assigns  to  pay  to  A.  a  fee  fttrro  rent  for  the  (adds, 
and  afterwards  G,  in  pursuance  of  his  power,  makes  an 
appointment  to  D.;  D,,  the  appointee,  cannot  be  sued  on 
the  covenant  as  the  assignee  of  C. ;  for  the  appointee  hss 
not  the  estate  of  C,  but  is  in  by  the  original  conveyance. 

A  covenant  which  runs  with  the  land*,  e.  g.  a  covenant 
to  repair,  is  divisible;  and  will  bind  the  assignee  of  parcel  of 
the  estate  demised,  quoad  the  repairs  of  such  parcel. 

So  where  covenant  was  brought  by  the  lessor  against  the 
assignee  of  the  lessee  for  the  non-payment  of  a  year's  rent*. 
Defendant,  as  to  the  rent*  for  half  tbe  year,  pleaded  an 
eviction  during  that  time  of  a  moiety  of  the  premises  by 
title  paramount.  On  demurrer,  the  question  was,  whether 
the  rent  was  apportionable :  It  was  uoldeu,  that  tbe  con* 
dition  of  the  assignee  was  different  from  that  of  the  leasee 
who  was  chargeable  on  privity  of  contract;  for  the  assignee 
was  chargeable  on  the  privity  of  the  estate,  and  in  respect  of 
the  land ;  hence  the  rent  in  question  was  apportionable;  on 
the  same  principle  as  the  rent  of  the  lessee  or  assignee 
would  have  been,  in  an  action  of  debt  or  replevin. 

As  the  assignee  of  a  term  is  chargeable  only  in  respect  of 
the  thing  demisedb,  and  on  the  privity  of  estate  subsisting 
between  him  and  the  lessor,  he  is  not  answerable  for 
breaches  of  covenant  committed  before  he  became  assignee, 
Neither  is  he  answerable  for  such  breaches  of  covenant  as 
are  committed  after  he  has  assigned  over  the  thing  demised6; 
for  if  an  action  be  brought  against  him,  charging  him  with 
such  breaches,  he  may  plead,  that  betbre  the  breach  was 
incurred,  he  assigned  all  bis  estate  and  interest  in  the  thing 
demised  to  J,  &  (42), and  this  will  be  a  good  discharge;  and 

%  Roacb  ▼.  Wadbam,  6  BeaUs  B.  98%  a-  Tbkovgft*  to  Imre  bee*  pleaded  tt 

y  Coogbam  v.  King,  1  Rol.  Abr.  523.  a  moiety  of  tbe  rest  ft*  bib*  a  year, 

Sir  William  Jones,  245.  S.  C.  Cro.  b  Grescotv.  6reen,SeJk.  199.  Church- 

Car.  321.  S.  C.  recognised  by  tbe  wardens  of  St   Saviour's  v.  Smite, 

court  in  Stevenson  v.  Lombard,  a  3  Bur*.  1371.  1  Bl.  R.351.S.C 

East's  R.  580.  c  Chancellor  r.  Poole,  Dong.  764. 
.1  Stevenson  v.  Lombard,  B.  R.  T.  42 
Geo.  3. 2  East* s  R.  575. 
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(42)  An  assignment  to  a  beggar  or  a  person  leafing  the  kingdom* 
provided  the  assignment  be  executed  before  his  departure,  is  good, 
ftor  will  such  assignment  be  considered  a^  fraud  uleot,  although  the 
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it  is  observable  that  in  such  plea,  it  is  not  necessary  to  allege 
that  the  lessor  had  notice  of  such  assignment4. 

From  the  form  of  the  foregoing  plea,  it  may  be  collected, 
that  an  assignee,  in  order  to  exonerate  himself  from  his 
liability  under  the  covenants  in  a  lease,  must  convey  all  (43) 
his  estate  and  interest  in  the  thing  demised.    If  the  con* 

4  Pitcher  v.  Toovey,  Satk.  91.4  Mod.  7 1 .  e  Vent.  998.  CartbT  177.  S,  C.  sy  nan* 
of  Toovey  v.  Pitcher,  a  Lev.  so*.  1  Show.  340.  S.  C 


?&s*ignee  never  takes  possession.  Taylor  v.  Shum,  1  Bos«&  Pol.  £lf 
See  also  Lekeux  v.  Nash,  Sir.  1221.  An  assignment  to  a  feme 
'  covert,  where  husband  has  nqt  refused  his  assent»  is  sufficient;  for 
a'feme  covert  is  of  capacity  to  purchase  of  others  without  the  con* 
sent  of  her  husband;  and  though  he  may  disagree  and  divest  the 
estate,  yet  if  he  neither  agree  or  disagree,  the  purchase  is  good* 
Barn  fat  her  v.  Jordan,  Doug.  451. 

.  (43)  Iu  Eaton  v.  Jacques,  B.  R.  M*  21  G.  3,  Doug,  454.  it 
was  holden,  that  an  assignment  by  way  of  mortgage,  was  not  au 
assignment  of  all  the  estate  a.^d  interest  of  the  assignor,  so  as  to 
make  the  mortgagee,  who  tad  never  taken  possession,  chargeable  it* 
debt  for  rent  arrear ;  although  the  mortgage  had  been  forfeited 
before  such  rent  became  due;  Bailer  J.  observing,  "  that  he  had 
looked  into  the  precedents,  and  they  always  alleged'4  by  virtue, 
yr  hereof  the  Assignee  entered  and  was  possessed."  Having  stated 
this  decision,  it  wilk.be  proper*  to  re  murk,  that  Kenyon  C.  J.  twice, 
expressed  his.  disapprobation  of  it;  1st  rn  Westerdell  v.  Dale, 
,  7  T.  R.  312.  "  As  to  the  cases  respecting  the  mortgagee,  whe- 
ther in  or  out  of  possession,  he  is.  the  legal  owner,,  and  must  be  sa 
considered  in  a  c6urt  of  law ;  notwithstanding,  he  is  subject  to 
equitable  interests.  It  is  said  in  one  of  the  cases*,  that  a  niort* 
gajr.ee  is  only  liable  when  in  possession,  and  that  what  proves  tbis 
poiut  is,  that  in  charging  the  mortgagee,  it  is  necessary  to  sta.te  io> 
pleading,  that  he  entered  and  was  possessed  :  but,  with  great  de-» 
ference  to  the  learned  judge  who  gave  that  reason,  1  doubt  it; 
I  consider  those  as  mere  formal  words*"  £dly,  in  Sto,ne  v.  Evaos* 
Middlesex  Sittings,  T.  39  G.  3.  cited  in  7  East,  341.  and  reported 
in  WoodfoU's  Landlord  and  Tenant,  2d  ed.  p.  1 13.  and  Abbott* 
p.  20.  Gibbs  having  cited  Eaton  v.  Jaques,  Lord  Kenyon  said,  bo 
coutd  not  subscribe  to  the  doctrine  laid  down  in  that  case ;  that  the 
defendant,  who  was  assignee  of  a  term  by  way  of  mortgage,  was 
liable  to  the-  covenants  in  the  lease,  not  on  the  ground  of  pos- 
session, but  as  assignee;  his  liability  was  not  limited  by  his 
possession;  so  long  as  he  had  the  legaj  estate*  so  long  he  continued 
liable.     If  he  had  wished  to  avoid  that  liability,  he*  should  have 

taken  an  under-lease. 

•  .  •  •  •        • 

*  Eaton  v.  Jaquea  had  been  cited  in  argurocn^. 
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veyance  falls  short  of  this,  it  will  not  amount  to  an  assign* 
went,  so  as  to  discharge  the  assignee  from  his  liability. 

In  a  plea  of  this  kind,  it  is  usual  to  aver  the  entry  and 
possession  of  the  person  to  whom  the  defendant  assigned  the 
premised;  but  such  averment  is  not  traversable"  (44), 

That  the  whole  interest  in  the  original  lease  mu6t  be  con* 
veyed,  in  order  to  make  a  person  chargeable  as  assignee, 
will  appear  from  the  following  cases : 

Lessee  for  lives,  of  a  messuage',  under  a  covenant  to  keep 
the  same  in  repair  during  the  term,  and  at  the  end  of  the 
term  to  deliver  it  up  so  repaired,  by  indenture,  "  granted 
and  assigned  all  his  estate,  and  interest  therein,  to  A.  and 
his  executors,  habendum,  to  A.  and  his  executors,  for 
pinety-nine  years,  if  cestui  que  vie  should  so  long  tivef  in 
as  large,  ample,  and  beneficial  way,  as  the  grantor,  bis 
heirs,  &c.  held  the  same,  paying  a  certain  reut  to  the  ren 

c  Walker  v.  Reeve*,  Doug.  46 1  ■.  f  E  of  Derby  v.  Taylor,  i  East1!  R. 

503. 


(44)  See  Lord  Kenyon's  opinion  as  to  this  averment  in  the  pre- 
ceding note.  It  is  to  be  observed,  that  assignees  of  a  bankrupt 
lessee  are  not  liable  for  rent  arrear,  where  they  have  not  taken  pos- 
session of  the  thing  demised.  Per  Kenyon  O.  J.  in  Bourdillon  r. 
Dalton  and  others,  assignees  of  Bell,  a  bankrupt,  Peake's  N.  P.  C. 
938.  1  Esp.  N.  P.  C.  233.  Neither  are  they  0911  nd  to  take  pos- 
session of  a  danmosa  hcereditas^  that  is,  property  of  the  bankrupt, 
which  so  far  from  being  valuable,  would  be  a  charge,  to  the  credi- 
tors. The  assignees  may  take  to  the  bankrupt's  property  or  not, 
according  as  it  is  or  is  not  bene6cial  to  the  creditors ;  and  conse- 
quently tney  may  do  such  previous  acts  as  are  necessary  to  ascer- 
tain whether  the  property  be  beneficial  or  not,  before  they  take  to  it 
Hence,  where  defendants,  assignees  of  a  bank  nipt  lessee,  adver- 
tised the  lease  for  sale  by  auction,  in  which  advertisement  they  did 
not  state  that  the  premises  belonged  to  them,  nor  for  or  by  whom 
they  were  to  be  sold,  bat  only  generally  that  there  was  a  saleable 
term,  and  no  bidder  offering,  they  declined  interfering  any  further 
with  the  property ;  and  it  did  not  appear  that  they  had  ever  taken 
possession  either  actually  or  by  receiving  or  paying  any  rent;*it  vas 
holden,  that  there  was  not  sufficient  evidence  to  fix  upon  the  defen- 
dants the  characters  of  assignees  of  the  bankrupt's  term,  so  as  to 
render  them  responsible  for  toe  performance  of  the  covenants  in  his 
lease.  Turner  v.  Richardson,  7  East,  335.  Some  assent  of  the  as- 
signees of  a  bankrupt  to  the  assignment  to  them,  of  the  premises 
>is  necessary,  in  order  to  charge  them  witji  the  bankrupt's  coven 
Bants.    AdmvS,  C 


Covenant.  449 

verBiotier.**  On  the  expiration  of  the  lives,  the  reversioner 
_  brought  covenant  against  the  executors  of  A.,  for  not  yield* 
ing  up  the  messuage  in  repair.  It  was  alleged  in  the  decla- 
ration that  all  the  estate  and  interest  of  the  lessee  for  life 
▼ested  in  A*  by  assignment.  This  was  denied  by  defeh* 
dants'  plea.  A  case  having  been  reserved  and  argued,  the 
court  directed  the  postea  to  be  delivered  to  the  defendants  i 
Lord  Kenyon  Cl  J.  observing,  that  there  were  not  any  words 
in  the  indenture,  by  which  the  freehold,  of  which  the  origi- 
nal lessee  was  seised, 'was  conveyed  to  the  testator  of  the 
defendants ;  that  the  conveyance  of  all  the  grantor's  estate, 
and  interest  to  a  man  and  his  executors,  for  years,  could 
not  convey  a  freehold  ;  that  such  words  meant  only  their 
interest,  &c.  in  the  legal  estate  thereby  granted;  &nd  that 
the  court  could  not  give  those  words  a  larger  operation  than 
the  parties  themselves  had  declared  they  should  have. 

The  devisee  of  an  equitable  estate  is  not  liable  as  assignee  t 

In  covenant  against  the  defendants*,  "  as  assignees  of  alt 
the  estate  and  interest  of  one  George  Denton,  in  certain 

J 'rounds  called  Dentonholme,"  which  6.  Denton,  thereto^ 
ore,  by  an  indenture,  dated  in  the  year  1654,  had  granted 
to  the  mayor,  &c.  of  Carlisle,  so  much  of  the  river  or  ^yat4f 
of  Caldew,  running  along  his  said  grounds,  as  should*  be 
sufficient  for  the  grinding  of  corn  and  grain  at  all  times  at 
their  mills,  with  certain  other  liberties  and  powers  for  the 
use  and  advantage  of  those  mills ;  and  had  covenanted,  that 
he;  his  heirs,  and  assigns,  &c.  should  not  at  any  time  there- 
after divert  or  obstruct  any  part  of  the  water  granted. 
The  breach  assigned  was,  that  the  defendants  had,  after 
these  grounds  had  vested  in  them  by  assignment,  wrong- 
fully continued  a  weir  or  dam,  before  then  wrongfully 
erected,  in  and  across  the  river  Caldew,  Which  diverted  the 
ivater  to  the  prejudice  of  the  plaintiffs'  mills.  Plea:  That 
49  all  the  estate  and  interest  of  G.  Denton,  In  the  said 
grounds,  called,  &c.  did  not  come  to  and  vfest  in  the  de- 
fendants by  assignment  thereof;"  upon  which  issue  was 
joined.  It  appeared  that  one  Jonathan  Wilson  was,  at 
and  long  before  the  time  of  the  breach  of  covenant  com- 
plained of,  mortgagee  in  fee  of  the  lands  called  Denton- 
holme, the  defendants  being  only  seised  of  the  equity  of 
redemption  thereof,  as  devisees  of  one  Lucy  Dixon,  the 
heir  of  G.  Denton.  Rent  also  appeared  to  have  been  paid 
to  Lucy  Dixon,  the  owner  of  the  equity  of  redemption,  in 
.her  life-time,  and  to  the  defendant,  Tyson,  as  her  devisee 
after  her  decease.  The  court  were  of  opinion,  that,  COn- 
ft-  The  Mayor,  kc.  of  Carlisle  r.  Blmmtre  and  Tyson,  s  East,  487. 

Q  Q 
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sidering  that  the  whole  legal  estate  in  the  premises  w« 
before,  and  at  the  time  of  the  breach  of  covenant  in  ques- 
tion, vested  in  J.  Wilson,  the  mortgagee,  and  that  the  de- 
fendants, the  devisees*  were  not  assignees  of  any  part  of  that 
legal  estate  therein,  which  formerly  belonged  to  G,  Dentw, 
the  covenantor,  but  entitled  to  the  mere  equity  of  rede»p- 
tion  thereof,  it  was  impossible  to  say  that  the  defendant! 
were  assignees  of  the  estate  of  G.  Denton,  within  tbe 
sense  and"  meaning  of  the  terms  in  which  the  issue  was 
framed ;  and  which  terms  respected  that  .description  and 
quality  of  estate  alone,  namely,  legal  estate,  in  virtue 
whereof  parties  are  at  all  liable  to  actions  of  coveaaot,  * 
assignees. 

So  where  in  covenant  for  rent  arrear*,  brought  against  tbe 
defendant  as  assignee  of  J.  S.,  it  appeared  in  evidence,  that 
by  the  deed,  under  which  the  defendant  held,  the  premises 
were  conveyed  to  him  by  J.  S.  for  a  day  or  some  days  lest 
than  the  original  term.;  tbe  court  were  of  opinion,  that  the 
action  could  not  be  maintained,  the  defendant  being  an  ua- 
der-lessee,  and  not  an  assignee  of  the  whole  term. 

But  where  a  lessee  for  years  granted  the  whole  of  At  km 
%>  J.  S.1,  it  was  hoiden,  that  J.  S.  might  maintain  an  actios 
as  assignee  of  the  term  against  the  lessor  for  a  breach  of 
covenant;  although  in  the  deed  of  assignment,  the  rentwu 
reserved  to  the  lessee,  with  a  power  of  re-entry  in  case  of 
non-payment,  and  although  new  covenants  were  introduced 
into  that  deed. 

With  respect  to  declaring  against  an  assignee,  it  is  to  be 
observed,  that  it  is  not  incumbent  on  the  lessor  tp  set  forth 
mesne  assignments.  It  is  sufficient  to  state,  generally,  that 
all  the  estate,  &c.k  of  the  lessee  vested  in  the  defendant  by 
assignment ;  for  it  cannot  be  presumed,  that  tbe  lessor  is 
acquainted  with  the  particulars  of  the  assignee's  title* 


VI.  Of  the  Declaration,  and  herein  of  dependent 
Covenants,  Conditions  precedent,  and  inde- 
pendent Covenants. 

Venue. — As  this  action  is  more  frequently  brought  to 
breaches  of  covenants  contained  it*  leases,  thathon-anytrtber 
kind  of  covenants,  the  following  table  may  be  useful,  in 

'    h  Hoifbfd  t.  Hatch.  Doug.  188.  k  Pitt  v  Russell,  8  l*r.  1£- 

i  PalHcrv.  Edwarat,  Doug.  1*7.  ■. 
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which  the  reader  will  see,  at  one  view,  in  what  cases  such 
action  is  transitory,  and  in  what  local.  The  principle 
on  which  the  table  is  framed  is  this :  where  the  action  is 
founded  on  privity  of  contract,  it  is  transitory,  and  the  ve- 
nue may  be  laid  in  any  county  (45);  but  where  the  action 
is  founded  upon  privity  of  estate  only,  it  is  local,  and  the 
venue  must  be  laid  in  the  county  where  the  estate  lies.  In 
the  3d  and  4th  cases  in  the  table,  the  privity  of  contract  is 
transferred  by  the  operation  of  the  stat  39  EL  8.  c.  34. 

TRANSITORY. 

1.  Lessor  v.  Lessee. 
9.  Lessee  v.  Lessor. 

3.  Assignee  of  Reversion  v.  Lessee,  stat,  32  H.  8.  c.  34. 

Thursby  v.  Plant,  1  Saund.  £37. 

4.  Lessee  v.  Assignee  of  Reversion,  stat  39  H*  8.  c  34, 

LOCAL. 

5.  Lessor  v.  Assignee  of  Lessee,  Stevenson  v.  Lambard, 

9  East,  575. 

0.  Assignee  of  Lessee  v.  Lessor. 

7.  Assignee  of  Reversion  v.  Aftflign**  nf T -»«*»» ;  Barker  v. 

Darner,  Carth.  189.  balk.  80. 

8.  Assignee  of  Lessee  v.  Assignee  of  Reversion. 

The  circumstance  of  rent  being  made  payable  in  a  dif- 
ferent county  from  that  in  which  the  lands  lie,  will  not  affect 
the  locality  of  an  action  of  covenant  for  non-payment  of 
such  rent1. 

It  is  to  be  observed,  however,  that  where  the  action  is 
local",  although  it  be  brought  and  tried  in, a  wrong  county, 
yet  the  defect  will  be  aided  after  verdict,  by  stat.  16  &  17 
Car.  9.  c.  8. 

It  must  appear  on  the  face  of  the  declaration0,  that  de- 
fendant covenanted  by  deed ;  for  where  plaintiff  declared, 
that  defendant  per  quoddam  scriptum  suum  factum  apud 
Westminster  concessit,  4rc.  it  was  holden  bad ;  because  scrip* 

1  Barker  v.  Darner,  Salk.  80.  ,  n  Moore  v.  Jones,  Str.  814.   See  alt* 

in  Mayer  of  London  v.  Cole,  7  T.  R.        Southwell  ▼.  Browa,  Cro.  EKs.  571. 
683. 


(45)  If  the  deed  bean  date  in  a  foreign  country,  it  most  be  «• 
stated  in  the  declaration,  and  the  venae  must  be  added  under  a 
scilicet,  for  a  place  of  trial. 

Q  q  9 
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turn  did  not  import  a  deed,  ^nd  factum  being  joined  to  tf^wf 
Westminster,  rendered  it  impossible  to  be  taken  as  a  sub- 
stantive (46). 

As  this  action  is  brought  on  a  deed*,  with  the  execution 
of  which  defendant  is  charged,  plaintiff  must  make  a  profert 
of  the  deed  in  the  declaration,  and  bring  the  deed  into  court, 
in  order  that  the  court  may  see  whether  it  be  executed  ac- 
cording to  law.  Profert  being  made,  defendant  is  entitled 
to  crate  oyer,  and  tbe  court  cannot  tben  dispense  with  oyer, 
although  plaintiff  make  an  affidavit,  that  he  has  searched 
for  the  deed,  and  cannot  find  it  any  where  (47). 

Every  deed  is  supposed  to  be  executed. tbe  same  day  that 
it  bears  date'.  But  though  the  deed  appear  on  the  bee  of 
it  to  have  been  made,  that  is,  written  on  one  day,  yet  if  in 
truth  it  were  delivered  on  a  subsequent  day,  that  may  be 
shewn  by  averment. 

A  declaration  in  covenant  stated  that  the  deed  was  in- 
dented, made,  and  concluded*,  on  a  day  subsequent  to  the 
day  on  which  the  deed  itself  was  stated  on  the  face  of  it  to 
have  been  indented,  made,  and  concluded;  it  was  holden, 
that  such  allegation  was  no  more  inconsistent  with  the  deed, 
than  if  it  had  been  alleged  that  it  was  sealed  and  delivered 

o  Thoresby  v.  Sparrow,  B»  R.  E.  16    p  Stouc  ▼.  Bale,  3  Lev.  348.    See  aht 
Gto.  s.  1  Wilt.  16.  9  Str.  1 166.  S.  C.        GoddanTs  caae,  2  Rep.  4.  b. 

q  Hall  v.  Casenove,  4  East*  R.  477. 


(46)  Reynolds  J.  said,  that  it  had  been  holden  well  enough  to 
call  it  factum,  hidentura,  scriptum  huUntatum,  because  they  im- 
plied the  circumstances  of  sealing  and  delivering. 

'  (47)  In  Read  v.  Brook  mem,  3  T.  R.  151.  in  a  plea  in  bar  to 
an  avowry,  plaintiff,  instead  of  making  a  profert,  pleaded  that 
the  deed  was  lost  by  time  and  accident.  On  special  demurrer  this 
.averment  was  holden  good,  per  Keoyon  C.  J.,  Ashhurst  J.,  and 
BuIIer  J.— -Grose  J.  dissentiente  ;  but,  in  pleading  a  lout  deed,  it  it 
necessary  to  set  forth  the  supposed  names  of  the  parties  to  the  deed 
aud  the  date.  Hendy  v.  Stephenson,  10  East,  55.  If  the  deed 
has  been  destroyed  by  fire,  it  may  be  ap  alleged  as  an  excuse  for 
the  non-production  of  it,  as  in  Rout  ledge  v.  Burrel,  1  H.  Bl.  254. 
where  the  plaintiff  declared  that  by  a  certain  deed  poll  made,  &c 
(which  said  deed  poll  was  casually  burnt  and  destroyed  by  the  fire 
therein  after  mentioned).  But  if  profert  be  made  in  the  declare* 
tion,  the  deed  must  be  produced  ;  for  the  plaintiff,  so  declaring, 
will  not  be  permitted  to  give  evidence  of  the  destruction  of  tbe 
deed,  or  of  its  being  in  the  hands  of  the  defendant.  Smith  1. 
Woodward,  4  East's  R.  585. 


COVENANT.  453 

«  » 

on  a  day  subsequent;  that  it  was  quite  immaterial  when  it 
was  indented  and  equally  so  when  it  was  made,  by  which 
might  be  understood  when  it  was  written;  the  only  material 
word  was  concluded,  and  a  deed  could  only  be  said  to  be, 
concluded  when  it  was  delivered.  The  time  of  delivering  was 
the  important  time  when  it  took  effect  as  a  deed;  and  from 
the  preceding  case,  of  Stone  v.  Bale,  it  appeared  that  the 
delivery  might  be  after  the  date. 

In  framing  the  declaration,  it  is  not  necessary  to  set  forth 
the  provisions  of  the  deed  in  letters  and  words.  It  will  be 
sufficient  to  state  the  substance  and  legal  effect*  Neither  is  it 
necessary  to  set  forth  all  the*  provisions  of  the  deed;  stating 
such  parts  as  are  necessary  to  entitle  the  plaintiff  to  recover 
will  be  sufficient  (48). 

Hence  in  covenant  on  a  mortgage  deed',  the  court  were  of 
opinion,  that  it  was  sufficient  for  the  plaintiff  to  set  forth 
in  his  declaration,  that  defendant,  by  a  certain  indenture, 
had  demised  certain  premises  therein  mentioned  (not  apeciV 
tying  the  premises)  subject,  among  other  things,  to  such  a 
proviso;  then  setting  out  the  substance  of  the  covenant' 
for  the  payment  of  the  money,  and  breach  for  the  non-pay* 
menu 

If  the  deed  on  which  plaintiff  declares  contain  a  proviso*, 
operating  by  way  of  defeasance  of  the  covenants,  trie  plain- 
tiff is  not  obliged  to  state  such  proviso  in  his  declaration; 
if  the  defendant  means  tp  rely  on  it,  it  is  incumbent  on  him 
to  shew  it. 

It  is  sufficient  to  say, "  whereas  by  a  certain  indenture, 

f  J>uu<Jas  w.  Lord  Weymouth,  Cowp.    ■  Elliott  r.  Qlake,  1  Ley.  83.  T.Raynu 
665.  65.  S.C. 


(48)  This  rule  ought  to  be  strictly  adhered  to,  as  well  to  prevent 
the  exteusion  of  the  record  to  an  unreasonable  length,  as  to  avoid 
the  danger  resulting  to  the  party  setting  forth  the  deed,  from  vari* 
ancee  and  formal  objections.  In  Duadas  v.  Lord  Weymouth,  Cowp. 
€65.  the  count  said,  they  would  animadvert  upon  any  future  instance 
of  putting  parties  to  the  enormous  expepse  of  setting  out  deeds  at 
length,  or  superfluous  parts  pf  them.  And  in  price  v.  Fletcher, 
Cowp.  727.  where  the  plaiutift'  in  an  action  for  breach  of  covenant 
for  quiet  enjoyment  under  a  lease,  had  set  out  the  whole  lease  ver- 
batim, it  was  referred  to  the  muster  to  strike  out  the  superfluous 
mater  in  the  declaration,  with  casts.  See  \  Will  ma's.  Saunders,  233. 
p.  (2).  where  the  learned  serjeant  has  given  a  concise  form  of  de* 
plaratipu  \a  covenant  for  non-payment  of  rent. 
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he  it  it  witnessed,  &c  "  without  a  direct  affirmation1,  Alt 
by  such  an  indenture  defendant  covenanted  (49)* 

In  covenant  by  husband  of  reversioner  in  fee",  be  must 
declare  on  a  seisin  in  fee  in  himself  and  his  wife,  in  right  of 
his  wife.  If  he  state  that  he  is  seised  of  tbe  reversion  in 
his  demesne  as  of  freehold,  it  wilt  be  bad  on  special  de- 
murrer. 

Of  the  Breach.— The  breach  assigned  ought  to  be  co-ex- 
tensive with  the  import  and  effect  of  the  covenant:  but, 
where  the  covenant  is  general*,  tbe  breach  may  be  assigned 
as  generally  as  the  covenant ;  and  it  is  sufficient,  if  it  nega- 
tive the  words  of  the  covenant :  as  where,  on  a  covenant  in 
an  indenture  of  lease,' that  defendant  had  full  power  and  law- 
ful authority  to  demise,  the  breach  assigned  was,  that  de- 
fendant, at  the  time  of  making  the  said  indenture,  had  not 
full  power  and  lawful  authority  to  demise  the  premises  ac- 
cording to  the  form  and  effect  of  the  indenture:  after  ver- 
dict for  plaintiff,  and  judgment  in  B.  R.  on  error  in  the  Ex- 
chequer Chamber,  it  was  objected,  that  it  was  not  stated  in 
the  declaration,  who  had  title  to  the  premises  at  the  time 
of  making  the  indenture;  but  it  was  resolved,  that  then* 
#  signment  of  the  breach  was  good;  because  it  had  pursued 
the  words  of  the  covenant  nesetioe;  and  that  it  lay  more 
properly  in  the  notice  of  the  lessor  what  estate  he  himself 
had  in  the  land,  than  in  the  lessee,  who  was  a  stranger  to  it; 
and  therefore  defendant  ought  to  have  shown  what  estate  he 
bad  in  the  land  at  the  time  of  the  demise,  whereby  it  might 
have  appeared  to  the  court,  that  he  had  full  power  and  au- 
thority to  demise. 

So  where  in  covenant?,  the  declaration  stated,  that  plain- 
tiff by  indenture  let  to  defendant's  testator  a  house  for  years, 
and  the  lessee  covenanted  to  repair  it  well  from  time  to 
time,  during  the  term,  and  at  tbe  end  of  the  term  to  leave 
the  same  well  repaired;  and  the  breach  assigned  was,  that 
the  lessee  did  not  leave  it  well  repaired  at  the  end  of  the 

Jac.  369.  Brintakr.  Start*,  U 
JUyn.  106.  Procter  r.  Banfct,  I 
Lev.  170.  S  Mod.  6>  &  C.  BoJcwei 
v.  Cook,  1  Baym.  107.  Rawliaif. 
Vincent,  Carth.  134. 
y  Hancock  v.  Field  and  otkm,  «*■ 
rofeora  of  Crouch,  Cro*  Jac  17*1  W- 


t  Buttiraat  w.  Hotmaa,  aojadged  oa 
error  from  C.  B.  in  B.  R.  T.  17  Jac 
Cro.  Jac.  537. 

v  Polyblaok  r.  Hawkins,  Dougl.  388. 

X  Salmon  ▼.  Bradshaw,  9  Rep.  60.  b. 
Cro.  Jac.  304,  S.  C.  See  alao  to  the 
le  effect,  Bf  ascot  v.  Ballet,  Cro. 


.  (49)  The  court  said,  that  there  was  a  difference  between  dedaia- 
tiona  and  bars  in  this  respect;  for  in  the  declaration,  "it  is  witness- 
ed," was  sufficient  to  induce  the  action  and  assign  tbe  breach. 
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term :  an  exception  was  taken,  because  the  declaration  did 
not  shew  in  what  point  the  house  was  not  well  repaired; 
but  it  was  overruled;  for,  the  breach  being  according  to 
the  covenant,  it  was  sufficient;  but  if  the  defendant  nad 
pleaded,  that  at  the  end  of  the  term  he  delivered  it  up  well 
repaired,  then,  if  the  plaintiff  .will  assign  any  breach,  be  m 
ought  particularly  to  show  in  what  point  it  was  not  well 
repaired,  so  as  the  defendant  might  give  a  particular  an- 
swer thereto.  ' 

In  covenant  by  a  master  against  his  servant*,  on  a  cove- 
nant not  to  buy  or  sell  without  the  master's  leave,  within 
two  years ;  the  breach  assigned  was,  that  defendant  had  di- 
bersis  diebus  $  vicibus,  between  such  a  day  and  such  a  day, 
sold  to  H.»  and  to  several  other  persons  unknown,  goods  to 
the  value  of  100/.  Issue  upon  this,  and,  after  verdict, for 
plaintiff,  it  was  moved  in  arrest  of  judgment,  that  the  breach 
-was  uncertain  as  to  the  times  and  persons;  Holt  C.  J.  said, 
that  in  covenant  (50)  it  was  sufficient  if  a  general  breach  was 
assigned;  and  that  the  breach  in  question  was  certain 
enough ;  for  it  was  so  described,  that  if  another  action  were 
brought,  the  defendant  might  plead  a  former  recovery  for 
the  same  cause,  and  aver  this  to  be  the  same  selling.  Gould 
J.  agreed,  that  the  action  being  only  for  damages^  it  was 
well  enough.    Judgment  for  plain tifli, 

Plaintiff  declared  that  defendant  covenanted  to  allow 
plaintiff  2$.  for  every  quire  of  paper  he  should  copy*,  and 
assigned  for  breach,  that  he  copied  four  quires  and  three 
sheets,  for  which  8*.  and  3d.  was  due,  which  defendant  had 
not  paid.  On  writ  of  error  after  verdict,  and  judgment  for 
plaintiff  in  C.  B.,  it  was  moved,  that  there  could  npt  be  any 
apportionment  in  this  case,  for  the  covenant  was  to  allow 
plaintiff  $£.  for  copying  a  quire,  but  not  pro  rata,  for  which 
cause  the  judgment  was  reversed.  But  it  seems  that  on  de- 
murrer this  objection  would  not  avail  the  defendant,  be- 
cause in  that  case  the  plaintiff  might  remit  his  claim  for  the 
odd  sheets,  and  enter  up  judgment  for  the  residue,  in  con- 
formity to  the  rule  laid  down  in  Incledon  v.  Crips,  Salk. 
068.  recognised  in  Buckley  v.  Kenyon,  10  East,  143.  and  in- 
fra, that  where  the  sum  demanded  does  not  depend  on  the 
deed  itself,  but  upon  matter  extrinsic,  there  may  be  a  remit- 

« 

z  Farrow  v.  Chevalier,  Salic.  139.  cited      a  Needier  v.  Guest,  Aleyn,  9. 
S  Eaat,  84.  *  T.  R.  459. 
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(50)  Secus  in  debt  on  bond  to  perform  covenants,  and  debt  for 
a  penalty  on  a  statute;  there  a  precise  breach  must  be  shewn.  Lord 
Kayrn.  107. 
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titur;  because  the  variance  is  not  inconsistent  with  the 
deed. 

In  covenant  the  breach  assigned  was  for  non-payment  of 
rent  on  different  days*,  which  amounted  to  a  certain  sum, 
and  the  plaintiff  had  made  a  mistake  in  calculating  the  sum, 
it  was  holden  good ;  because  in  this  action  the  whole  shall 
be  recovered  in  damages,  and  the  plaintiff  shall  not  have 
damages  according  to  his  summing,  but  according  to  the 
matter. 

The  plaintiff  declared  on  an  indenture  of  demise  foryears 
of  certain  coal-mines0,  reserving  a  fourth  part  of  the  coal 
raised,  or  its'  value  in  money,  at  the  election  of  the  lessor; 
but  if  the  fourth  part  fell  short  pf  the  annual  value  of  400/. 
then  reserving  such  additional  rent  as  would  make  up  that 
annual  snip,  to  be  rendered  on  the  first  day  of  every  month 
in  each  year  of  the  term,  by  equal  portions ;  and  that  the 
plaintiff  elected  to  be  paid  in  money:  the  breach  assigned 
was,  that  900/.  of  the  re\it  reserved  to?  two  years  and  three 
months  was  in  arrear.  On  general  demurrer,  it  was  objected, 
that  the  rent  being  reserved  yearly,  the  breach  was  not  well 
assigned,  inasipuch  as  it  included  a  fraction  of  a  year;  but 
the  cpurt  overruled  the  demurrer,  observing,  that  it  could 
not  be  sustained  on  the  construction  of  the  covenant;  for, 
though  it  spoke  of  an  annual  sum  of  400/.  to  be  made  up  in 
case  the  proportion  of  coal  reserved  should  fall  short  of  that 
sum,  yet  the  rent  was  to  be  rendered  monthly.  But,  even 
admitting  it  to  be  a  yearly  rent,  the  excess  for  the  three 
months  might  be  remitted,  and  judgment  given  for  the  re- 
sidue; and  Bay  ley  J.  cited  Incledon  v.  Crips,  §alk.  658. 
and  2  Lord  Raym.  814.  as  an  authority  in  point  as  to  the 
remittitur 

Where  lessee  covenanted  for  himself  and  his  assigns  to 
plant  a  certain  number  of  trees  every  year*,  and  the  breach 
was,  that  defendant  had  neglected  to  do  it;  it  was  holden 
sufficient,  without  negativing  that  his  assigns  had(  done  it, 
for  the  court  will  not  intend  an  assignment, 

As  to  the  necessary  averments  in  actions  for  breach  of  co- 
venant, for  quiet  epjoyipent,  see  ai\te,  S$ct  lll.fi. 

I  shall  now  proceed  to  explain  the  nature  of  dependent 
covenants  and  conditions  precedent,  concurrent  acts  or  co-. 
venants,  and  mutual  or  independent  covenants,  subjoining 
to  each  division  such  cases  as  appear  to  afford  the  best  iU 

\  Farm  ▼.  Snelliog,  l  Roll  Rep.  S3$.  4  ty*  V  EUit,,  St*  ?**'. 

c  Buckley  v.  Keayon,  10  East,  139. 
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lustration  of  the  subject  under  consideration.    And  first,  of 
dependent  covenants  and  conditions  precedent.    - 

Conditions  precedent. — If  A.  covenants  to  do,  or  to  ab- 
stain from  doing,  a  certain  act,  in  consideration  (51)  of  the 
prior  performance  of  some  act  or  covenant  on  the  part  of 
B.,  A.  s  covenant  is  termed  a  dependent  covenant,  because 
B.'s  right  of  suing  A.  for  a  breach  of  this  covenant  depends 
upon  the  prior  performance,  or  that  which  the  law  consi- 
ders as  equivalent  to  performance  of  the  act  or  covenant  to 
be  performed  by  B.,  and  the  prior  act  or  covenant,  on  the 
part  of  B.,  being  in  the  nature  of  a  condition  precedent,  is 
technically  termed  a  coudition  precedent,  the  performance 
whereof  Tnust  be  shewn  by  B.,  in  order  to  entitle  him  to  re- 
cover damages  against  A.  (52). 

The  following  cases  will  illustrate  the  nature  of  a  depen- 
dent covenant  and  condition  precedent,  and  the  reader  may 
collect  from  them  the  rules  by  which  the  courts  have  guided 
thejr  decisions  on  this  subject. 

The  plaintiff  declared6,  that  defendant  by  deed  poll  (53) 
agreed  With  the  plaintiff,  that  he,  defendant*  would  accept  of 
the  plaintiff  a  quantity  of  South  Sea  stock,  so  soon  as  the 
receipts  should  redelivered  out  by  the  company,  and  would 
pay ybr  the  sarhe  such  a  sum  on  a  certain  day,  next  after* 
the  date  of  the  deed,  and  then  averred  that  defendant  did 
not  pay  the  money  at  the  day;  on  general  demurrer,  be- 
cause the  plaintiff  had  not  averred  an  assignment  of  the 
stock,  or  a  tender,  Pratt  C.  J.  delivering  the  opinion  of  the 
court,  said,  that  the  intent  of  the  parties  appeared  to  be,  that 
pne  should  have  the  money,  ana  the  other  the  stock;  and 

€  Lo?k  v.  Wright,  Str.  569. 


(51)  It  is  not  neces,9ary  that  it  should  be  stated  in  terms  to  be 
'*  in  consideration  of  ?*  if  the  manifest  intention  be  so,  it  is  suffi- 
cient. 

(52)  It  may  be  remarked,  that  if  the  act,  undertaken  to  be  done, 
is  dispensed  with  by  the  other  party,  it  is  sufficient  so  to  state  it  on' 
the  record.     Per  Buller  J.  in  Hotham  v.  East  India  Company,* 
Doug.  27s.    See  an  averment  to  this  effect  in  Jones  v.  Barkley, 
Doug.  684. 

(53)  In  Strangers  statement  of  the  case,  p.  569.  it  is  said  to  have' 
'been  by  writing  indented ;  but  it  is  evident  from  the  reasoning 

of  the  court,  even  in  Strange  (see  p.  571.),  that  it  was  a  deed  poll. 
See  also  S.  C.  8  Mod.  40.  where  it  is  expressly  stated  to  have  been, 
an  action  of  covenant  on  a  deed  poll.  . 
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not  that  either  should  perforin  bia  part  of  the  agreement, 
and  lay  himself  at  the  mercy  of  the  other  for  the  equivalent; 
that  this  was  not  a  covenant  entered  into  by  both  parties, 
upon  which  each  would  have  his  mutual  remedy,  but  it  was 
the  deed  poll  of  the  defendant  only ;  and,  therefore,  though 
upon  delivery  or  tender  of  the  stock,  the  plaintiff  would 
have  his  remedy  for  the  money,  yet  the  defendant,  on  the 
other  side,  upon  payment  of  the  money,  would  not  have 
any  remedy  to  compel  the  delivery  of  the  stock,  and  there- 
fore be  should  not  be  obliged  to  pay  the  money  until  the 
consideration  for  which  it  was  payable  was  performed:  that 
the  word  pro  would  be  either  a  condition  precedent  or  sub- 
sequent, as  would  best  answer  the  intent  of  the  parties; 
and  in  this  case  it  must  be  a  condition  precedent,  because 
otherwise  the  intention  of  the  defendant  to  have  the  stock 
for  his  money,  could  never  take  effect  Judgment  for  de- 
fendant (64). 

In  covenant  against  a  lessee  for  not  repairing1",  the  decla- 
ration stated,  that  by  indenture  the  defendant  covenanted  to 
repair  the  demised  premises,  and  at  the  end  of  the  term  to 
surrender  up  the  same  in  good  repair,  the  lessor  (the  plain- 
tiff) inding  timber  sufficient  for  such  repairs:  the  breach 
assigned  was  for  not  repairing;  the  defendant  pleaded,  that 
the  plaintiff  did  not  find  timber  sufficient:  on  demurrer,  it 
was  adjudged,  that  the  finding  the  timber  was  a  thing  in  its 
nature  necessary  to  be  done  first,  and  therefore  a  condition 
precedent,  the  performance  of  which  ought  to  have  been 
averred  in  the  declaration. 

So  where  in  a  covenant  on  an  indenture  of  lease  for  serai 
years,  for  non-payment  of  rent*,  it  appeared  that  the  lease 
contained  the  usual  covenants,  that  the  lessee  should  pay 
rent,  repair,  &c.,  and  a  proviso,  that  if  the  lessee,  at  the  end 
of  the  first  three  or  five  years,  should  be  desirous  of  quit- 
ting, and  should  give  six  months  notice  thereof,  before  the 
expiration  of  the  first  three  years,  then,  from  and  after  the 
Expiration  of  the  first  three  years,  and  payment  of  all  rents, 
and  performance  of  the  covenants  on  the  part  of  the  lessee, 

f  Thomas  v.  C*«VsJla4er,Will««,  496.  Geo.  S.  tttrmittf  judgment  of  C  B. 
I  Porter  r.  Shepherd,  B.  R.  £.  a6       6T.R,  66*. 


(54)  Pratt  C.  J.  observed  also,  that  the  difference  between  a 
mutual  covenant  and  a  deed  poll  was  taken  and  allowed  io  Poo 
dage  v.  Cole,  1  Saund.  320.  where  the  court  were  of  opinion  that 
the  defendant  had  bis  remedy;  "  otherwise  (says  the  book)  it  would 
have  been,  if  the  deed  had  been  tke  words  of  the  defendant  only" 
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the  indenture  should  be  void ;  it  was  bolden,  that  the  pay* 
ment  of  rent,  and  performance  of  the  other  covenants,  by 
'the  lessee*  were  conditions  precedent  to  the  lessee's  deter- 
mining the  term  at  the  end  of  the  first  three  years,  apd  that 
merely  giving  six  montns  notice,  expiring  with  the  first 
three  years,  was  not  sufficient  for  that  purpose;  Lord  Ken- 
yon  C.  J.  observing,  that  it  had  frequently  been  said,  and 
common  sense  seemed  to  justify  it,  that  conditions  were  to 
be  construed  to  be  either  precedent  or  subsequent,  accord- 
ing to  the  fair  intention  of  the  parties,  to  be  collected  from 
the  instrument ;  and  that  technical  words,  if  there  were  any 
to  encounter  such  intention,  (and  there  were  not  in  this  case) 
should  give  way  to  that  intention:  that  it  was  impossible  to 
read  this  lease,  without  seeing,  that  the  parties  intended, 
that  the  tenant  should  do  every  thing  required  of  him,  be- 
fore he  could  put  an  end  to  the  lease* 

So  where  by  a  policy  of  assurance  against  fire  it  was  sti- 
pulated*, that  the  assured  sustaining  any  loss  by  fire  should 
procure  a  certificate  of  the  minister*  churchwardens,  and  of 
some  reputable  householders  of  the  parish,  importing  that 
they  knew  the  character  of  the  assured,  and  believed  that  he 
bad  sustained  the  loss  by  misfortune,  and  without  fraud: 
it  was  holden,  that  the  procuring  such  a  certificate  was  a 
condition  precedent  to  the  right  of  the  assured  to  recover, 
and  that  k  was  immaterial,  that  the  minister  and  church- 
wardens wrongfully  refused  to  sign  the  certificate;  Law- 
rence J.  observing,  that  the  cases  were  uniform  to  shew,  that 
if  a  person  undertakes  for  the  act  of  a  stranger,  that  act 
must  be  done (55).  See  Routledge  v«  Burrell,  lH.  Bl<  254. 
and.  Oldham  v.  Bewicke,  2  H.  Bl.  677.  n.  (a)  to  the  same 
effect. 

So  where  in  covenant  on  a  charter  party',  to  recover  the 
value  of  a  ship  against  defendant,  to  whom  she  had  been 
let  to  freight,  for  the  purpose  of  carrying  goverrnnentstores 
to  America,  the  declaration  stated  a  covenant,  that "  if  the 
ship  were  taken  during  the  time  she  was  in  his  Majesty's 

k  Woraley  ▼.  Wood,  in  error  from  C.    i  Davit  t.  Mure,  B.  R.  M.  99  Geo.  3. 
B.  B.  R.  T.  8$  Goo.  S.  6  T.  R.  7 1 0.         cited  io  argament  in  Hotham  v.  Eaat 

India  Company,  i  T.  R.  642* 

(55)  If  A.  be  bound  to  B.  to  pay  ten  pounds  to  C,  A.  tenders 
to  C.  and  he  refaseth,  the  bond  is  forfeited.  1  Inst.  208.  b.  I  f  a 
man  be  bound  in  an  obligation,  with  condition  to  enfeoff  B.,  (who 
is  a  mere  stranger)  before  a  day,  the  obligor  doth  offer  to  enfeoff 
B«,  and  he  refusetb,  the  obligation  Is  forfeit,  for  the  obligor  hath 
taken  upon  him  to  enfeoff  him,  and  his  refusal  cannot  satisfy  the  con- 
dition, because  no  feoffment  is  made.     1  Intt.  209.  a. 
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service,  and  it  should  appear  to  a  court-martial  that  the 
master  and  ship's  company  had  made  the  utmost  defence 
they  were  able,  the  value  of  the  ship  should  be  paid  by 
the  defendant;"  and  then  averred  a  capture,  the  master  and 
ship's  company  having  made  the  utmost  defence  tbey  were 
able,  and  that  it  would  have  appeared  to  a  court-martial, 
&c.  if  the  defendants  had  thought  proper  to  have  bad  an 
inquiry  made  in  that  respect  by  a  court-martial.  The  de- 
fendant pleaded,  that  it  bath  not  appeared,  &c  On  de- 
murrer to  the  plea,  the  court  gave  judgment  for  the  defend* 
ant,  observing  that  the  charter  party  annexed  an  express 
condition,  that  it  should  appear  to  a  court-martial,  &c.  and 
therefore  the  plaintiff  was  bound  to  shew  that  it  had  ap* 
peared,  or  that  it  arose  from  the  fault  of  the  defendant  that 
•       it  had  not. 

So  where  in  covenant  on  a  charter  party  of  affreightment11, 
whereby  the  plaintiff  let  his  ship  to  the  defendant  to  freight 
from  Liverpool  to  W.,  and  back  to  Liverpool,  and  agreed 
that  the  master  should  take  on  board  a  cargo  of  salt  to  W., 
and  after  delivering  the  same  there,  should  take  on  board 
there  a  cargo  of  deals ;  in  consideration  of  which  the  defen- 
dant agreed  to  pay  to  the  plaintiff,  "  in  full  for  the  freight 
for  the  said  voyage,  at  the  rate  of  so  much  per  standard  hun- 
dred for  deals  delivered  at  Liverpool,  &c. ;  the  freight  to  be 
paid  one  fourth  in  cash  on  her  arrival,  and  the  remainder  by 
an  acceptance  on  London  at  four  months*  date.9'  The  decla- 
ration then  averred,  that  the  ship,  after  carrying  the  cargo  of 
ealt  to  W.,  took  on  board  there  a  cargo  of  deals,  &c.  and  pro- 
ceeded on  her  voyage  towards  Liverpool,  &c,  aud  whilst 
the  ship  was  so  proceeding,  &c,  and  after  she  bad  performed 
a  great  part  of  her  voyage,  but  before  her  arrival  at  Liver* 
pool,  on  &c,  the  ship  was,  by  the  force  of  the  winds  and 
waves,  wrecked,  and  thereby  became  incapable  of  proceed* 
ing  any  farther  on  the  voyage,  by  reason  whereof  the  deals 
were  obliged  to  be  put  on  shore  for  the  preservation  thereof; 
*'  which  said  deals,  so  unladen,  the  defendant  afterwards  ao x 
oepted,  and  sold  the  same  to  his  own  use,  whereby  be  became 
liable  to  pay  to  the  plaintiff  a  proportionable  part  of  the 
freight  for  the  carriage  of  the  said  deals  from  W.  to  Liverpool, 
&c.;"  with  an  averment  that  a  proportionable  part  amounted 
to  such  a  sum.  And  the  breach  assigned  was  in  the  non-pay- 
ment of  that  sum.  The  defendant  pleaded,  that  no  part  of 
the  cargo  of  deals  was  delivered  at  Liverpool,  according  to 
the  form  and  effect  of  the  said  charter-party.  On  special 
demurrer  to  the  plea,  assigning  for  cause,  that  the  defen- 
dant had  not  confessed  and  avoided  or  denied  the  matter  9I* 

k  Cook  v.  JcmiiAgB,  7  T.  R.  381, 
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leged  in  the  declaration,  but  bad  attempted  to  put  in  issue 
collateral  matters,  it  was  holden  that  the  plea  was  good; 
Lawrence  J*  observing,  that  when  a  ship  is  drive* on  shore, 
it  is  the  duty  of  the  master  either  to  repair  his  snip;  or  to 
procure  a  pother,  and  having  performed  the  voyage,  he  is 
then  entitled  to  his  freight;  but  he  is  not  entitled  to  the 
whole  freight,  unless  he  perform  the  whole  vpyage,  except 
in  cases  where  the  owner  of  the  goods  prevents  him;  nor 
is  he  entitled  pro  rata,  unless  under  a  new  agreement.  Per- 
haps the  subsequent  receipt  of  these  goods  by  the  defen- 
dant mi^bt^have  been  evidence  of  a  new  contract  between 
the  parties  (56) ;  but  here  the  plaintiff  has  resorted  to  the 
original  agreement,  under  which  the  defendant  only  engaged 
to  pay  in  the  event  of  the  ship's  arrival  at  Liverpool. 
That .  event  has  not  happened,  and-  therefore  the  plaintiff 
cannot  recover  in  this  form  of  action. 

From  the  preceding  cases  it  may  be  collected,  that  where- 
ever  there  is  a  condition  precedent  on  the  part  of  the  plain* 
tiff,  performance,  or  that  which  is  equivalent  to  perform* 
ance  (57),  must  be  alleged  and  proved,  otherwise  the  ac- 
tion cannot  be  supported;  and,  consequently,  the  defen- 
dant may  plead  non-performance  of  the  condition  prece- 
dent in  bar  of  the  plaintiff^  action;  or,  if  the  averment  of 


(56)  The  principal  cases  on  the  subject  of  apportionment  of 
freight  are,  Lutwidge  v.  Grey,  D.  P.  23  Feb.  1733. — Luke  v. 
Lyde,2  Burr.  88a*.  and  1  Bl.  R.  lyo. — Baillie  v.  Modigliani,  Park's 
Ins.  53. ;  but  not  reported  elsewhere.  These  three  cases  are  stated  at 
length  in  Mr.  Abbott's  book  on  Shipping.  The  case  of  Luke  v. 
Lyde  was  much  commented  upon  in  Cook  v.  Jennings,  7  T.  R. 
381.  and  in  Mulloy  v.  Backer,  5  East,  3\6.  See  further  on  the 
same  subject  Ward  v.  Felton,  1  East,  507. — Hunter  v.  Prinsep,  B. 
R.  M.  49  G.  3.  10  East,  378. — Liddard  v.  Lopes,  B.  R.  HL  4<> 
G.  3. 10  East,  526. — Ritchie  v.  Atkinson,  post  n.  (59) •  Christy  v. 
Row,  1  Taunt.  300. 

(57)  "  Where  a  person,  by  doing  a  previous  act,  would  acquire 
a  right  to  a  debt  or  duty ;  by  a  tender  to  do  the  previous  act,  if  the 
other  party  refuse  to  permit  him  to  do  it,  he  acquires  the  right  as 
completely  as  if  it  had  actually  been  done."  Arg.  Jones  v.  Bark- 
ley,  Doug.  685.  cited  by  Lord  El  I  en  borough  C.  J.  delivering  the 
judgment  of  the  court  in  Smith  v.  Wilson,  8  East,  443.  So  if  the 
plaintiff  has  been  discharged  by  the  defendant  from  the  perform- 
ance of  the  condition,  the  action  may  be  maintained.  See  Jones  v. 
Berkley,  Doug.  634.  So  where  the  plaintiff  has  been  prevented 
from  the  performance  by  the  neglect  and  default  of  the  defendant. 
j  a*    R#  045. 
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performance  be  entirely  omitted,  or  imperfectly  m*de  (58) 
the  defendant  may  take  advantage  of  it  on  demurrer. 

The  ra&er  who  is  desirous  of  pursuing  this  branch  of  the 
subject  further,  is  referred  to  the  analogous  cases  under  tit. 
Assumpsit,  ante  p.  102 — 100.  To  the  cases  there  abridged, 
the  following  may  be  added :  Hesketh  v.  Gray,  Say.  185. — 
Collins  v.  Gibbs,  9,  Burr.  899. — Campbell  v.  French,  6  T.  R. 
£00.    See  also  Smith  v.  Wilson,  8  East,  437. 

.  Having  thus  endeavoured  to  illustrate  the  nature  of  con- 
ditions precedent,  I  shall  proceed  to  the  next  object  of  con- 
sideration, viz.  concurrent  acts  or  covenants. 

Concurrent  Acts. — Where  reciprocal  acts  or  covenantaafe 
to  be  performed  by  each  party  at  the  same  time,  they  are 
technically  termed  concurrent  acts  or  covenants;  and  in  this 
case,  as  well  as  in  the  case  of  dependent  covenants,  one 
party  canpot  maintain  an  action. against  the  other,  without 
averring  performance,  or  that  which  is  equivalent  to  perforr 
mance,  of  the  acta  or  covenants  to  be  performed,  on  the 
plaintiffs  part.  • 

As  where  in  covenant,  the  declaration  slated1,  that  by 
articles  of  agreement  under  seal,  the  plaintiff  covenanted  t» 
convey  to  the  defendant,  on  or  before  the  1st  of  August, 
J  797,  a  school-house  and  ground ;  and  on  or  before  the  84th 
June,  1708,  to  surrender  up  the  premises,  and  deliver  over 
the  scholars  to  the  defendant;  and,  in  consideration  thereof, 
the  defendant  covenanted  to  pay  the  plaintiff  a  sum  of  mo- 
ney, on  or  before  the  1st  of  August,  1797,  with  interest  from 
the  1st  January  next  preceding  the  said  1st  August;  the 
plaintiff  then  averred,  that  he  surrendered  up  the  premises 
to  defendant  on  the  S4th  June,  1796,  and  delivered  over  the 
scholars;  and,  although  the  plaintiff  had  well  and  truly  per- 
formed every  thing  contained  in  the  articles  on  his  part,  yet 
defendant  had  not  paid  the  money  and  interest.  The  de- 
fendant pleaded  that  he  was  ready  to  accept  a  conveyance 
of  the  premises,  and  at  the  same  time  to  pay  the  money  to 
the  plaintiff,  if  he  would  have  made  such  a  conveyance,  but 
the  plaintiff  did  not,  on  or  before  the  first  of  August,  or  at  any 
time  since,  convey  the  premises  to  defendant.  On  demur- 
rer, it  was  holden,  that  as  the  substance  of  the  consideration 

1  Gtoebrook  ▼.  Woodrow,  B.  R.M.4oGe*.a.  8  T.  &.  *G6.  cited  far  pit 

»sBofi.&PuLN.ll.S3& 


(58)  As  to  what  will  be  *  sufficient  averment  in  this  respect*  see 
Jones  v.  Barkley,  Doug.  684. 
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to  entitle  the  plaintiff  to  receive  the  money,  was  the  making 
the  conveyance,  payment  of  the  money  could  not  be  en- 
forced, until  the  conveyance  was  made,  or  at  least  offered 
to  be  made  by  the  plaintiff;  Lawrence  J.  observing,  that  no* 
thing  could  be  inferred  in  favour  of  the  plaintiff  in  this  case 
from  part  execution  of  the  con  tract ;  because,  though  the  de- 
fendant was  to  be  put  in  possession  in  June,  1796,  and  the 
money  was  to  be  paid  in  August,  1797,  yet  as  that  also  was 
the  time  fixed  for  the  execution  of  the  conveyance,  it  was 
plain,  that  the  defendant  did  not  intend  to  part  with  his  mo* 
oey  until  his  title  was  secure. 

So  where  A.  covenanted  that  he  would,  on  or  before  a  cer- 
tain day*,  convey  land  to  B.,  by  such  conveyance  as  B.'s 
counsel  should  advise;  in  consideration  of  which  B.  cove- 
nanted to  pay  A . ,  at  or  upon  the  execution  of  the  convey- 
ance, a  certain  sum  of  money;  it  was  holden,  that  A.  could 
toot  maintain  covenant  against  B.  for  non-payment  of  the 
money,  without  shewing  that  he  had  conveyed,  or  that  he 
Vras  ready  at  the  day  to  nave  conveyed,  what  he  had  cove* 
nanted  to  do,  and  that  he  had  done  every  thing  which  lay 
upon  him  to  do  for  that  purpose,  but  that  he  was  prevented 
from  so  doing  by  some  act,  or  omission,  or  neglect,  on  the 
part  of  the  defendant 

Mutual  and  independent  Covenants.— Where  covenants 
are  mutual  and  independent,  one  party  may  maintain  an  ac- 
tion against  the  other  for  a  breach  of  his  covenants,  without 
averring  a  performanceof  the  covenants  on  his,  the  ptdintifFs 
part;  and  the  defendant  caunot  plead  non-performance  of 
such  covenants  on  the  part  of  the  plaintiff  in  bar  of  the 
plaintiff's  action*. 

In  covenant  on  articles  of  agreement0,  whereby  the  plain* 
tiff,  who  was  master  of  a  vessel,  covenanted  to  make  use  of 
the  same  in  the  coal  trade,  for  the  defendant's  service ;  and, 
among  other  things,  covenanted  that  during  twelve  calen? 
dar  months  (the  time  the  vessel  was  hired  for)  he  would  pay 
mil  seamen's  wages  yearly;  in  consideration  whereof,  the 
defendant  covenanted  to  pay  the  plaintiff  49/.  every  month 
during  the  year;  the  noq-payment, whereof  was  the  breach 
assigned*  To  this  the  defendant  pleaded,  that  the  plaintiff 
did  not  pay  the  seamen  according  to  his  covenant;  on  de- 
murrer to  this  plea,  itwas  insisted  by  the  plaintiff,  that  these 
were  mutual  covenants*  and  that  though  the  words  were  "  in 
cpQflidejration  thereof,"  yet  in  the.  nature  of  the  thing,  thip 

Mt<Houdr.  Wadhm,  1  East,  619.  o  Rumob  t.  Cobby,  T.  7  Gteo.  9.  B, 

ft  Dawton  r.  Myer,  Str.  71a,  R.  7  Mod.  sa6.  Letchl  edit. 
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could  not  be  a  condition  precedent;  for  the  payment  of  tbs 
seamen,  by  the  plaintiff,  was  to  be  yearly ;  of  the  plaintiff, 
by  the  defendant,  monthly ;  so  that  from  the  manner  of  co- 
venanting, it  was  impossible  the  performance  of  the  act  to 
be  done  by  the  plaintiff  should  be  necessary  to  entitle  him 
to  an  action  against  the  defendant  for  not  doing  the  act  he 
had  covenanted  to  do ;  and  the  case  of  Thorp  v.  Thorp  was 
cited,  where  this  distinction  is  taken  by  Holt  C.  J.  jn  the  re- 
solution of  that  case;  Judgment  for  the  plaintiff;  Lord 
Hardwicke  C.  J,  observing,  that  there  could  not  beany  con- 
dition precedent  here  for  the  reason  given;  and  the  resolu- 
tion in  Thorp  v.  Thorp  was  certainly  good  law ;  for  these 
cases  did  not  depend  so  much  on  the  manner  of  penning  the 

covenants,  as  the  nature  of  them. 

■  » 

It  was  agreed,  between  plain  tiff  and  defendant',  by  inden- 
ture, that  in  consideration  of  500/.  plaintiff  should  instruct 
defendant  in  bleaching  materials  for  making  paper,  and  per- 
mit defendant,  during  the  continuance  of  a  patent,  which 
plaintiff  had  obtained  for  that  purpose,  to  bleach  such  mate* 
rials  according  to  the  specification.  In  pursuance  of  this 
agreement,  the  plaintiff,  in  consideration  of  2501.  paid,  and 
of  the  further  sum  of  250/.  to  be  paid,  to  the  plaintiff,  in  the 
njanner  hereinafter  mentioned,  covenanted  that  he  would, 
with  all  possible  expedition,  instruct  the  defendant,  in  the 
manner  of  bleaching  the  materials.  The  defendant,  in  con- 
sideration of  the  plaintiff's  covenants,  covenanted  that  he 
would,  on  or  before  the  95th  of  February,  1794,  or  sooner, 
in  case  plaintiff  should  before  that  time  have  sufficiently 
taught  defendant  in  bleaching  the  materials,  pay  the  plaintiff 
the  further  sum  of  250/.  In  covenant  on  the  preceding  agree- 
ment the  breach  assigned  was,  the  non-payment  of  the  250/. 
Special  demurrer,  that  it  was  not  averred  that  plaintiff  had 
instructed  defendant  in  the  manner  of  bleaching  the  mate- 
rials. Lord  Kenyon  C.  J.  delivering  the  opinion  of  the  court, 
said,  that  whether  these  kinds  of  covenants  be  or  be  not  in- 
dependent of  each  other,  must  certainly  depend  on  the  good 
sense  of  the  case.  If  one  thing  is  to  be  done  by  a  plaintiff 
before  his  right  of  action  accrues  on  defendant's  covenant,  it 
should  be  averred,  in  the  declaration,  that  such  thing  was 
done.  "  Where  there  are  mutual  promises,  yet  if  one  thing 
be  the  consideration  of  the  other,  there  a  performance  is  ne- 
cessary, unless  a  day  is  appointed  for  performance."  Per  Holt 
C.  J.  Salk.  113.  "  If  a  day  be  appointed  for  the  payment  of 
the  money,  and  the  day  is  to  happen  before  the  thing  can  be 

-  p  Cmvpbell  v.  Jones,  B.  R.  H.  96  Geo.  3. 6  T.  R.  570. 
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performed,  an  action  may  be  brought  for  the  payment  of  the 
money,  before  the  thing  be  done/'  ib.  171.  Upon  the  autho- 
rity of  these  cases,  the. judgment  of  the  court  must  be  in 
favour  of  the  plaintiff,  if,  upon  the  true  construction  of  the 
deed,  a  certain  day  be  fixed  for  the  payment  of  the  money, 
and  the  thing  to  be  done  may  not  happen  until  after.  The 
plaintiff  in  this  case  covenants  with  all  possible  expedition, 
not  by  any  fixed  time,  to  instruct  the  defendant,  and  jn  consi- 
deration of  the  plaintiff's  covenants,  the  defendant  covenants, 
that  he  will,  on  or  before  the  25th  day  of  February,  or  sooner, 
in  case  the  plaintiff  should  before  that  time  have  instructed 
the  defendant*  pay  him  the  further  sum  of  950/.  The  in- 
tent of  the  parties  appears  to  be  that  the  payment  might  be 
accelerated,  but  should  not  in  any  event  be  delayed.  Judg- 
ment for  plaintiif.  N.  In  a  subsequent  case,  in  8  T.  R.  370. 
Kenyon  C.  J.  speaking  of  the  preceding  case  of  Campbell  v. 
Jones,  said  4<  The  instruction  to  be  givpn  was  hot  to  be,  and 
could  not  in  the  nature  of  the  thing  be,  performed  at  the 
same  time  with  the  payment  of  the  money  by  the  defendant, 
for  which  a  certain  time  was  limited,  whereas  no  time  was 
limited  for  giving  the  instruction ;"  and  Lawrence  J.  in  the 
same  report,  p.  374.  observing  on  this  c&se,  said,  "  that  the 
instruction  might,  uonsistentlv  with  the  plaintiffs  covenant, 
as  well  be  given  after  as  before  the  time  specified  for  the 
payment  of  the  money.;  and,  therefore,  it  was  not  necessary 
to  be  averred  in  an  action  to  recover  the  money"  (59). 


(59)  I  cannot  dismiss  the  consideration  of  this  subject,  without 
taking  notice  of  a  clans  of  cases,  ip  which  this  principle  has  been 
established  ;  viz.  that  unless  the  non-performance  alleged'iu  breach 
of  the  contract  goes  to  the  whole  root  and  consideration  of  it,  the  co- 
venant broken  is^not  to  be  considered  as  a  condition  precedent,  but 
as  a  distinct  covenant,  for  a  breach  of  which  the  party  injured  may 
be  compensated  in  damages.  The  first  of  this  class  is  the  case  of 
Boone  v.  Eyre*,  which  was  stated  by  Lawrence  J.  in  Glazebrook 
v.  Woodrow,  8  T.  R.  373,  as  follows.  The  plaintiff  had  sold  to 
the  defendant  an  estate  in  Dominica,  with  the  negroes,  under  the 
usual  covenants  for  a  good  title,  quiet  enjoyment,  and  further  as* 
sucances,  in  consideration  of  a  sum  in  gross,  and  a  certain*  annuity 
for  lives,  which  the  defendant  covenanted  to  pay, u  he,  the  plaintiff^ 
well  and  truly  performing  all  and  singular  the  covenants,  clauses, 
recitals,  and  agreements,  in  the  said  indenture  of  sale  contained :" 
and,  in  bar  to  an  action  of  covenant  for  the  arrears  of  the  annuity, 
besides  assigning  breaches  of  specific  and  partial  covenants,  the 
defendant  by  his  fourth  plea,  pleaded,  ".that  the  plaintiif,  at  the 

*  Reported,  bat  Imperfectly,  iii  fi  BL  R.  1318. aod  ]  H.  B.  37*.  n. 
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For  a.  further  illustration  of  this  branch  of  the  subject, 
aee  Blackwell  v.  Nash,  Str.  535.— Wyvill  v.  Stapleton,  Str. 
015.— Marlindale  v.  Fisher,  1  Wils.  88.  and  ante,  p.  109. 


mm 


time  of  making  the  said  indenture,  had  not  in  himself  fall  power, 
true  title,  and  good  and  lawful  authority,  to  bargain,  sell,  and  re- 
lease the  said  plantation  and  negroes,  &c.  in  manner  and  form  as 
in  the  said  indenture  mentioned."  The  court  said,  it  would  be 
strange  if  such  a  defence  were  to  be  allowed,  when,  if  any  one  ne- 

S6  on  the  plantation  were  proved  not  to  hare  been  the  property  of 
e  plaintiff,  it  would  bar  his  action  for  the  annuity.     Lawrence  J. 
having  thus  stated  the  case,  proceeded  to  observe,  that  the  judg- 
ment of  the  court  went  on  the  ground  that,  in  the  form  the  breaches 
were  assigned,  the  flea  did  not  neteuarity  go  to  the  uholeqftU 
consideration:  but  it  the  plea  had  been,  that  the  plaintiff  had  not 
any  title  to  the  plantation,  he  did  not  know,  that  it  would  not  hast 
been  held  sufficient.     Le  Blanc  J.  observing  upon  the  same  case, 
said,  "  The  substantial  part  of  the  agreement  being  the  conveyance 
of  the  property  in  respect  of  which  the  annuity  was  to  be  paid, 
the  court  held  it  to  be  no  answer  to  an  action  for  the  annuity,  to 
say,  that  the  plaintiff  had  not  a  good  title  in  some  of  the  negroes, 
which  were  upon  the  plantation ;  because  all  ike  material  part  o/ 
tie  covenant  nod  been  performed  ;  and  the  plaintiff  bad  a  remedy 
upon  the  covenant  for  any  special  damage  sustained  for  the  aon- 
Mrfermance  of  the  rest;*'  8  T.  R.  373.    The  case  of  Boone  r. 
Evre  was  recognised  by  Lord  Kenyon,  in  delivering  the  opium 
of  the  court,  in  Campbell  v.  Jones,  6  T.  R.  572, 573.  and  stated 
to-be  another  ground  for  giving  judgment  for  the  plaintiff  in  that 
case.     And,  in  the  case  of  Hallv.  Cazenove*  B.  R.  H.  44  Geo.  3. 
4  East's  R.  483,  484.  Lawrence  J.,  having  stated  Boone  v.  Eyre 
at  length,  applied  the  principle  of  the  decision  to  the  case  then 
before  the  court.     The  doctrine  laid  down  by  Ld.  Mansfield,  in 
Boone  v.  Eyre,  1  H.  Bl.  273.  n.  and  6  T.  R.  573.,  viz.  "  that  where 
mutual  covenants  go  to  the  whole  of  the  consideration,  on  both 
sides,  they  are  mutual  conditions,  the  one  precedent  to  the  other; 
but  where  the  covenants  go  only  to  a  part,  there  a  remedy  lies  on 
the  covenant  to  recover  damages  for  the  breach  of  it,  but  it  is  not  a 
condition  precedent;"  was  relied  on  in  Ritchie  v.  Atkinson,  10  East, 
295.     There  the  master  and  the  freighter  of  a  vessel  of  400  too* 
mutually  agreed  in  writing,  that  the  sbtp,  being  every  way  fitted 
for  the  voyage,  should  with  all  convenient  speed  proceed  to  Peters- 
burgh,  and  there  load,  from  the  freighter's  factors,  a  complete  cargo 
of  hemp  and  iron,  and  proceed  therewith  to  London,  and  deliver 
the  same  on  being  paid  freight  for  hemp  £5  per  ton,  for  iron  5ff.  s 
ton,  &c;  one  half  to  be  paid  on  right  delivery,  the  other  at  three 
months.     It  was  holden,  that  the  delivery  of  a  complete  cargo  wm 
not  a  condition  precedent,  but  that  the  master  might  recover  freight 
for  a  short  cargo  delivered  in  London  at  the  stipulated  rates  per 
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See  also  Boone  v.  Eyre,  2  Bl.  R.  ISIS,  and  Terry  v.  Duntze, 
S  H.  Bl.  389. 

a  It  remains  only  to  add  a  similar  observation  to  that  which 
was  made  at  the  close  of  the  third  section,  tit  Assumpsit, 
ante,  p.  109.  viz.  that  there  are  not  any  precise  technical 
words  required  to  constitute  a  condition  precedent,  or  a 
dependent  or  independent  covenant.  Wbetbter  a  condition 
be  precedent  or  subsequent,  or  a  covenant  be  dependent  or 
independent,  must  be  gathered  from  the  words  and  nature 
of  the  agreement,  which  id  to  be  Construed*  according  to  the 
intention  of  the  parties,  as  far  as  that  catf  be  collected  from 
the  instrument ;  and,  however  transposed  the  covenants  may 
be*,  their  precedence  must  depend  on  the  order  of  time  in 
which  the  intent  of  the  transaction  requires  the  performance. 
When  it  is  once  established,  that  the  stimulation  of  one  par- 
ty is  a  condition  precedent  to  the  performance  of  the  cove- 
nant by  the  other  party,  it  follows  as  a  necessary  consequence, 
that  an  action  cannot  be  maintained  unless  performance,  or 
that  which  the  law  considers  as  equivalent  to  performance, 
be  averred  and  proved,  ftit  whlrt  a  right  of  action  is  once 
vested  in  the  plaintiff',  liable,  however,  to  be  divested  by 
the  non-perforttianle  of  a  condition  sUbse^vjent,  fhfctis  nVat- 
ter  of  defence  only,  and  rruist  beshewriby  thte  defendant 

q  Per  Lord  Mansfield  C.  J.  in  King-    r  Hotbam  r.  £ast  India  Company, 
*   rtkraf.Prtitott,  Doug.  69O.  iT.lt.  638. 


ton,  the  freighter1  having  his  remedy  in  damages  for  such  short'  de-' 
livery.  In  Havelotk  v.  Geddes,  ft.  R.  10  East,  595.  the  authority 
of  Boone  v.  Eyre  was  recognised  by  Ld.  Ellenborough  C.  J.  deli* 
vering  the  judgment  of  the  court.  And  in  Davidson  v.  Gwytone,  \4 
East,  389.  where  freight  was  covenanted  to  be  paid  in  consideratfott 
of  severalthings,  one  of  which  was  the  sailing  with  the  first  convoy  J 
it  was  holden,  that  an  the  object  of  the  contract  was  the  performance 
of  the  voyage,  which  in  this  case  had  been. performed,  the  sailing 
with  the  first  convoy  was  not  to  be  considered  as  a  condition  pre- 
cedent, but  as  a  distinct  covenant,  for  the  breach  of  which  the  party 
injured  might  be  compensated  in  damages.  It  was  holden  also 
in  the  same  case,  that  the  covenant  for  the  right  and  and  true  deli- 
very of  the  goods  was  satisfied  by  the  delivery  of  the  entire  number 
of  chests,  and  that  the  deteriorated  state  of  their  contents  afforded 
no-answer  to  this  action  lor  the  recovery  of  the" 
dant  having  a  cross  action  to  recover  damages  for  that. 


h  ar  « 
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VII.  Of  the  Pleadings, 

1.  Accord  and  Satisfaction. 

9.  Eviction. 

3.  Infancy. 

4.  Levied  by  Distress. 

5.  Nil  habuit  in  tenementis. 
0.  Non  est  factum. 

7.  No*  inf regit  conventionem, 

8.  Performance. 

9.  Release. 
10.  Srt-<#. 


1.  Accord  and  Satisfaction. 

Accord  with  satisfaction  is  a  good  plea  in  discharge  of 
damages  for  covenant  broken  (60). 

In  covenant  against  an  assignee  for  not  repairing  a  house1, 
the  defendant  pleaded  accord  between  him  and  the  plaintiff, 
and  execution  thereof,  in  satisfaction  and  discharge  of  the 
want  of  repairs;  on  demurrer,  it  was  objected,  that  this 
action  of  covenant  was  founded  upon  the  deed,  which  could 
not  be  discharged  except  by  matter  of  as  high  a  nature,  and 
pot  by  any  accord  or  matter  in  pais;  but  it  was  resolved  by 
the  court,  that  the  plea  of  the  defendant  was  good;  and 
this  distinction  was  taken :  where  a  duty  accrues  by  the  deed, 
and  is  ascertained  at  the  time  of  making  the  writing,  as  by 
covenant,  bill,  or  bond,  to  pay  a  supi  of  money ;  in  that 
case,  the  duty,  which  is  certain,  takes  its  essence  and  ope- 
ration originally  and  solely  by  the  writing,  and  therefore -4t 
must  be  avoided  by  matter  of  as  high  a  nature,  although  the 

4  Blake's  case,  6  Rep.  43*  b.  Cro.  Jac.  99.  S.  C.  by  the  name  of  Alden  t. 

Blague. 


(60)  In  Show  v.  Franklin,  Lutw.  358.  to  covenant  for  non- 
payment of  rent,  the  defendant  pleaded  accord  with  gat  1st  action 
of  the  covenant,  before  any  breach*  The  plea  »a»  holden  bad  on 
demurrer.     See  also  Kajre  r.  Waghom,  1  Taaut.  428.  S.  P. 
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duty  be  merely  in  the' personalty*  (61).  But  where  no  certain 
duty  accrues  by  the  deed,  but  a  wrong  or  subsequent  default, 
together  with  the  deed,  gives  an  action  to  recover  damages, 
/which  are  only  in  the  personalty,  for  such  wrong  or  default, 
accord  with  satisfaction  is  a  good  plea,  as  in  this  case,  the 
covenant  does  not  give  the  plaintiff,  at  the  time  of  making 
it,  any  cause  of  action,  but  the  tort  or  default  in  not  repair- 
ing the  house,  together  with  the  deed,  gives  an  action  to 
recover  damages  for  the  want  of  reparation.  The  action  is 
not  founded  merely  on  the  deed,  but  on  the  deed  and  the 
subsequent  wrong;  which  wrong  is  the  cause  of  action,  and 
for  which  damages  shall  be  recovered ;  and  in  every  action 
where  compensation  is  demanded,  by  way  of  damages  only, 
accord  executed  is  a  good  bar. 

'    The  plaintiff  being  seised  in  fee  of  a  messuage  and  lands", 
one  parcel  of  which,  consisting  of  about  one-third,  lay  con- 
tiguous to  the  land  of  one  E.  P.,  in  consideration  of  a  sum 
of  money,  and  the  covenant  herein-after,  mentioned,  by  in- 
denture released  the  said  parcel  of  land  to  E.  P.  in  fee,  who 
thereupon  covenanted  for  herself  and  her  assigns,  that  she 
would,  from  time  to  time,  and  at  all  times  thereafter,  pay 
one-third  part  of  all  the  taxes  and  assessments  that  should 
be  imposed  on  the  said  messuage  and  land:    the  parcel 
of  land  came  to  the  defendant  by  assignment,  who  neglected 
to  pay  the  one-third  part  of  the  taxes  for  several  years.   The 
plaintiff  having  declared  for  a  breach  of  covenant,  in  the 
years  1759, 1760, 1, 2, 3,  4,  5,  and  6,  the  defendant  pleaded, 
that  in  Michaelmas  Term,  1766,  he  commenced  an  action 
against  the  plaintiff  and  one  R.  J.,  for  certain  trespasses 
committed  by  them  upon  the  lands  and  goods  of  the  de- 
fendant; and,  thereupon,  afterwards,  to  wit,  on  the  ££d 
January,  1767,  it  was  agreed,  (not  saying  by  deed)  that  the 
defendant  should  put  an  end  to  his  suit,  and  that  plaintiff 
and  R.  J.  should  pay  a  certain  sum  of  money,  and  costs ; 
and  that  the  plaintiff  should  relinquish  all  damages  and  de- 
mands, which  he  then  had  against  the  defendant ;    the  plea 
then  averred,  that  the  defendant  did  not  further  prosecute 
his  suit  against  the  plaintiff  and  R.  J.,  and  prayed  judgment 
of  the  action.    On  general  demurrer  to  this  plea,  it  was 

t  See  next  cue.  u  Rogers  ▼.  Payne,  MSS.  9  Wife.  376. 

S.  C.  briefly  stated.  < 

-  (6l)  A  collateral  agreement  by  parol  cannot  be  pleaded  to  invali- 
date a  claim  arising  upon  a  deed.  Hence  to  debt  on  bond,  condi-» 
tioned  for  the  performance  of  an  award,  a* parol  agreement  between 
the  parties  to  wave  and  abandon  the  award  cannot  be  pleaded* 
Braddick  v.  Thompson,  8  East,  344* 
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objected,  that  a  covenant  to  pay  mooer,  which  w^i  by  deed, 
could  not  be  discharged  without  deed ;  and  of  thif  opi»ioa 
was  the  courts  and  gave  judgment  for  plaintiff.  Blake's 
case,  6  Rep.  44  a.  was  cited* 

Covenant  by  the  heir  in  reversion*  against  executor  of 
tenant  for  life,  for  breach  of  covenant  in  testator,  in  sot  re- 

£  tiring  the  house  demised ;  plea,  that  the  testator,  tcoajit 
r  line,  died  on  such  a  day,  and  that  afterwards  it  wis 
agreed,  between  the  plaintiff  and  defendant,  that  defendant 
should  quietly  depart  and  leave  possession  to  the  plaintiff, 
and,  in  consideration  thereof,  the  plaintiff  agreed  to  it- 
charge  him  from  the  breach;  and  averred,  that  within  fin 
days  from  the  day  of  the  agreement  he  left  the  house.  6a 
demurrer,  the  plea  was  holden  to  he  bad ;  for  the  time  was 
not  fixed  by  the  terms  of  the  agreement,  when  the  exe- 
cutor should  depart;  and,  (although  it  was  averred  that 
be  departed  within  five  days,  yet  that  would  not  aid  the 
first  uncertainty ;  for  the  agreement  was  the  foundation  of 
the  whole,  which  ought  to  be  certain,  when  it  should  be 
performed. 

2.  Eviction. 

To  covenant  for  rent  arrear,  the  lessee  may  plead*,  that  he 
was  evicted,  by  the  lessor,  from  the  demised  premises,  and 
kept  out  of  possession  until  after  the  rent  in  question  be* 
parue  due ;  for  an  eviction  occasions  a  suspension  of  the 
Tent ;  but  a  mere  trespass  will  not :  for  where  to  covemit 
lor  rent  arrear  for  a  dwelling  house1,  the  defendant  pleaded 
that  the  lessor  had  taken  away  a  pent-house,  fixed  to  the 
dwelling-house,  and  part  of  the  demised  premises ;  on  de- 
murrer, the  court  held  that  the  fact  stated  in  the  defendant'! 
plea  being  a  mere  trespass,  for  which  the  defendant  might 
pave  a  remedv  by  action,  would  not  operate  as  a  suspension 
of  the  rent  «&). 

at  Samfor*  r.  Cutclifie,  Yely.  194.  Boa-    s  Roper  t.  Lloyd,  T-  Joaca,  148.  cited 

•ell  v.  Do.,  s  Lev.  iso.  by  Dunning, In  Hunt  v.  Copc,Cowp.  ' 

J  Dalatoa  ▼.  Reeve,  14.  Raym.  77.  849. 


(69)  Although  rent  is  suspended  by  an  entry  into  part*,  yet  00  s 
demise  of  a  messuage  with  the  appurtenances,  the  covenant  to  re- 
pair is  not  suspended  by  an  entry  into  the  back  yard,  the  leave 
remaining  in  possession  of  fhe  messuage.  Snelliog  v.  Stagg,  Ball*' 
N.  P.  165. 

•  Dorrell  v.  Andrew*,  Hob.  190. 
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It  is  to  be  observed1,  that  if  a  tenant  would  excuse  him- 
self from  payment  of  rent  upon  an  eviction  by  a  stranger,  he 
must  shew  that  such  stranger  bad  a  good  title  to  evict  him : 
and,  in  order  to  give  the  plaintiff  a  proper  opportunity  of 
controverting  such  title,  the  defendant  must  shew  parti* 
cularly  how  it  arises ;  for,  if  it  were  sufficient  to  allege  that 
the  stranger  had  a  good  title,  a  single  issue  could  not  be 
taken  on  it ;  and  as  the  legality,  as  well  as  the  fact  of  the 
title,  would  be  complicated  together,  the  jury  would  be  en- 
tangled with  questions  of  law,  which  are  proper  for  the  con- 
sideration of  the  court  only.  To  avoid  this  inconvenience, 
it  is  necessary  that  the  title  should  be  specified. 

3.'  Infancy.  ' 

At  the  common  law,  infant*  are  not  bound  by  covenants 
which  operate  to  their  disadvantage.  Henoe  a  defendant 
may  insist  on  his  non-age,  as  a  defence  to  an  action  of  co- 
venant: but  this  defence  must  be  pleaded  specially,  and 
cannot  be  given  in  evidence  on  non  est  factum.*  The  stat* 
5  Eliz.  c  4.  whereby  infants  are  enabled  to  bind  themselves 
apprentices,  has  not  altered  the  common  law  as  to  the 
binding  force  of  covenants  entered  into  by  infants,  at  least 
where  the  covenants  are  collateral  covenants.  This  point 
appears  to  have  been  doubted  formerly1*,  but  was  fully  esta- 
blished in  the  following  case : 

In  covenant  against  an  apprentice  for  departing  from  the 
plaintiffs  service0,  without  licence,  within  the  time  of  his 
apprenticeship ;  the  defendant  pleaded,  that  at  the  time  of 
making  the  indenture  he  was  within  age.  On  demurrer, 
judgment  was  given  for  the  defendant;  the  court  being 
unanimous,  that,  although  au  infant  might  voluntarily  bind 
himself  aa  apprentice,  and,  if  be  continued  an  apprentice  for 
seven  years,  might  have  the  benefit  to  use  bis  trade;  yet, 
neither  at  the  common  law,  nor  by  stat  5  Eliz.  c.  4.  did  a 
covenant  or  obligation  of  an  infant,  for  his  apprenticeship, 
bind  him;  nor  did  any  remedy  lie  against  an  infant  upon 
such  covenant  (63). 

•  Per  Ler*  HaWKricfe*  C.  J.  in  Jordan    »  Fleming*.  IKitiaau,WineV  6*  H«itt. 
▼.  Twelb,  B.  R.  M.  9  a  9.  MSS.        63.  S.  C.  E.  T.  91  Jac. 
and  C*.  Temp.  Har^w.  179.  c  Gylbert  r.  Fletcher,  Cro.  Car.  179. 

Lilly's  case,  7  Mo*,  is.  S.  P. 


(63)  See  a  dictum  to  the  same  effect,  with  the  exception  of  special 
custom,  in  W hi tti ogham  v.  Hill,  Cro.  Jac.  494.  By  the  custom 
of  London,  an  infant  may  bind  himself  by.  covenant  -in  an  inden- 
ture of  apprenticeship.  2  RoL  R.  305.  Code  v.  Holmes,  Palm. 
361.  Anon.  I  Lev.  12.    Horn  v.  Chandler,  1  Mod.  271. 


47*  Covenant. 


4.  Levied  by  Distress. 

In  covenant  for  non-payment  of  rent4,  the  defendant  can* 
not  plead,  levied  by  distress ;  because  it  amounts  to  a  con- 
fession, that  the  rent  was  uot  paid  at  the  time  appointed; 
for  the  plaintiff  could  not  have  distrained,  if  the  rent  bad 
not  been  in  arrear  at  the  day, 

5.  Nil  habuit  in  tenementis. 

If  a  lease  be  by  indenture,  the  lessor  and  lessee  are  con* 
eluded  from  avoiding  the  lease :  and  if  an  action  be  brought, 
and  the  plaintiff  declare  on  the  indenture9,  and  the  defend* 
ant  pleads  that  the  lessor  nil  habuit  in  tenementis,  the  plain- 
tiff, instead  of  replying  the  estoppel,  may  demur;  because 
the  estoppel  appears  ou  the  record. 

Covenant  was  brought  by  the  assignee  of  a  reversion  for 
non-payment  of  rentf :  it  was  stated  in  the  declaration,  that 
J.  P.,  on  a  certain  day,  was  seised  in  fee,  and  on  tbe  same 
day  demised  by  indenture  to  the  defendant ;  that  J.  P.  after* 
wards  assigned  the  reversion  in  fee  to  the  plaintiff.  Plea, 
that  before  the  demise  and  assignment  of  the  reversion  to 
the  plaintiff,  J.  P.  conveyed  the  premises  to  J.  S.  in  fee,  and 
traversed,  that  at  any  time  after  that  conveyance  J.  P.  was 
seised  in  fee.  On  general  demurrer  it  was  holden,  that  this 
plea  was  a  special  nil  habuit  in  tenementis  %  which  was  no 
more  to  be  allowed,  where  the  demise  was  by  indenture, 
than  a  general  plea  of  that  kind ;  and  although  the  plaintiff 
was  an  assignee,  yet  he  might  take  advantage  of  the  estoppel, 
because  it  ran  with  the  land. 

In  covenant  by  lessor  on  an  indenture  of  lease  for  not  r&» 
pairing1,  the  lessee  pleaded,  that  the  lessor  had  an  equitable 
estate  only  in  the  thing  demised:  on  special  demurrer,  the 
plea  was  holden  bad. 

It  is  tfti  universal  rule  that  a  tenant  shall  not  be  per* 
mitted  to  set  up  any  objection  to  the  title  of  his  landlord, 
under  whom  he  holds:  this  is  not  a  mere  technical  rule, 
but  one  founded  in  public  convenience  and  policy.  Hence 
a  lessee  of.  land  in  the  Bedford  level*  cannot  object  to  an 
action  by  his  landlord  for  a  breach  of  covenant,  in  not  re- 

d  Hare  ▼.  Saril,  i  BrownLig.  8  Brownl.  f  Palmer  r.  Ekins,  nki  supra. 

973.  S.  C.  g  Blake  r.  Foster,  8  T.  R.  487* 

e  Palmer  ▼.  Ekins,  Str.  818.  11  Mod.  h  HoUson  f.Sharpe,  lu  East,  350. 

41 1.  Leach*i  ed.  Ld.  Raym.  1550. 
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pairing,  thatthe  lease  was  void  by  the  stat.  15  Car.  %  c.  17. 
.for  want  of  being  registered.  The  act  meant,  for  the  pro- 
tection of  titles,  th?t. leases  and  conveyances,  within  this 
district,  should  be  registered,. tbat  every  person  interested 
in  the  inquiry  might  know  in  whom  the  title  to  such  land 
was;  and,  therefore,  as  against  persons  who  have  been  de- 
ceived by  the  omission  to  register,  or  even  as  against  those 
•who,  without  being  deceived,  knew  that,  the  act  had  not 
been  complied  with,  aad  relied  on  it*  the  legal  objection 
might  prevail  at  law ;  but  not  as  between  the  parties  them- 
selves to  the  lease,  between  whom  the  act  was  not  meant  to 
operate. 

Covenant  for  rent  was  brought  on  an  indentureoflease1,. 
•by  the  assignees  of  the  lessor  (a  bankrupt) ;  the  defendant 
pleaded,  that  the  lessor  nil  habuit  in  tenementis ;  it  was 
holden  bad,  on  general  demurrer.  In  like  manner,  it  has 
been  adjudgedk,  that  an  assignee- of  lessee  under  a  lease  by 
indenture  cannot  plead  that  the  lessor  did  not  demise. 

It  may  be  observed,  that  in  the  preceding  cases,  the  want 
of  title  did  not  appear  on  the  face  of  the  declaration ;  and  it 
seems  that,  in  order  to  give  a  party  the  benefit  of  an  eiBtop- 
pel,  in  all  cases  where  it  is  necessary  to  set  forth  a  title,  a 
good  title  must  appear  on  the  face  of  the  declaration ;  for, 
in  Nokes  v.  Awdor,  Cro.  El?z.'373.  436.,  it  was  resolved,  by- 
all  the  judges,  that,  although  they  would  not  intend  a  lease 
to  be  good  by  estoppel  only,  yet  where  it  appeared  on  the 
face  of  the  declaration  to  be  so,  the  assignee  of  such  a  lease 
could  not  maintain  an  action  for  the  breach  bf  «ny  of  the  co* 
venants  contained  in  the  lease.  ;So  where .  covenant  wafc 
brought  against  a  lessee  for  years1,  on  an  indenture  of  lease, 
•and  it  appeared  on  the  declaration,  that  the  lease  was  exe- 
cuted by  a  tenant  for  life,  that  the  plaintiff,  the  reversioner, 
who  was  then  under  age,  was  named  in  the  lease,  but  that 
the  lease  had  not  been  executed  by  him  until  after  the  death 
of  the  tenant  for  life,  judgment  was  given  for  the  defendant, 
on  the  ground  that  the  lease  was  void  by  the  death  of  te- 
nant for  life ;  Buller  J.  observing,  that  the  court  could  not 
proceed  on  the  doctrine  of  estoppel  in  this  case,  because  it 
was  admitted  by  the  plaintiff,  on  the  pleadings,  that  he  did 
not  execute  until  after  death  of  the  tenant  for  life.-  So  where 
the  plaintiff  declared,  that  by  deed  made  between  her  as 
attorney  for  J.  S.m  on  the  one  part,  and  the  defendant  on  the 

j  Parker  and  others  assignees  of  Steel  I  Ludford  v.  Barber,  1  T.  R.  86. 

•   (a  bankrupt)  v.  Manning,  7  T.  R.  m  Frontin  r.  Small,  Ld.  Roym.  141*. 

537.  Str.706.S.  C. 

it  Taylor  v.  Needham,  2  Taunt  976. 
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other  part,  she  demised  a  house  to  the  defendant,  tod  that 
be  covenanted  to  pay  the  rent  to  J.  SL,  and  then  assigned  a 
breach  in  the  non-payment  of  the  rent,  to  the  damage  of  the 
plaintiff  (the  attorney) :  On  demurrer  it  was  objected,  that 
the  lease  was  void,  because  the  plaintiff  acting  only  as  at- 
torney to  J.  S.,  it  should  hare  been  made  as  a  lease  from 
him,  and  in  his  name*,  and  that,  the  lease  being  void,  the 
covenant  to  pay  the  rent  was  void  also.  E  contra  it  was  in- 
sisted, that  the  instrument  being  under  seal,  the  defendant 
was  estopped  from  saying  the  plaintiff  did  not  demise.  But 
the  court  held,  that,  it  appearing  on  the  declaration  that 
the  lease  was  void,  because  it  was  not  made  in  the  name  of 
J.  &  whose  house  it  appeared  to  be,  and  that  the  plaintiff 
only  made  it  as  his  attorney,  there  could  not  be  any  estoppel, 
and  then  the  covenant  to  pay  the  rent  was  void,  and  couse- 
quently  the  plaintiff  could  not  maintain  the  action. 

Where  a  lease,  by  indenture,  takes  effect  in  point  of 
interest,  which  interest  may  be  coextensive  with  the  lease 
in  point  of  duration,  but  in  feet  determines  before  it,  the 
lease  may  then  be  avoided,  and  the  parties  are  not  estopped 
from  shewing  the  facts  which  determined  the  lease;  ai 
where  A.,  lessee  for  life  of  B,,  makes  a  lease  for  years0,  by 
deed  indented,  and  afterwards  purchases  the  reversion  io 
fee ;  B.  dies ;  A.  shall  avoid  bis  own  lease ;  for  be  may 
confess  and  avoid  the  lease,  which  took  effect  in  point  of 
interest,  and  determined  by  the  death  of  B.  (64).  So  where 
covenant  was  brought  by  plaintiff',  as  hair  in  reversion  in  fee 
to  his  brother,  on  an  indenture  of  lease  for  years,  made  to 
defendant  by  plaintiffs  father,  and  breach  assigned  for  want 
of  repairs ;  defendant  pleaded,  that  the  father  was  tenant 
for  lite  only,  and  that  the  lease  bad  determined  by  bis  death, 
and  traversed,  that  after  the  making  the  lease,  the  reversion 
in  fee  bad  belonged  to  the  father ;  on  demurrer,  judgment 
was  given  for  the  defendant ;  for,  as  was  said  in  argument, 
and  adopted  by  the  court,  though  during  the  father's  life 
the  lessee  would  have  been  estopped  from  saying  that  the 
father  bad  not  the  reversion  in  him,  yet  on  his  death  the 
lease  was  at  an  end ;  and  the  lessee  was  not  estopped  from 

«  Sec  Wilk»  ▼.  Back,  9  Estf,  142.  p  BnrihteH  ▼.  Roberta,  9  Wih.  149. 

+  llnft»fl?b.    fee Treportl  e 
Rtp.  19  s,  t*  the  same  effect 


immvmi—m~'»»'*^~^'~**^—~'*mm^~mmmm^»mmm^^-m'*fm0***H*i 


(64)  This  case  having  been  cited  in  Oilman  v.  Hoare,  Salk.  275. 
Holt  C.  J.  said,  that  the  reason  of  it  was,  because  tenant  for  lift 
has  a  freehold,  which  is  a  greater  estate,  and  the  lease  will  not 
require  any  estoppel,  if  the  life  endare. 
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pleading  the  truth  by  confessing  and  avoiding  the  lease ; 
and  it  was  hokLen,  that  the  traverse  was  well  taken. 


6.  No*  est  factum. 

To  an  action  of  covenant  the  defendant  may  plead  that 
the  deed  (on  which  the  plaintiff  baa  declared)  is  not  bis 
deed.  This  plea  puts  in  issue  the  due  execution  of  the 
deed,  which  it  is  incumbent  on  the  plaintiff  to  prove.  If 
there  be  a  subscribing  witness,  to  the  deed,  the  execution 
must  be  proved  by  such  witness  (§5). 

This  plea  is  considered  as  the  general  issue  in  this  action. 
To  support  the  plea  of  non  est  factum,  the  defendant  may 
give  in  evidence  any  thing  which  proves  the  deed  to  be 
void  at  the  time  of  pleading;  as  drawing  a  pen  through  a 
line  or  material  word ;  rasure ;  addition  to,  or  other  altera* 
tion  of  the  deed  in  a  material  part* ;  or  a  material  variance 
between  the  deed  declared  oh  and  the  deed  produced  in 
evidence'. 

So  coverture  of  the  defendant,  at  the  time  of  execution, 
may  be  given  in  evidence  under  this  issue. 

In  covenant,  the  declaration  stated  a  joint  demise  by 
husband  and  wife*.  Plea,  non  est  factum.  It  appeared  in 
evidence  that  the  husband  was  tenant  for  life,  with  remain* 
der  to  the  wife  for  life,  and  that  they  had  jointly  demised 
to  the  defendant.  After  verdict,  a  motion  was  made  for  a 
new  trial,  on  the  ground,  that  the  demise  stated  was  an 
impossible  demise;  for  the  husbatid  alone  had  the  power  of 
demising,  and  the  wife  could  only  confirm ;  the  court  dis- 
charged the  rule:  and  Blackstone  J.  said,  "  The  issue  is, 
that  there  is  no  such  deed  as  stated  in  the  declaration ;  if  in 
fact  such  a  deed  appears,  the  defendant,  who  is  in  posses- 
sion under  it,  shall  not  question  the  title  of  the  plaintiffs  to 
make  such  demise,  and  thereby  evade  the  performance  of 
what  he  himself  has  stipulated.  And  Nares  J.  said,  on  the 
issue  of  non  est  factum  in  covenant,  the  deed  only  must  be 
proved. 

q  WhelpfoM  Cmc,  S  Rep.  119.  h,    ■  Friend  r.  Eaatipaok,  9  BL  (Rep, 

Pigoft  Case,  1 1  Rep.  37.  a.  1159. 

r  Pitt  v.  Green,  9  East,  188.  Bowditch 

▼.  Mawley,  1  Camp.  N.  P.  C.  195." 


w. 


[65)  For  the  exceptions  to  this  rule,  see  post  tit.  Debt  on  bond ; 
non  est  factum,  p. 
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If  the  plaintiff  declares  for  a  breach  of  covenant,  and  states 
the  covenant,  by  itself,  in  its  own  absolute  terms,  without 
the  qualifying  context,  which  belongs  to  it,  this  being  an 
untrue  statement,  iu  point  of  substance  and  effect,  of  the 
deed,  will  entitle  the  defendant  to  a  non-suit  on  the  ground 
of  a  variance,  on  the  plea  of  non  est  factum1. 

If  nil  debet  be  pleaded  to  covenant  on  an  indenture  of 
lease  for  non-payment  of  rent,  the  plaintiff  may  demur1. 


7.  Non  infregit  comentioncm. 

I  am  not  aware  of  any  case  at  common  law  (66)  in  which 
non  infregit  conventionem  has  been  holden  to  be  a  good  plea 
on  demurrer:  if  it  can  be  pleaded  in  any  case,  it  must  be  in 
the  single  case  where  the  declaration  states  a  single  breach 
of  covenant  in  the  affirmative,  and  concludes  with  an  affir- 
mative allegation,  "  And  so  the  defeodant  has  broken  his 
covenant," 

In  the  following  cases,  the  plea  of  non  infregit  convex 
tionem  was  holden  to  be  improperly  pleaded,. 

.  In  covenant  on  a  lease*,  for  not  repairing  tbe  premises 
demised,  the  plaintiff  assigned  several  breaches.  Plea,  non 
infregit  conventionem.  On  demurrer  tbe  court  gave  judg* 
ment  for  the  plaintiff,  on  these  grounds ;  1st,  That  the 
plea,  was  too  general;  for  several  breaches  were  assigned: 
2d,  That  the  breach  being  in  non  reparando,  non  infregit 
conventionem  could  not  be  a  good  plea ;  because  two  nega- 
tives could  not  make  a  good  issue. 

•  So  where  in  covenant?,  the  breach  assigned  was  for  non- 
payment of  an  annuity;  the  defendant  pleaded,  that  be 
bad  not  broken  his  covenant:  special  demurrer,  that  tbe 
breach  and  plea  both  being  in  the  negative,  there  was  not 
any  issue.    Judgment  for  the  plaintiff    ' 

So  where  plaintiff  declared  on  a  covenant  for  quiet  enjoy- 

t  Adm.  per  Cnr.  in  Howell  t.  Richards,    x  Pitt  ▼.  Russet,  3  Lev.  19.  Taylor  r. 

1 1  East,  633.  Needham,  2  Taunt.  97s. 

a  Tyndal  v.  Hutchinson,  3  Lev.  170. .    y  Boone  r.  Eyre,  9  Bl.  Rep:  1319. 


(66)  By  stat.  11  G.  1.  c.  30.  s.  43,  in  actions  of  covenant  upon 
policies  of  insurance  under  the  common  seal  of  either  of  the  two 
insurance  companies  (Royal  Exchange  and  London  Assurance), 
the  defendants  may  plead  that  "  they  have  not  broke  the  covenants^ 
in  such  policy  contained,  or  any  of  them." 


COVENANT.  477 

ment*,  and  assigned  several  breaches,  in  which  were  stated 
evictions  by  different  persons,  and  concluded  with  these 
words*  "  and  so  the  defendants  have  not  kept  their  cove- 
nants." The  defendants  pleaded  non  infregit  conventionem. . 
On  special  demurrer,  assigning  for  causes,  that  the  plea  at- 
tempted to  put  in  issue  several  matters,  and  to  make  an 
issue  out  of  two  negatives,  the  court  gave  judgment  for,  the 
plaintiff,  observing  that  the  plea  was  only  argumentative, 
and  therefore  an  improper  plea. 

.    8.  Performance. 

If  all  the  covenants  be  in. the  affirmative*,  the  defendant 
may  plead  generally,  performance  of  all ;  but  if  any  be  in 
the  negative,  to  so  many  he  must  plead  specially,  (for  a 
negative  cannot  be  performed,)  and  "to  the  rest  generally 
(67).  So  if  any  of  the  covenants  be  in  the  disjunctive1*,  the  ' 
defendant  must  shew,  which  of  them  he  hath  performed. 
So  if  any  are  to  be  done  of  record6,  he  must  shew  that ' 
specially,  and  cannot  involve  it  in  general  pleading.  ' 

So  if  a  covenant  be  partly  affirmative  and  partly  riega-; 
tived;  as  where  the  words  of  the  covenant  were,  that  de-' 
fendant  decederet9procederet9  §  nondeoiet;  defendant  having1 
pleaded  performance  generally,  the  plea  was  holdeb  bad. 

Performance  ipust  be  pleaded  in  the  terms  of  the  cove- 
nant; otherwise  it  will  be  bad  on  general  demurrer*. 

9.  Release. 

If  a  man,  by  deed,  covenant  to  build  an  housef,  or  make 
an  estate,  and  before  the  covenant  broken,  the  covenantee : 
releaseth  to  him  all  actions,  suits,  and  quarrels,  this  doth 
not  discharge  the  covenant  itself ;  because  at  the  time  of 
the  release,  there  was  not  any  duty  or  cause  of  action  in> 
being. 

z  Hodgson  t.  The  Eait  India  Com-  d  langhwell  v.  Palmer,  l  Sidf.  87. 

pauy,  s  T.  R.  878.  e  Scudamore  v.  -Stratton,   1  B01 .  h 
a  l  Intt.  $03.  b.  Pal.  455. 

b  1  Inst.  303.  b.  f  1  Intt.  894.  b.' 
elb. 


(67)  The  same  rale  bol4*in  debt  on  bpnd  conditioned  for  the 
performance  of  covenants.  •  Cropwel  v.  Peachy,  Cro.  Eliz.  691* 
In  this  case,  advantage  -wets  taken  of  the  wrong  pleading,  by 
demurrer.     <" 
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In  covenant  by  assignee  of  feoflfee*  JgttiiMt  feoffor,  for  * 
breach  of  covenant  to  make  farther  assurance,  in  not  levy- 
ing a  fine  at  the  regtrest  of  the  assignee;  defendant  pleaded 
a  release  from  the  feoffee,  which  release  bore  ditt  aftef  the 
commencement  of  the  action  by  the  assignee ;  on- demurrer, 
it  was  holden/that  the  breach  beitrg  in  the  time  of  the 
assignee,  and  the  action  brought  by  him,  and  so  attached  in 
his  person,  the  covenantee  could  not  release  this  action, 
wherein  the  assignee  was  interested :  Judrgftiefit  for  plain- 
tiff. N.  Rolle,  in  his  abridgment,  states  the  opinion  of  the 
court  to  have  been  as  reported  by  Croke,  but  adds,  that 
judgment  was  given  against  plaintiff  pur  outer  cause.  S#e 
2  Roll.  Abr.  411.  Release,  IX  pi.  11* 

To  covenant  for  non-payment  of  rent1',  the  defendant 
cannot  plead  a  release,  by  the  plaintiff,  of  all  demands,  at  a 
day  before  the  rent  io  question  became  due* 

Where  the  party  takes  a  bond,  and  also  a  deed  of  cove- 
nant, to  secure  an  annuity,  although  the  bond  is  forfeited 
before  a  discbarge  under  the  insolvent  debtors'  act,  (16  6. 
8.  c.  3.)  yet  the  covenantor  may  be  sued  on  the  covenant, 
for  payments  becoming  due,  after  the  discharge1.  So  the 
insolvent  debtors'  act,  54  G.  8.  c.  69.  does  not  discharge  an 
insolvent,  entitled  to  the  benefit  of  that  actk,  from  the  pay- 
ment of  the  arrears  of  an  annuity  becoming  due,  after  his  dis- 
charge, on  a  covenant  made  before  that  act 

10.  Set-off. 

In  covenant  upon  an  indenture  for  non-payment  of  rent1/ 
the  defendant  pleaded  non  est  factum,  and'  gaVe  a  notice  of 
set-off;  Mr.  J.  Denton,  at  the  assises,  was  of  .opinion,  that 
he  could  not  do  so  upon  this  issue ;  but  upon  a  motion  for  a 
new  trial,  the  court  held  the  evidence  admissible;  for  the 
general  issue  mentioned  in  the  act*  must  be  understood  to 
mean  any  general  issue. 

Upliquidated  damages11,  arising  from  the  breach  of  other 
covenants  to  be  performed  by  the  plaintiff,  cannot  be  pleaded 
by  way  of  set-off* 

To  covenant  on  an  indenture  of  lease  of  a  house  for  nofrf 
payment  of  rent,  the  defendant  pleaded,  that  by  the  indea- 

g  MtdtUemore  v.  Goftdall,  Cr*.  Cah  I  Gfe*tr  aftd  another  >.  Bantj  BalL 

90S.  H.  P.  181.  Banes,  sgu  &  C. 

n  Hena  Y.HMtoii)  l  Lev.  99.  m  9.G*9.  c  99. 

i  Cotterel  r.  Hoolte,  Dong.  97,  *  Howlet  r*;  Strickland,'  Covp.  56. 
k  Marks  y.  Upton,  7  T.  R.  305. 
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tare  he  covenanted  to  repair,  and  to  surrender  to  the  plain- 
tiff, at  the  end  of  the  term,  the  premises  in  good  repair0, 
"  casualties  by  fire  and  tempest  excepted ;".  that  a  stock 
of  chimnies  belonging  to  the  bouse  had  been  thrown  down 
by  a  tempest,  which  had  damaged  the  bouse  so  much  that 
it  would  soon  have  become  uninhabitable,  if  the  defen- 
dant had  not  immediately  repaired  it;  that  lie  had  been 
obliged  to  lay  out,  in  the  repairs,  a  sum  of  money  (exceed- 
ing the  amount  of  the  rent  in  arrear)  which  the  plaintiff 
became  liable  to  repay  to  him,  and  that  he  was  ready  to 
set-off  the  same  according  to  the  statute,  &c.  On  special 
demurrer,  it  was  h  olden,  that  the  plea  could  not  be  sup- 
ported ;  for  admitting  that  the  defendant  could  maintain 
any  action  against  the  plaintiff  (hi»  landlord),  yet  the  sum 
to  be  recovered  could  only  be  ascertained  by  a  jury ;  and, 
consequently,  the  damages  being  uncertain,  they  coitfd  not 
he  set-off  to  the  present  action* 


VIII.  Payment  of  Money  into  Court. 

Where  covenant  is  brought  for  payment  of  a  sum  cer- 
tain', as  for  rent,  &c.  the  money  may  be  brought  into  court. 

In  covenant  upon  a  lease,  the  breach  assigned  was  for 
non-payment  of  rent1*,  and  not  repairing  the  premises ;  on 
motion  that  upon  payment  of  what  should  appear  due  for 
fent,  proceedings  a*  to  that  should  be  staid,  the  court  said, 
M  this  has  oftea  been  dene,  so  let  it  be  referred  to  the 
naeteii" 

In  covenant',  the  breach  was  aligned  in  a  sum  certain 
(11/.)  for  not  dressing  corn*  On  motion  to  bring  the  117. 
into  court,  the  counsel  for  the  plaintiff  consented,  admit- 
ting that  the  breach  was  assigned  with  equal  certainty,  a* 
for  non-payment  of  rent 

In  Fullwell  v.  Hall,  2  Bl.  R.  837.  application  was  made 
to  the  court  in  an  action  of  covenant  to  pay  money  into! 
court,  generally ,  which  the  court  refused;  but  there  being' 
a  breach  assigned  for  non-payment  of  rent,  and  for  not  pay- 
ing 6/.  per  acre  for  ploughing  up  meadow  land,  they  per* 

•  WdgaH  ▼.  Waten,  6  T.  R.  4ft*.  q  Anon.  B.  It.  Trio.  17  Jfc  18  O.  9. 

p  8»lk.  196.  1  Wila.  75. 

r  Walnoothr,  Ho«gh ton,  Barnes,  9t4* 
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mi t ted  money  to  be  paid  in  on  those  breaches,  on  tbe  tu- 
thority  of  tbe  preceding  case. 

Covenant  on  a  charter  party* :  motion  to  pay  504/.  into 
court;  which  was  opposed,  on  the  ground,  that  the  demand 
in  the  breach  was  570/. ;  the  court  held,  that  the  whole  must 
he  brought  in. 

In  covenant  for  non-payment  of  rent',  and  breach  half  a 
year's  rent  inarrear:  motion,  that,  only  a  quarter  being  due, 
the  defendant  might  be  permitted  to  bring  that  in;  but  the 
court  said,  that  it  might  be  referred  to  the  master  to  seq 
/  what  was  due,  and,  on  bringing  that  in,  to  stay  proceedings; 

but  there  never  was  a  rule  to  bring  in  part  of  the  money  on 
a  breach.  The  counsel  for  defendant  not  caring  to  take  that 
rule,  the  court  denied  the  motion. 

Covenant  for  non-payment  of  rent" :  motion,  that  it  might 
be  referred  to  the  master  to  see  what  was  due  for  rent;  and 
that  on  payment  into  court  of  so  much  as  might  be  reported 
\  due,  the  plaintiff  might  proceed  on  peril  of  costs,  if  he 
should  not  recover  more*  Rule  absolute,  though  opposed 
See  also  Byron  v.  Johnson,  8  T.  R.  410. 


IX.  Evidence. 

The  plaintiff  can  recover  only  secundum  allegata  et  pro* 
bata : 

Hence,  where  plaintiff  covenanted  for  a  sum  of  money 
to  build  a  house  within  a  certain  time*,  and  averred  in  an 
action  for  non-payment  of  the  money,  that  the  house  was 
built  within  the  time;  it  was  holden,  that  evidence  that 
the  time  had  been  enlarged  by  parol  agreement,  and  the 
house  finished  within  the  enlarged  time,  did  not  support  the 
declaration. 

So  where  the  breach  assigned  was*,  that  the  defendant 
had  not  Used  the  premises  in  an  husband-like  manner,  but 
qn  the  contrary  had  committed  waste.  Plea,  that  defen- 
dant had  not  committed  waste.  At  the  trial,  tbe  plaintiff 
offered  evidence  to  shew,  that  the  defendant  had  not  used 
the  premises  in  an  husband-like  manner,  which  did  not  how- 

•  Spencer  v.  Fawthorp,  B.  R.  T.  15  &  u  Hayes  r.  Taylor,  B.  R.  M.  9  G.f- 

15G.9.MS6.  MM. 

t  Bon  wick  r.  Butler,  B.  A.  H.  17  G.  3-  x  Littler  v.  Holland,  3  T.  R  590. 

'   Mti&  *  j  Harris  r.  Mantle,  3  T.  R.307. 
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$ver  amount  to  waste;  the  Judge  rejected  the  evidence* 
being  of  opinion,  that  on  this  issue  it  was  not  competent  to 
the  plaintiff  to  prove  any  thing  which  fell  short  of  waste. 
This  opinion  was  afterwards  confirmed  by  the  court* 

In  covenant  for  rent  upon  a  lease  by  plaintiff  tp  defen- 
dant*, the  point  in  issue  was,  whether  J.  S* (whose  title  was 
admitted  by  plaintiff  and  defendant)  demised  first  to  the 
plaintiff,  or  to  another  person ;  it  was  holden,  that  J.  S.  was 
a  competent  witness  to  prove  the  point  in  issue. 

In  covenant,  under  the  general  issue,  non  est  factum*,  the 
defendant  will  not  be  allowed  to  give  in  evidence  what 
amounts  to  a  licence. 


X.  Judgment. 

The  judgment  in  this  action  is  for  the  recovery  of  such 
damages  as  the  party  can  prove  that  he  has  actually  sus- 
tained^ 

If  the  defendant  has  judgment  against  him  upon  nil  dicit, 
confession,  or  demurrer,  a  writ  of  inquiry  shall  be  awarded 
to  inquire  of  the  damages0. 

Where  the  breach  was  assigned  on  two  covenants*,  and 
plaintiff  ,had  good  cause  of  action  only  on  one,  and  issue 
was  joined  on  both,  and  verdict  for  plaintiff  on  both,  and  da- 
mages entirely  assessed,  it  was  holden  that  plaintiff  ccf&ld 
not  have  judgment. 

Covenant  was  brought  against  two  defendants  for  not 
building  a  house*  ;*one  suffered  judgment  to  go  by  default, 
the  other  pleaded  performance,  which  was  found  for  him; 
it  was  holden,  that  the  plaintiff  could  hot  have  a  writ  of 
inquiry  of  damages,  or  judgment  against  that  defendant 
who  had  suffered  judgment  by  default;  because  the  cove- 
nant being  joint  and  the  performance  of  it  having  been 
established  by  the  verdict,  it  appeared,  that  plaintiff  had 
not  any  cause  of  action. 

If  on  the  whole  record  it  appears,  that  the  defendant  has 

■ 

z  Bell  r.  Harwood,  3  T.  R.  308.  c  See  (he  form,  l  Saund.  47. 

•  Ratcliffe  v.  Peinberton,  l  Esp.  N.        d  Anon.  Cro.  Elix.  685.  >& 

P.  C.  35.  e  Porter  ▼.  Harris,  l  Ler.  63. 

1>  See  the  form,  Tow  ne  send,    2  Bk. 

Judg.  55. 

I    1       - 
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a  bleach  of  the  covenant  declared  on,  although 
the  plaintiff  states  his  real  gravamen  informally,  judgment 
cannot  be  arrested ;  for,  however  defective  the  pleadings 
are,  the  court  ure  bound  ex  officio  to  give  such  judgment,  at 
the  law  requires  them  to  do.      * 

As  where  A*  declared  that  B.,  before  her  intermarriage 
with  C/,  by  deed  covenanted  with  A.  to  leave  certain  mat- 
ters to  arbitration,  and  to  abide  by  the  award,  provided  it 
were  made  during  their  lives;  and  protesting  that  B.  hod 
not  before  her  intermarriage  performed  kef  part  of  the  cove- 
nant, averred  that  after  making  of  the  indenture  and  the  inter* 
marriage  of  the  defendants ,  the  arbitrator  awarded  B.  to  pay 
a  qertain  sum;  and  the  breach  assigned  was  the  non-pay* 
ment  of  the  sum  so  awarded.  After  verdict  for  plaintiff,  on 
non  est  factum  pleaded,  it  was  moved  in  arrest  of  judgment, 
that  the  marriage  of  B.,  after  entering  into  the  covenant  and 
before  award  made,  was  a  revocation  of  the  arbitrator's  au- 
thority, and  consequently  there  oould  not  be  any  breach  of 
an  award  which  he  had  not  any  authority  to  make.  Lord 
Ellenborough  C.  J.  said,  that  it  the  case  had  come  on  upon 
a  special  demurrer,  as  for  a  defective  allegation  of  the 
breach  of  covenant  by  marrying,  there  would  have  been 
good  ground  for  the  defendants*  objection  to  the  manner 
of  declaring;  but  although  the  plaintiff  had  stated  hi*  gra- 
vamen informally,  yet  there  was  a  sufficient  allegation  of 
the  feet  of  the  marriage  being  before  the  award,  which 
constituted  a  breach  of  covenant  to  warrant  the  court  in 

Siring  judgment  for  the  plaintiff  on  that  ground.    Rate 
iscbarged. 

t  Cfcarnky  ▼•  Wiwtaaley  and  wife,  5  Baft,  366. 
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aliened  under  3  $  4  W.  $  M .  c.  14.  s.  &<—Of 

i  i2 


484  DEBT. 

the  Liability  of  Devisee  under  the  same  Statute. 
,   Judgment — Execution. 

VII.  Debt  on  Judgment. 
VIIL  Debt  for  Rent  Arrear—Stat.  4  G.  2.  c.  28. 
against  Tenants  holding  over  after  Notice  from 
Landlord — Stat.  11 G.  2.  c.19.  against  Tenants 
holding  over  after  Notice  given  by  themselves — 
Declaration — Debt  for  Use  and  Occupation — 
Pleadings — Evidence. 

IX.  Debt  against  Sheriffs  tfc.  for  Escape  of  Prisoner 
in  Execution — Stat.  13  Ed.  1.  c.  11.  1  R.  2. 
c.  12. — What  shall  be  deemed  an  Escape — By 
whom  the  Action  for  an  Escape  may  be  brought 
— Against  whom — Declaration — Pleadings-- 
Evidence. 

X.  Of  the  Statutes,  and  general  Rules,  relative  to 
Actions  founded  on  penal  Statutes. 

XI.  Debt  on  Stat.  2  G.  2.  c.  24. — Bribery  at  Elec- 
tions— Provisions  of  the  Statute — Declaration. 
Evidence— Stat.  7^8  W.  3.  c.  4.  Treating 
Act. 


*   ■ 


I.  Of  the  Action  of  Debt,  and  in  what  Cases  it  may  be 

maintained. 

A.N  action  of  debt  lies  for  the  recovery  of  a  sum  certain 
upon  simple  contract,  bond,  other  specialty,  or  record;  for 
rent  arreai* ;  against  a  gaoler  for  the  escape  of  a  prisoner  in 
execution;  or  upon  statute  by  tbe  party  grieved  or  common 
informer. 

itf  a  statute  prohibit  the  doing  an  act  under  a  certain  pe~ 
naitybf  but  does  not  prescribe  any  mode  lor  recovering  the 

*  Ctrth.  l6l,  f .  b  i  Rol.  Ahr.  59s.  pi.  18, 19. 


DEBT.  483 

penalty,  tlie  party  entitled  may  Tecover  the  penalty  by  ac- 
tion of  debt. 

Debt  also  lies  for  the  recovery  of  a  sum  of  money  due 
under  an  award'. 

So  debt  lies. for  an  amerciament  in  a  court  leet*.  In  this 
case  it  ought  to  be  alleged  in  the  declaration,  that  the  de- 
fendant was  an  inhabitant,  as  well  at  the  time  of  the  amer- 
ciament, as  of  the  offence;  but  the  omission  of  this  aver- 
ment will  be  cured  by  verdict. 

The  plaintiff  declared  in  debt  on  a  deed',  whereby  the  de- 
fendant covenanted  to  pay  the  plaintiff  so  much  per  hundred 
for  every  hundred  stacks  of  wood  in  such  a  place,  and  bound 
himself  in  a  penalty  for  the  performance;  it  was  averred, 
that  there  were  so  many  stacks,  which  amounted  to  a  sum 
exceeding  the  penalty,  for  which  sum  the  plaintiff  brought 
his  action.  On  demurrer  it  was  objected,  that,  as  there  was 
a  penalty  for  a  Certain  sum,  the  plaintiff  could  not  have  an 
action  for  more  than  that  surii :  but  the  objection  was  over- 
ruled, Holt  C.  J.  observing,  that  the  plaintiff  had  an  election 
either  to  sue  for  the  penalty,  or  for  the  rate  agreed  on,  al- 
though it  exceeded  the  penalty ;  for  the  penalty  was  inserted 
only  to  enforce  payment.  It  was  then  objected,  that  the 
proper  form  of  action  was  covenant,  and  not  debt:  but  per 
Cur.  the  plaintiff  may  have  covenant  or  debt  at  his  election; 
for  the  rate  being  certain,  when  the  defendant  has  the  wood, 
the  agreement  becomes  certain,  for  which  debt  lies. 

In  the  action  of  debt  the  plaintiff  is  to  recover  the  sum  in 
numero,  and  not  a  compensation  in  damages,  as  in  those  ac- 
tions which  sound  in  damages  only ;  such  as  assumpsit',  &c. 
The  damages  given  in  the  action  of  debt,  for  the  detention 
of  the  debt  are  merely  nominal. 


II  f  Debt  on  simple  Contract. 

Debt  lies  upon  a  simple  contract,  either  express  or  im- 
plied*, to  pay  a  sum  certain. 

Debt  lies  by  the  payee  against  the  maker  of  a  promissory 
note,  expressing  a  consideration  on  the  face  of  it;  as  where 

c  A  dm.  2  Saund.  66.  e  Ingledow  r.  Crips',  Ld.  Rayra.'  8}  4. 

4  Wicker  v.  Norrin,  Ball.  N.  P.  167.        Balk.  658.  S.  C. 
Ca.  Temp.  Hardw.  1 16.  S.  C.  f  Bull.  N.  P.  167. 

g  Speake  ▼.  Richards,  Hob.  206, 
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it  i«  expressed  to  be  for  value  received* .  But  debt  will  not 
lie  upon  a  bill  of  exchange  against  the  acceptor;  for,  though 
the  acceptance  binds  by  the  custom  of  merchants,  yet  it 
does  not  create  a  duty  any  more  than  a  promise  made  by 
a  stranger  to  pay,  &c.  if  the  creditor  will  forbear  his  debt 
The  drawer  or  the  bill  is  the  debtor,  and  continues  to  be  the 
debtor,  notwithstanding  the  acceptance ;  for  that  is  a  colla- 
teral engagement  only  (1) :  nor  will  debt  lie  for  a  wager*. 

Debt  lies  upon  a  foreign  judgment*:  *  as  upon  a  judgment 
of  the  supreme  court  in  Jamaica;  and,  in  an  action  of  this 
kind  if  is  not  necessary  for  the  plaintiff  to  state  the  grounds 
of  the  judgment,  the  judgment  being  of  itself  prima  facie 
evidence  of  a  simple  contract  debt :  it  is  competent,  how* 
ever,  to  the  defendant,  to  impeach  the  judgment  by  shew- 
ing it  to  have  been  irregularly  or  unduly  obtained.  To  sup- 
port an  action  on  a  foreign  judgment1,  it  is  not  sufficient  to 
prove  the  judge's  hand-writing  subscribed  to  it;  the  seal 
affixed  thereto  must  also  be  authenticated. 

A  declaration  in  debt  for  goods  sold  and  delivered",  stat- 
ing that  the  defendant  at  W.  in  the  county  of  M.,  was  in- 
debted to  the  plaintiff  in  a  certain  sum  for  goods  sold  and 
delivered,  is  sufficient;  for  the  words  "  sold  and  delivered" 
imply  a  contract ;  as  there  cannot  be  a  sale,  unless  two  par- 
ties agree;  and  a*  the  venue  goes  to  the  whole  declaration, 
the  venue  laid  must  be  taken  to  be  the  place  where  the  con- 
tract was  made  for  the  sale  of  the  goods. 

Formerly  it  was  considered  as  necessary,  that  the  amount 
of  the  sums  claimed  to  be  due  in  the  several  counts  of  the 
declaration  should  correspond  exactly  with  the  sum  de- 
manded in  the  recital  of  the  writ,  and  neither  exceed*  nor 
fall  short  of  it°.  But  this  is  not  now  considered  as  requi- 
site ;  and  in  a  late  case',  where  debt  was  brought  on  simple 
contract,  it  was  holden,  on  special  demurrer  to  the  declara- 
tion, that  the  declaration  was  good,  although  the  sums 

h  Bishop  v.  Young,  t  Bos.  fc  Pal.  7s.  m  Eioery  v.  Fell,  9  T.  R.  98. 

i  Ld.  Raym  69.  n  Hulme  t.  Saunders*  9  Ler.  4. 

k  WaJker  t. Witter,  Doug.  l.  o  Smith  t.  Voire,  Moore,  99s. 

1  Henry  v.  Adey,  3  East,  991.  p  MHtaiffio  v.  Co*,  1  H.  BL949. 


(])  "  Indebitatus  assumpsit  will  pot  lie  in  auy  case  except  where 
debt  lies  :  therefore  it  lies  not  against  the  acceptor  of  a  bill  of  ex- 
change; for  the  acceptance  is  merely  a  collateral  engagement: 
but,  indebitatus  assumpsit  lies  against  the  drawer,  who,  is  really  the 
debtor  by  the  receipt  of  the  money ;  and  debt  will  lie  against  the 
drawer/9    Hard's  case,  Sallu  23. 
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claimed  to  be  due  in  the  several  counts  did  not  amount  to 
the  sum  demanded  in  the  recital  of  the  writ ;  and  although 
the  breach  was  assigned  for  non-payment  of  the  sum  de- 
manded ;  the  court  observing,  that  in  debt  on  simple  con- , 
tract  the  plaintiff  might  prove  and  recover  a  less  sunt  than ' 
he  demanded  in  the  writ  In  like  manner  where  an  action 
of  debt  was  brought  in  the  Court  of  King's  Bench?,  en  a 
bond,  and  several  simple  contracts,  and  the  amount  of  the 
sums  claimed  to  be  due  in  the  several  counts  exceeded  the 
sum  demanded  in  the  beginning  of  the  declaration,  it  was 
holdeoj/m  special  demurrer,  that  the  declaration  was  good ; 
for  the  words  "  of  a  plea  that  he  render  £  "  in  the  King's 
Bench,  at  least  are  superfluous  words,  and  being  rejected 
there  will  not  be  any  repugnance  on  the  face  of  the  decla- 
ration. See  also  the  opinion  expressed  by  Lord  Mansfield 
C.  J.  in  Walker  v.  Witter,  1  Doug.  3d  edit  6.  "  it  is  not 
necessary  that  the  plaintiff  should  recover  in  debt  the 
exact  sum  demanded."  See  also  Aylett  v.  Lowe,  £  Bh 
R.  1291,  where  in  debt  on  a  mutuatus  for  900/.  and  verdict 
for  100/.,  the  court  refused  a  new  trial ;  although  it  was 
urged,  that  debt  being  an  entire  thing,  it  could  not  be  re- 
covered in  part. 


IIL  Debt  on  Bond— Of  the  Pleadings  : 

1.  General  Issue,  non  est  factum,  and  Evidence 

4 

thereon. 
9.  Accord  and  Satisfaction* 

m 

&.  Duress* 

A.  Illegal  Consideration,  , 

1.  By  the  Common  Law,  immoral— in  Re- 
straint of  Trade*  $c. 
3.  By  Statute,  Gaming— Sale  of  Office- 
Simony— Usury. 

5.  Infancy. 

6.  Payment — Solvit  ad  Diem*- Solvit  post  Diem, 

and  Evidence  thereon* 

7.  Release* 

8.  Set-Oft 

Debt  on  Bond. — If  a  bond  be  dated  on  a  day  certain,  with 

q  Lord  t.  Hotutoun,  ll  Eatt,  6s, 
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a  penalty  conditioned  for  the  payment  of  a  lesser  sum',  and 
there  be  not  any  day  fixed  for  the  payment  of  the  lesser 
sum,  such  sum  is  payable  on  the  day  of  the  date;  and  if  an 
action  be  brought  upon  the  bond,  the  court  will  refer  it  to 
the  master  to  compute  principal,  interest,  and  costs,  and  on 
payment  of  the  same,  will  stay  the  proceedings  under  the 
stat.  4  Ann.  c.  16.  s.  13.  Interest  will  become  due  oo  such 
bond1,  although  not  expressly  reserved,  and  is  lo  be  com- 
puted from  the  day  on  which  the  money  secured  by  the 
bond  becomes  payable,  viz.  the  day  of  the  date. 

If  a  person  be  bound  to  pay  a  certain  sum  of  money  at 
several  days',  the  obligee  cannot  maintain  an  action  of  debt 
until  the  last  day  be  past  (2).  But  upon' a  bond  with  a  pe- 
nalty conditioned  to  pay  several  sums  of  money  at  different 
days0,  debt  will,  lie  immediately  on  default  of  payment  at 
either  of  the  days  (3):  for  the  condition  is  thereby  broken, 
and  consequently  the  bond  becomes  absolute.  And  this 
rule  holds,  although  the  condition  of  the  bond  does  not  ex- 
pressly provide  "  that  in  default  of  payment  at  any  of  the 
said  times,  the  bond  shall  be  in  force.9' 

If  A.  enter  into  a.  bond  to  pay  money  on  two  several  con- 
tingencies, the  obligee  may  maintain  debt  on  the  happen- 
ing of  either  contingency?. 

If  an  instalment  of  an  annuity',  secured  by  bond,  be  not 

T  Farquhar  v.  Morris,  7  T.  It.  194.    u  Coates  v.  Hewitt,  1  Wils.  60-Bufl. 
-     See  also  Noser.  Bacon,  Cro.  Elix.        N.  P.  168.'  S.  C.    Hallet  ▼.  Hodges, 
798.     1  Inst  808.  a.  cited  by  the  Reporter,  1  Wtb.  80. 

17T.R.  124.  &  Say.  R.  99.  S.  P. 

t  1  Inst.  47.  b.  299.  b.  F,  N.  B.  304.        x  1  Lev.  54. 

y  Judd  v.  Evans,  6  T.  R.  399. 


(2)  Debt  will  not  lie  on  a  promissory  note  payable  by  instal- 
ments, until  the  last  day  of  payment  be  past.  Rudder  v.  Price, 
1  H.  Bl.  547.     See  the  elaborate  judgment  of  the  court,  and  the 

.  distinction  there  taken  between  debt  and  assumpsit  in  this  respect 

(3)  So  on  a  covenant  or  promise  to  pay  a  sum  of  money  by  in- 
stalments, an  action  of  covenant  or  assumpsit  will  lie  immediately 
on  the  uon-payment  of  the  first  instalment.  I  Inst.  292.  b.  Mi)l« 
v.  Milles,  Cro.  Car.  241.  So  if  money  is  awarded  to  be  paid  at 
different  days,  assumpsit  will  lie  on  the  award  for  each  sum  at 
it  becomes  due,  and  the  plaintiff  shall  recover  damages  accord- 
ingly ;  and  when  another  sum  of  the'  money  awarded  shall  be- 
come due,  the  plaintiff  may  commence  a  new  action  for  that 
also,  and  so  on  toties  quoties.  Cooke  v.  Whorwood,  2  Sannd.  337* 
The  same  rule  holds  in  respect  of  duties,  which  touch  the  realty* 
1  Inst.  292.  b. 
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paid  on  the  day,  the  bond  is  forfeited,  and  the  penalty  is  the 
debt  inlaw,  for  which  judgment  may  be  entered,  which  shall 
stand  as  a  security  for  the  growing  arrears  of  the  annuity. 

Where  a  place  of  date  is  mentioned  in  the  bond*,  it  is  in- 
cumbent on  the  plaintiff  to  set  it  forth  in  the  declaration, 
so  that  the  bond  produced  in  evidence  may  agree  with  the 
bond  declared  on.  Hence,  if  a  bond  be  dated  abroad,  the 
declaration  must  state  the  place  of  such  date,  and  then  the 
venue  must  be  added  for  a  place  of  trial. 

In  an  action  of  debt*  upon  bond,  the  court  will  not  per- 
mit money  to  be  paid  into  court,  but  will  refer  it  to  the 
master  to  compute  what  is  due  for  principal  and  interest 


Of  the  Pleadings  : 
1.  General  Issue,  nan  est  factum,  and  Evidence  thereon* 

The  general  issue  to  an  action  of  debt  on  bond,  is  non  est 
factum;  because  the  action  is  grounded  upon  the  specialty* 
*If  the  defendant  plead  nil  debet  instead  of  non  est  factum,  the 

Elaintiff  may  take  advantage  of  it  upon  general  demurrer*. 
Tpon  the  issue  of  non  est  factum*  the  plaintiff  must  prove 
the  execution  of  the  bond  by  the  defendant  Proof  that  one, 
who  called  himself  D.,  executed,  is  not  sufficient,  if  the  wit- 
ness did  not  know  it  to  be  the  defendant6.  To  prove  tde  exr 
ecution  of  a  bond,  the  sealing  and  delivery  must  be  proved. 
Proof  of  the  sealing  only  is  pot  sufficient.  Hence  in  a  case* 
where  the  jury  found,  that  the  defendant  sealed  the  bond 
and  cast  it  upon  the  table,  and  the  plaintiff  took  it  without 
any  other  delivery,  or  any  other  thing  amounting  to  a  deli- 
very, the  court  were  of  opinion,  that  this  was  insufficient; 
observing,  that  it  was  not  like  the  case  which  had  then  lately 
been  adjudged6,  where  the  obligor  had  sealed  the  bond,  and 
c&st  it  upon  the  table,  saying"  this  will  serve,"  which  was 
hplden  a  good  delivery ;  because  from  the  expressions  used 
by  the  obligor,  it  appeared  to  be  his  intention  that  it  should 
be  his  deed.    If  the  obligor  says  to  the  obligee, "  it  is  sulfi- 

%  Robert  v.  Homage,  Ld.  Raynj.  1043.  c  Memot  r»  Bates,  H.  4  G.  2.  Balk  N. 

Sftlk.  650*  &  C.  l  Inst.  s6l.  b.    See  P  171. 

alto  Dutch  W.  I.  Company  w.  Van  d  Chamberlain  r.  Staintou,  Cro  Elia. 

Moses,  1  Str.  619.  129.     1  Leon.  140.    Dyer  in,  marc, 

a  Anon.  £.  *5  G.  3.  B.  R,  MSS.  193.  S.  C. 

b  Anon.  9  Wils.  10.  el  lust,  36.  a. 


490 


DEBT. 


cient  for  you,**  or"  take  it  as  my  deed/*  or  the  like  word*,  it 
is  a  sufficient  delivery'.  If  a  person  deliver  a  writing  sealed 
to  the  party  to  whom  it  is  made,  as  an  escrow,  that  is,  to  lie 
bis  deed  upon  certain  conditions,  that  is  an  abs9lute  deli- 
very of  the  deed,  being  made  to  the  party  himself*.  But  a 
deed  may  be  delivered  to  a  stranger  as  an  escrow*. 

If  there  is  a  subscribing  witness  to  the  bond  who  is  living, 
and  capable  of  being  examined,  such  witness  alone  is  com- 
petent to  prove  the  execution ;  because  be  may  know  and 
be  able  to  explain  the  circumstances  of  the  transaction,  of 
which  a  stranger  may  be  ignorant  (4);  and  for  this  reason 
it  has  been  holden1,  that  a  confession  or  acknowledgment 
of  the  party  executing  the  bond  will  not  dispense  with  this 
testimony.  Eveu  the  admission  of  the  obligor  of  the  exe- 
cution of  a  bond  in  an  answer  to  a  bill  in  chancery*,  filed  for 
the  express  purpose  of  obtaining  such  admission,  has  been 
adjudged  to  be  insufficient  without  evidence  to  account  for 
the  non-production  of  the  subscribing  witness (5).  It  is  not 
necessary  that  the  subscribing  witness  should  actually  see 
the  party  execute  the  bond1,  for  if  the  witness  be  in  an  ad- 
joining room,  and  the  obligor,  after  the  execution,  brings 
the  bond  to  the  witness,  and  says  that  he  has  executed  it, 
and  desires  -the  witness  to  subscribe  his  name  as  a  witness, 
this  is  sufficient.  If  there  be  two  or  more  subscribing  wit- 
nesses, it  will  only  be  necessary  to  call  one  of  them.  If  the 
subscribing  witness  be  interested  at  the  time  of  the  execu- 
tion11, and  alsa  at  the  time  of  the  trial,  he  cannot  be  exa- 
mined as  a  witness  to  prove  the  execution,  nor  will  proof 
of  his  band-writing  be  sufficient.    In  this  case  proof  of  the 


1 1  Inst.  96.  ». 

a  ib. 

h  lb. 

i  Abbott  v.  Plombe,  Dong.  8 15. 


k  Call  v.  Dunning,  4  East,  53. 

1  Park  r.  Mean,  a  Baa.  *  PaL  317. 

m  Swire  v.. Bell,  5  T.  A.  371* 


(4)  This  rale  is  religiously  adhered  to,  nor  can  it  be  dispensed 
with,  even  where  the  instrument  is  not  the  foundation  of  the  ac- 
tion, hot  only  given  in  evidence  collaterally.  See  the  opinion  of 
Ld.  Alvanley  C.  J.  in  Manners  q.  t.  v.  Postan,  4  Eap.  N.  P.  C. 
940. 

(5)  But  in  a  case  where  the  defendant's  attorney  had  admitted 
the  signature  of  the  defendant,  and  of  the  subscribing  witness  to  the 
bond,  Lord  Ellenboroagh  ruled,  that  this  must  he.  taken  as  a  pre- 
sumptive admission  of  all  the  subscribing  witness  professed  to  at- 
test, and  would  have  been  called  to  prove,  and  consequently,  that 
it  was  not  necessary  to  bring  proof  of  delivery.  MUward  v.  Tem- 
ple, 1  Camp.  N.  P.  C.  375. 
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hand-writing  of  the  contracting  party"  must  be  adduced  (6). 
If  it  can  be  proved,  that  the  subscribing  witness  is  dead  or 
has  become  infamous0,  or  is  domiciled*,  or  absent  in  a  foreign 
country,  and  out  of  the  jurisdiction  of  the  court*,  at  the  time 
of  trial ;  or  that  intelligence  cannot  be  obtained  of  him  after 
reasonable  inquiry  has  been  made';  proof  of  his  hand-writ- 
ing will  in  such  cases  be  sufficient  (7). 

n  Godfrey  v.  Norris,  Str.  34.  r  Cunlifle  ▼.  Sefton,  9  East,  183.  Croa- 

o  Jones  v.  Mason,  2  Str.  833.  by  v.  Percy,  1  Taunt.  364.    Wardelt 

p  Coghlan  ▼.  Williamson,  Dona;.  93.  r.  Fernior,  9  Camp.  N.  P.  C.  sag,  S. 

<j  Prince  v.  Blackburne,  8  East's  R.  P.  Parker  v.  Hoskius,  9  Taunt.  333. 
950* 


(6)  In  Godfrey  v.  Norris,  Str.  34.  where  the  plaintiff  was  admi- 
nistrator de  Bonis  turn  of  the  obligee,  and  the  only  surviving  witness 
to  the  bond,  Parker  C.  J.  permitted  evidence  of  the  hand-writing 
of  the  obligor  to  be  given.    - 

(7)  So  where  a  bond  is  attested  by  two  witnesses  and  one  is  dead, 
and  the  other  beyond  the  reach  of  the  process  of  the  court,  proof 
of  the  hand- writing  of  the  witness  that  is  dead  is  sufficient*. 

It  appears  from  AVallis  v.  Delancey,  7  T.  R.  966.  n.  that  Ld. 
Kenyon  thought  it  necessary  in  cases  of  this  kind,  that  the  hand- 
writing of  the  obligor  should  be  proved  as  well  as  the  hand-writing 
of  the  subscribing  witness.— But  although  thfis  point  was  doubtful 
formerly,  it  appears  to  have  been  solemnly  decided  in  the  following 
case. 

Debt  on  bondf :  there  was  one  witness  to  the  bond  who  was  dead* 
bis  hand-writing  was  proved,  but  not  the  hand-writing  of  the  obligor. 

On  Sent.  Kerby's  objecting,  that  hand-writing  of  obligor  was 
not  proved,  Ld.  Loughborough  directed  a  non-suit. 

Walker  Serjt.  moved  to  set  aside  the  non-suit ;  because  signature 
is  not  necessary, and  if  subscribing  witness  had  been  dead,  he  need 
not  have  proved  hand-writing  of  obligor.  Cited  2  Rep.  5.  Salk. 
462.  and  Ford's  JV1SS.  note  of  case  before  Cyre  C.  J.  where  a  deed 
was  attested  by  two  witnesses  who  were  dead— the  hand-writing  of 
one  of  the  witnesses  only  was  proved,  and  not  the  haud-writing  of 
the  other  witness  or  of  the  party  executing  deed.  Kerby  Sent* 
The  obligor  need  not  have  sigued,  but  having  signed  the  bond,  his 
hand-writing  ought  to  have  been  proved  ;  the  antient  reason  (3  Ley. 
1.)  for  sealing  is  now  at  an  end,  the  most  satisfactory  proof  is  the 
hand-writing  instead  of  sealing — the  witness's  attestation  is  not  the 
only  evidence,  and  after  his  death  there  being  no  opportunity  of 
cross-examining  him  as  to  the  execution,  best  evidence  is  that  of 
obligor's  hand-writing— relied  on  the  practice.   Ld.  Loughborough 

*  Adam  v.  Kerr,  1  Bos.  &  Pal.  36o. 
v '  f  Goagk  t. Cecil,  C.B.  Trio.  24  6.  3.  Serjt.  Hill's  MS.  21.  p.  7»- 
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By  stat.  26  G.  3.  c.  57*  s.  38.  deeds  executed  in  the  East 
Indies,  and  attested  by  witnesses  there,  are  made  evidence 
on  proof  of  the  hand-writing  of  the  parties,  and  of  the  wit- 
nesses, and  also  that  the  witnesses  are  resident  in  the  East 
Indies. 

If  the  bond  be  30  years  old  or  upwards?,  it  may  be  given 
in  evidence  without  any  proof  of  the  execution (8);  some 
account,  however,  ought  to  be  given  of  it,  where  found,  fee.1 
in  order  to  raise  the  presumption,  that  it  was  regularly  exe- 
cuted (0).  But  if  there  be  any  blemish  in  the  bond  by  razure 

■  Boll.  N.  P.  255.  Water  Works  v.  Cowper,  I  Efp.  N. 

t  Governor  and  Company  of  Chelsea        P.  C.  275. 


thought  the  proof  of  obligor's  hand-writing  much  the  most  satis- 
factory to  court  and  jury.  Gould  J.  thought  so  too,  and  accord- 
ing to  his  memory  it  was  the  practice  on  Western  circuit.  Nam 
J.  differed  on  principle  and  practice  of  Oxford  circuit.  Heath  J. 
concurred  with  Na,res  J.  on  principle  and  practice— said  that  it 
was  good  prima  facie  evidence.  L4.  Loughborough  C.  J.  thought 
the  practice  ought  to  decide,  and  would  take  time  to  inquire  of  it — 
afterwards  the  court  granted  a  new  trial.  N.  In  conversation  a  few 
days  after,  Gould  J.  expressed  his  dissatisfaction  to  Serjt.  Kerby. 

In  addition  to  the  preceding  decision  it  may  be  observed,  thtt 
Mr.  J.  Buller  in  Adam  v.  Kerr,  1  Bos.  &  Pull.  3Gl.  held,  "that 
the  hand-writiug  of  the  obligor  need  not  be  proved;  that  of  the 
subscribing  witness,  when  proved,  is  evidence  of  every  thing  ou  the 
face  of  the  paper;  which  imports  to  be  sealed  by  the  party.'*  The 
same  doctrine  may  be  inferred  from  the  cases  of  Cnuliflfe  v.  Sef- 
ton,  2  East,  1 83.  and  Prince  v.  Blackburn,  2  East,  250. 

If  the  subscribing  witness  swears  that  he  did  not  see  the  deed 
executed,  then  the  execution  may  be  proved  by  evidence  of  the 
hand-writing  of  the  party*.  The  same  rule  holds  with  respect  to  a 
promissory  notef. 

(8)  This  rule  extends  to  other  paper  writings,  as  well  as  deeds, 
e.  g.  old  receipts.  Fry  v.  Wood,  M.  11  G.  2.  B.  R.  MSS. 

(9)  It  is  worthy  of  remark,  that  in  Rees  v.  Mansell,  Hereford 
Sum.  Ass.  1705,  MSS.  Perrot,  Barou,  held,  that  if  a  deed  is  read 
in  evidence  on  account  of  its  antiquity,  yet  if  on  the  other  side  it 
is  shewn,  {ha.t  one  of  the  witnesses  is  alive,  he  must  be  produced ; 
or  the  deed  must  be  rejected.  And  he  said  a  deed  being  produced 
in  B.  R.  and  going  to  be  read,  it  appeared  that  Sir  J.  Jekyll  was  a 
subscribing  witness;  upon  which  the  court  said,  they  knew  he  was 
aliye,  and  \f  |ie  did  not  come  to  prove  it,  plaintiff  must  be  non-suit, 
It  was  mentioned  to  have  been  said  by  Yates  J.  on  a  former  cir- 

1 
*  Fitzgerald  ▼.  EUee,  9  Camp.  N.  P.  C.  635.  Lawrence  J. 
t  Lemon  v.  Dean,  2  Camp.  N.  P.  €.  636.  a.  Lc  Blauc  J. 
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or  interlineation,  the  execution  ought  to  be  proved,  although 
the  bond  be  above  SO  year* old,  by  the  subscribing  witness, 
if  living,  and  if  he  is  dead,  by  proving  his  hand-writing,  in 
order  to  encounter  the  presumption  arising  from  the  ra- 
zure,  &c.  • 

The  defendant,  on  the  general  issue  of  non  est  factum*; 
may  give  in  evidence  any  thing  which  proves  the  deed  to  be 
void  at  the  time  of  pleading;  as  razure,  interlineation,  addi- 
tion to,  or  other  alteration  of  the  deed  in  a  materia)  point 
by  the  obligee,  or  even  by  a  stranger  without  the  privity  of 
the  obligee.  In  like  manner  the  defendant,  on  non  est  fac- 
tum, may  give  in  evidence  coverture*  or  lunacy?,  at  the  time 
of  execution;  or  that  the  bond  was  given  to  a  feme  covert, 
and  her  husband  disagreed  to  it;  or  that  the  bond  was  deli- 
vered as  an  escrow*;  or  that  he  was  made  to  execute  it  when 
he  was  so  drunk,  that  he  did  not  know  what  he  did*.  But 
if  the  deed  is  voidable  only,  as  by  reason  of  infancy  or  du- 
ress, in  these,  and  the  like  cases,  the  obligee  cannot  plead 
non  est  factum;  for  it  is  his  deed  at  the  time  of  action 
brought,  and  must  be  avoided  by  special  pleading*.  So  if 
the  bond  is  voidable  by  statute,  that  must  be  pleaded  spe- 
cially. In  the  case  of  a  joint  bond,  if  one  obligor  only 
be  sued,  he  must  plead  the  matter  in  abatement6;  for  he 
cannot  take  advantage  of  it  in  evidence  on  the  general  issue 
non  est  factum*,  although  it  appear  upon  the  declaration 
that  there  are  other  obligorse;  nor  can  he  demur  upon  oyer*. 
So  where  the  bond  is  executed  by  three  obligors,  and  two 
only  are  sued*.  But  where  it  appears  on  the  record,  the 
objection  may  be  taken  in  arrest  of  judgment*. 

u  Pigot'a  case,  11  Hep.  37  a.    5  Rep.  b  5  Rep.  1 19.  a. 

119.  b.  c  Watts  v.  Goodman,    Lord  Rnym. 

x  12  Mod.  609.  per  Holt  C.  J.    Lam-  1460. 

bert  r.  Atkins,  3  Camp.  N.  P.  C.  d  Whelpdale's  case,    5  Rep.   1 19.  tu 

873.  S.  P.                              **  Stead  v.  Moon,  Cro.  Jac.  153. 

y  Yates  v.  Boen,  Str.   1104.  per  Lee  c  South  v.  Tanner,  3  Tauot.  354. 

C.  J.  on  the  authority  of  Smith  ▼.  f  Gilbert  v.  Bath,  Str.  503. 

Carr,  by  Pengfclly  CB.  g  South    v.  Tanner,   3   Taunt.  354. 

2  Stoytes  ▼-  Pearson,  4  Esp.  N.  P.  C.  Gaultou  v.  Challiner  and  Wilkinson, 

355.  Ellenborough  C.  J.  1  Wins.  Sannd.  291  c.  11. 

a  Cole  v.  Bobbins,  per  Holt  C.  J.Salk.  b  Horner  ▼.  Moor,  B.  R.  M.  34  Geo.  8. 

MSS.  Bull.  N.  P.  173.  cited  by  Aston  J.  5  Burr.  2014. 


cuit,  that,  for  the  sake  of  practice,  the  witness  should  not  be  ad- 
mitted to  prove  an  old  deed,  even  if  he  attended  for  that  purpose ; 
but  Ferrot  B.  retained  his  opinion,  and  said,  that  an  old  deed  is  ad- 
mitted only  on  a  presumption,  that  the  witnesses  are  dead ;  but 
when  the  contrary  is  made  to  appear,  they  must  be  called. 
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9.  Accord  and  Satisfaction. 

It  appears  from  some  of  the  books1,  that  to  debt  on  bond 
an  accord  executed  before  the  day  of  payment  may  be  plead* 
ed.  1  am  not,  however,  aware  of  any  case,  in  which  this 
point  has  been  expressly  determined.  If  such  plea  can  be 
pleaded,  the  following  rules  ought  to  be  attended  to;  first, 
that  the  thing  given  in  satisfaction  be  of  some  value  in  con- 
templation of  lawk;  hence,  a  release  of  an  equity  of  redemp- 
tion is  not  sufficient :  secondly,  if  the  debt  arises  by  the 
performance  or  breach  of  the  condition1,  and  not  by  virtue 
of  the  bond,  the  accord  and  satisfaction  must  be  pleaded  in 
discharge  of  the  condition,  and  not  of  the  bond;  lastly,  if 
the  debt  arises  upon  an  obligation  without  a  copdition*, 
satisfaction  by  deed  only  can  be  plHtyed ;  for  the  bond  itself 
cannot  be  discharged  without  specialty. 

Accord  and  payment  of  part  before  the  day*,  with  a  pro- 
mise to  pay  the  residue  at  a  future  day,  which  promise  the 
obligee  accepted  in  full  satisfaction  of  the  debt,  is  not  a 
good  plea;  because  the  promise  to  pay  is  executory. 

Although  one  bond  cannot  be  pleaded  in  satisfaction  of 
another*,  yet  payment  of  a  less  sum  before  the  day  in  full 
satisfaction,  and  acceptance  thereof  in  full  satisfaction,  may 
be  pleaded  in  bar  to  debt  on  bond ;  because  parcel  of  the 
debt,  before  the  day,  may  be  more  beneficial  to  the  obligee 
than  the  whole  at  the  day,  and  the  value  of  the  satisfaction 
is  not  material  But  care  must  be  taken  in  this  case  to 
plead  the  payment  of  part  to  have  been  made  in  full  satis- 
faction* ;  for  if  the  plea  states  the  payment  of  part  generally* 
it  will  be  bad. 

3.  Duress. 

To  debt  on  bond  the  defendant  may  plead,  that  it  was 
obtained  by  duress  of  imprisonment  (10).  This  plea  admits 
the  deed,  and  the  proof  of  the  issue  lies  on  the  defendant 
If  the  defendant  can  prove  that  he  was  compelled  to  ex- 

i  Anon.  Cro.  EHs.  46.  cited  in  Com.  n  Balston  t.  Butter,  Cro.  Ipix.  304. 

Dig.  Accord,  (A.  l.)  o  Cro.  Elis.  716.    Hob.  68, 9.    Cro. 
It  Preston  v.  Christmas,  9  Wils.  S6.  Car.  85.  Admitted  In  PianeTi  case, 

I  Neale  ▼.  Sheffield,  YeW.  199.  5  Rep.  117.  a. 

mac.  Cro.  Jae.  954.     Preston  v.  p  Id.  ResolTed. 

Chrirtmas,  9  Wils.  86. 


(10)  See  the  form  of  this  plea  in  the  Clerk's  Assistant,  77. 
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ecutfe  the  bond,  when  he  was  under  an  arrest,  without  legal 
process*,  or  by  the  process,  or  warrant  of  a  person  not  hav- 
ing legal  authority*,  it  is  sufficient  So  if  the  arrest  was  by 
warrant  from  a  justice  of  the  peace,  on  a  charge  of  felony, 
where  there  had  not  been  any  felony  committed' ;  or  if  the 
defendant,  having  been  arrested  under  legal  process,  waa 
-  forced  by  tortious  usage  in  prison1,  it  will  be  construed  a 
duress. 

The  duress  must  be  of  the  person  (II )  of  the  defendant  or 
his  wife*;  one,  who  is  a  surety  only,  cannot  plead  that  the 
bond  was  obtained  by  duress  of  the  principal*,  where  the 
bond  is  joint  and  several?.  It  has  been  observed,  that 
duress  must  be  pleaded,  and  cannot  be  given  in  evidence 
under  the  general  issue  non  est  factum;  tar  a  bond  obtained 
by  duress  is  not  void,  but  voidable  only. 

To  the  plea  of  duress;  the  plaintiff  may  reply  that  the 
defendant  was  at  largest  the  time  of  the  execution",  and 
that  he  sealed  and  delivered  the  bond  voluntarily,  and  not 
by  duress  of  imprisonment  ' 


4.  Illegal  Consideration, 

1.  By  the  Common  Law — Immoral— In  re- 
straint of  Trade^  $c. 

f.  By  Statute— Gaming— Sale  of  Office-* 
Simony*— Usury. 

1.  By  the  Common  Late— Immoral. — A  bond  may  be 
^voided,  if  it  has  been  made  upon  an  immoral  consideration ; 
ma  where  the  condition  of  the  bond  was,  that  the  obligee 


m  Con.  D4f .  Plead.  (a  W.  10.) 

r  W. 

a*  Aleyn,  93. 

fc*  \l  Inst.  488. 

m  Bra.  Abr.  Daren,  pt.  18. 


x  Hnacombe  v.  Standing,  Cro.  Jac. 

I87.   Adjudged  on  demurrer. 
J  1  Roll.  Abr.  687.  pi.  6. 
a  CI.  Am.  77. 


(11)  In  1  R.  Abr.  687*  p.  &  it  is  said,  that  if  a  person  executes 
a  deed  by  duress  of  his  goods,  he  may  avoid  the  deed;  and  20  Ass. 
pi.  14.  is  cited,  where  a  release  made  by  an  abbot,  by  duress,  of  bis 
cattle,  was  holden  void.  But  in  Sumner  and  Peryman,  Hil.  1708. 
cited  in  2  Str.  9i7.it  is  said  to  have  been  holden,  that  a  bond 
could  not  be  avoided  by  duress  of  goods.  See  also  Bro.  Abr.  Du- 
ress, pi.  16.  S.  P. 
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and  obligor  should  live  together  in  a  state  of  fornication*. 
'Bu£  a  bond  given'  in  consideration  of  past  cohabitation  with 
an  unmarried  woman,  is  good ;  because  it  shall  be  iutended 
as  a  compensation  for  the  wrong  doneb  (19). 

In  restraint  of  Trade. — With  respect  to  bonds  made  in  re* 
straint  of  trade,  it  may  be  observed,  that  wherever  a  sufficient 
consideration  appears  to  make  it  a  proper  and  useful  contract, 
and  such  as  cannot  be  set  aside  without  injury  to  a  fair  con- 
tractor, it  ought  to  be  maintained,  provided  the  restraint  is 
limited  to  a  particular  place;  but,  if  the  restraint  is  general, 
that  is,  not  to  exercise  a  trade  throughout  the  kingdom,  the 
bond  is  void  (13). 

In  debt  upon  bond,  the  defendant  prayed  oyer  of  the  con- 
dition', which  recited,  that  the  defendant  had  assigned  to 
the  plaintiff  a  lease  of  a  messuage  and  bakehouse  in  Li* 
quorpond  Street,  in  the  parish  of  St  Andrew,  Holbora, 
for  the  term  of  five  years;  and  provided,  that  if  the  de- 
fendant should  not  exercise  the  trade  of  a  baker  within 
that  parish,  during  the  said  term;  or,  in  case  he  did,  should 
within  three  days  after  proof  thereof  made,  pay  to  the 
plaintiff  the  sum  of  50/.,  then  the  bond  should  be  void. 
The  defendant  then  pleaded,  that  he  was  a  baker  by  trade, 
that  he  had  served  an  apprenticeship  to  it,  by  reason  where- 
of the  bond  was  void ;  wherefore  he  traded,  as  it  was  law- 
ful for  him  to  do.  On  demurrer,  the  court  adjudged  the- 
ft Walker  ▼.  Perfeini,  3  Burr.  1568.    b  Turner  v.  Vangtan,  2  Wils.  339. 

1  Bl.  Rep.  517.  8.  C.  c  Mitchel  v.Jteynolds,  1  P.  Wms.l8L 


(12)  See  Marchioness  of  Annandale  v.  Harris,  2  P.  Wms.  439, 
Priest  v.  Parrot,  2  Vez.  160.  and  Gray  v.  Mathias,  5  Ves.  J  no. 
286. 

(13)  "The  general  rule  is,  that  all  restraints  of  trade  (which  die 
law  so  much  favours),  if  nothiug  more  appear,  are  bad.  This  is 
the  rule  which  is  laid  down  in  the  famous  case  of  Mitchel  v. 
Reynolds,  (which  is  well  reported  in  I  P.  Wms.  181.;  in  which 
Lord  Macclesfield  took  such  great  pains,  and  in  which  all  the  cases 
and  arguments  in  relation  to  this  matter  are  thoroughly  weighed 
and  considered.)  But  to  this  general  rule  tjiere  are  some  excep- 
tions; as  first,  that  if  the  restraint  he  only  particular  in  respect  to 
the  time  or  place,  and  there  be  a  good  consideration  given  to  the 
person  restrained,  a  contract  or  agreement  upon  such  consideration 
so  restraining  a  particular  person,  may  be  good  and  valid  in  law, 
notwithstanding  the  general  rule,  and  this  wus  the  very  case  of 
Mitchel  v.  Reynolds."  Per  Willes  C.  J.  in  the  Master,  &c.  of 
G unmake rs  v.  Fell,  Willes,  388.  See  further  on  this  subject 
Gale  v.  Reed,  8  East,  80. 
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bond  to  be  good,  on  the  ground,  that'frpm  the  particular 
circumstances  and  consideration  set  forth,  the  contract  ap- 
peared to  be  reasonable  and  useful,  and  that  the  restraint 
was  a  particular  restraint,  founded  on  a  valuable  considera- 
tion. See  also  the  case  of  Chesman  v.  Nainby,  2  Str,  739. 
3  Bro.  P.  C.  349.  in  which  the  courts  of  common  pleas,  king's 
bench,  and  house  of  lords,  successively  recognized  the  same 
principle,  viz.  that  contracts  entered  into  between  two  per- 
sons, to  restrain  one  of  them  from  setting  up  or  exercising 
a  particular  trade  or  employment,  within  a  certain  limited 
district,  and  for  a  valuable  consideration,  were  valid  in  law. 

As  to  the  limits  within  which  a  person  may  restrain  him- 
self from  exercising  his  trade,  it  is  impossible  to  lay  down 
any  rule  for  ascertaining  in  what  cases  such  limits  are  rea- 
sonable and  what  not.  In  Chesm&n  v.  Nainby,  the  distance 
within  which  the  obligor  agreed  not  to  exercise  the  same 
trade  with  the  obligee,  was  half  a  mile  only  from  the  place 
where  the  obligee  resided.  In  Clerk  v.  Comer,  Cas.  Temp. 
Hardw,  53.  and  7  Mod.  230.  8vo.  edit.  S.  C.  by  the  name 
of  Colmer  v.  Clark,  the  condition  was  uot  to  carry  on  trade 
within  the  city  of  Westminster,  or  bills  of  mortality,  and 
the  bond  was  holden  to  be  good.  And  in  a  more  recent 
case  of  Davis  v.  Mason,  5  T.  R.  118.  where  the  defendant 
had  bound  himself  not  to  practise  as  a  surgeon  within  ten 
miles  of  the  plaintiffs  residence,  the  court  did  not  think  the 
limits  unreasonable,  and  on  the  authority  of  Mitchel  v. 
Reynolds,  the  bond,  being  founded  on  a  valuable  consider- 
ation, was  adjudged  good  (14). 

It  is  impossible  to  enumerate  every  species  of  illegality 
for  which  a  bond  may  be  avoided ;  but,  before  I  close  this 
head,  I  cannot  forbear  to  mention  one  case  relative  to  it, 
which  underwent  a  long  and  serious  discussion.  The  case 
alluded  to  is  that  of  Collins  v.  Blanternd,  reported  in  2  Wils. 
347.  It  was  an  action  of  debt  on  bond,  dated  the  6th  of  April, 
1765,  in  which  defendant  was  jointly  and  severally  bound 
with  A.  and  B.  in  the  penal  sum  of  700/.,  conditioned  for 

d  Cited  in  5  East,  29s. 


(14)  In  Bunn  v.  Guy,  4  East,  190.  an  agreement  entered 
into  by  a  practising  attorney  in  London,  to  relinquish  his  business 
and  recommend  his  clients  to  two  other  attornies,  and  that  he 
would  not  himself  practise  in  such  business  within  London  and  150 
miles  from  thence  ;  and  that  he  would  permit  them  to  make  use  of 
his  name  in  their  firm  for  one  year;  wa,s  holden  to  be  a  Valid  agree* 
ment. 
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the  payment,  by  A.  atid  B.  and  the  defendant,  of  the  sum 
of  SML  on  the  (jth  of  May  following.    The  defendant,  hav- 
ing prayed  oyer  of  the  bond  and  condition,  pleaded  that  two 
of  the  obligors,  A.  and  B.,  and  three  other  persons,  stood 
indicted  by  John  Rudge,  on  five  several  indictments,  for 
wilful  and  corrupt  perjury,  and  had  severally  pleaded  not 
guilty ;  that  the  several  traverses  on  the  indictment  were 
coming  on  to  be  tried  at  the  assizes  in  Stafford,  whereupon 
it  was  unlawfully  and  corruptly  agreed,  between  Rude e  the 
prosecutor,  the  plaintiff,  and  the  five  persons  indicted,  that 
the  plaintiff  should  give  Rudge  his  note  for  350/.,  payable 
one  month  after  date,  for  not  appearing  to  give  evidence  at 
the  trial,  and  the  obligors  should  execute  a  bond  to  the 
plaintiff,  of  the  same  date  with  the  uote,  as  an  indemnity  to 
.   the  plaintiff  forgiving  such  note.    The  plea  then  stated  the 
carrying  this  agreement  into  effect,  on  the  6th  of  April, 
l?(j5,  and  concluded  with  an  averment,  that  the  bond  was 
given  for  the  said  consideration,  and  no  other,  and  that  the 
obligors  were  not  indebted  to  the  plaintiff  in  any  sum  of 
money,  and  therefore  the  bond  was  void  in  law.    On  de- 
murrer, the  court  gave  judgment  "for  the  defendant  on  these 
5 rounds :  1st,  That  the  whole  transaction  was  to  be  consi- 
ered  as  one  entire  agreement ;  for  the  bond  and  note  were 
both  dated  upon  the  same  day,  for  payment  of  the  same 
sum  of  money  on  the  same  day;   that  it  was  an  agree- 
ment to  stifle  a  prosecution  for  wilful  and  corrupt  perjury, 
a  crime  most  detrimental  to  the  commonwealth ;  that  the 
promissory  note  was  certainly  void,  and  consequently  the 
plaintiff  was  not  entitled  to  recover  upon  the  bond  which 
was  given  to  indemnify  him  from  such  note;  they  were  both 
bade,  the  consideration  for  giving  them  being  wicked  and 
unlawful.    2d)y,  That  the  bond  was  void,  because  it  was 
given  for  thepurpose  of  tempting  a  man  to  transgress  the 
law.    3dly,  That  the  special  matter  might  be  pleaded,  aU 
though  it  was  objected,  that  the  law  would  not  endure  a 
fact  in  pais  dehors  a  specialty  to  be  averred  against  it,  and 
that  a  deed  could  not  be  defeated  by  any  tiling  less  than  a 
deed;  for  the  condition  in  this  case  was  for  the  payment  of 
a  sum  of  money ;  but,  that  payment  was  to  be  made,  was 
grounded  upon  a  vicious  consideration,  which  was  not  in* 
consistent  with  the  condition  (15),  but  struck  at  the  con- 

e  S.  P.  admitted  per  Cur.  iuCulhbert  w.  Haley,  S  T.  R.  390. 
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tract  itself,  in  such  a  manner  as  shewed  that  the  bond  never  % 
had  any  legal  entity,  arid  if  it  never  had  any  being  at  all* 
then  the  maxim,  that  a  deed  must  be  defeated  by  a  deed  of 
equal  strength,  did  not  apply  to  this  case.  The  averment 
pleaded  in  this  case  was  not  contradictory  to,  but  ex  plana* 
tory  of,  the  condition :  as  to  the  argument,  that  if  there  was 
not  any  consideration  for  the  bond  it  was  a  gift ;  that  was  to 
he  repelled  by  shewing  it  was  given  upon  a  bad  considera- 
tion: this  destroyed  the  presumption  of  donation.  4thly^ 
•That  the  plea  was  properly  concluded,  "and  so  the  said 
bond  is  void,"  or  at  least  this  conclusion  wa3  well  enough 
upon  general  demurrer. 

In  debt  on  bond,  conditioned  for  the  payment  of  a  sum  of 
money  in  case  the  defendant  did  not  procure  I.  9.,  then  £m- 
presscd;  to  appear  and  delivefr  himself  to  the  plaintiff  wheii 
called  uponf.  The  defendant  pleaded  that  I.  S.  having  been 
unlawfully  impressed,  the  plaintiff  was  unwilling  to  dis- 
charge him,  unless  he  would  agree  to  pay  a  certain  sam  of 
money,  and  would  procure  the  defendant  to  become  bound, 
•and  thereupon  it  was  unlawfully  agreed,  that  the  plaintiff1 
should  discharge  I.  S.  on  the  defendant  becoming  bound 
for  that  sum,  and,  therefore,  the  bbnd  was  void.  To  this 
plea  there  was  a  general  demurrer,  which  was  endeavoured 
to  be  supported,  on  the  ground,  that  the  defendant  could 
not  aver  matter  inconsistent  with  the  condition  of  th6  bohd ; 
that  it  appeared  by  the  condition,  that  the  party  was  im- 
pressed, which  meant  legally  ervi  termini.  But  the  court 
overruled  the  demurrer,  and  held  the  plea  to  be  good. 

*  '    f  Pole  v.  Harrobin,  K.  8*  G.  3.  B.  R.  9  East,  4l6.  n. 


is,  that  matter  inconsistent  with  or  contrary  to  the  deed,  cannot 
lie  alleged*,  but  matter  consistent  with  the  deed  may;  the  bond  in 
the  present  case  is  for  the  payment  of  money ;  the  plea  admits  this, 
and  the  averment  alleges  upon  what  consideration  that  money  was 
to  be  paid,  and  therefore  is  not  consistent  with,  or  contradictory 
to,  the  condition  of  the  bond  ;  this  rule  of  pleading  applied  to  the 
cases  of  simony,  duress,  coverture,  infancy,  &c."  A rgunienf  for  de- 
fendant, S.  C.  £  Wils.  347.  "  Since  the  case  of  Pole  v.  Harrobin, 
£.  33  G.  3.  B.  K.  it  has  been  generally  understood,  that  an  obli- 
gor is  not  restrained  from  pleading  any  matter,  which  shews  that 
the  bond  was  given  upon  an  illegal  consideration,  whether  consist- 
ent or  not  with  the  condition  of  the  bond."  Per  Ld.  £  Hen  borough 
C.  J.  in  Paxton  v.  Popham,  Q  East,  421,  2. 

*  Buckler  ▼.  Millerd,  9  Veutr.  107.    Mease  v.  Mease,  Cowp.  47. 
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So  where  the  condition  of  the  bond  stated,  that  the  de- 
fendants had  taken  up,  borrowed,  and  received  of  the  plaiqtiffs, 
a  sum  of  money,  which  was  to  run  at  respondentia  interest*, 
on  the  security  of  certain  goods  shipped  from  Calcutta  to 
Ostend.  The'defendants  pleaded,  that  the  bond  was  given 
to  cover  the  price  of  goods  sold  by  the  plaintiffs  to  the  de- 
fendants, for  the  purpose  of  an  illegal  traffic  from  the  East 
Indies,  and  that  the  plaintiffs  knowingly  assisted  in  prepar- 
ing the  goods  for  carriage  u  pon  such  illegal  voyage.  On  de- 
murrer to  this  plea,  it  was  urged,  in  support  of  the  demur- 
rer, that  the  matter  in  the  plea  being  directly  inconsistent 
with  the  matter  stated  in  the  condition,  it  ought  to  have 
been  averred  in  the  plea,  that  the  statement  in  the  condi- 
tion was  merely  colourable;  but  the  court  overruled  the 
objection,  and  held  the  plea  to  be  good :  Lord  Ellen  borough 
C.  J.  observing,  that  upon  the  adjustment  of  the  account, 
after  the  goods  were  sold,  the  parties  might  have  calculated 
upon  the  debt  as  upon  a  loan  to  that  amount,  and  therefore 
there  was  not  any  necessary  inconsistency  between  the  two 
statements;  even  taking  the  case  upon  the  strict  rule  of  law, 
as  it  had  been  generally  considered  before  the  case  of  Col- 
lins v.  Blantern,  but  since  that  case  there  could  not  be  any 
doubt  upon  it.  And  Le  Blanc  J.  observed,  that  after  the 
cases,  breaking  in  upon  the  old  rule,  had  determined,  that 
though  the  bond  state  nothing  illegal  upon  the  face  of  it,  the 
obligor  may  shew  by  his  plea,  that  it  was  given  for  an  ille- 
gal consideration*  they  had  in  effect  decided,  that  he  may 
shew  an  illegal  consideration,  different  frdm  the  considera- 
tion stated  in  the  condition.  And  when  the  plea  states, 
that  the  bond  was  givcta  to  cover  the  price  of  goods  illegally 
contracted  to  be  sold  and  shipped,  it  does  in  effect  deny 
that  it  was  given  for  money  borrowed ;  and  it  shews  that 
the  statement  in  the  condition  was  made  colourably  in  order 
to  cover  the  illegal  agreement. 

2.  By  Statute.— Where  the  consideration  on  which  the 
bond  is  given  is  illegal  by  statute,  the  defendant  may  take 
advantage  of  it  by  pleading.  And  if  the  bond  contain  seve- 
ral conditions,  although  one  of  the  conditions  only  be  void 
by  a  statute,  yet  the  whole  bond  is  voidh. 

Gaming. — By  stat.  9  Ann.  c.  14.  s.  1. "  All  bonds  executed 
by  any  person,  where  the  whole  or  any  part  of  tbe  consi- 
deration is  for  money,  or  other  valuable  thing,  won  by 
gaming  or  playing  at  cards,  dice,  tables,  tennis,  bowls,  or 
"  other  game;  or  by  betting  on  the  sides  or  hands  of  such 

f  Paxtoq.r.  Popbam,  9  East,  40t.  h  Norton  v.  Syus,  Moor,  Mfc 
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as  game  at  any  of  the  said  games;  or  for  repaying  any  mo- 
ney knowingly  lent  or  advanced  for  such  gaining  or  bet- 
ting; or  lent  or  advanced  at  the  time  and  place  of  such 
play,  to  any  person  so  gaming  or  betting,  or  that  shall 
"  during  such  play  so  game  or  bet,  shall  be  void." 

In  a  plea  upon  this  statute,  it  must  be  shewn  at  what  play 
or  came  the  money  was  lost;  because  that  is  matter  of  law 
and  not  merely  evidence1;  and  the  particular  game  specified 
must  be  provedk. 

Sale  of  Office. — By  stat.  5  and  6  Edw.  6.  c.  16.  s.  2.  and  3, 
If  any  person  take  any  bond  to  receive  any  money,  fee,  re- 
ward, or  other  profit,  directly  or  indirectly,  for  any  office  or 
offices,  or  any  part  of  them,  oyr  to  the  intent  that  any  per- 
**  son  should  enjoy  any  office,  or  the  deputation  of  any  of- 
fice, or  any  part  thereof,  which  office,  or  any  part,  shall 
in  any  wise  touch  the  administration  or  execution  of  jus- 
tice; or  the  receipt,  controlment,  or  payment  of  any  of 
"  the  king's  money,  revenue,  account,  aulnage,  auditorship, 
**  or  surveying  any  of  the  king's  lands,  tenements,  or  here- 
ditaments; or  any  of  the  king's  customs,  or  any  other  ad- 
ministration or  necessary  attendance  in  any  of  the  king's 
'*  custom-houses,  or  the  keep  of  any  of  the  king's  towns, 
"  castles,  or  fortresses,  being  used  or  appointed  for  a  place 
"  of  strength  and  defence;  or  which  shall  touch  any  clerk- 
"  ship  to  be  occupied  in  any  manner  of  court  of  record, 
"  wherein  justice  is  to  be  ministered,  every  such  bond  shall 
"  be  void  against  the  person  making  it" 

The  4th  section  provides  against  the  extension  of  this  act 
to  any  Qffjce,  whereof  any  person  is  seised  of  any  estate  of 
inheritance,  and  any  office  of  parkership,  or  of  the  keeping 
of  auy  park,  house,  manor,  garden,  chase,  or  forest 

If  defendant  is  desirous  of  taking  advantage  of  the  pre- 
peding  statute1,  he  must  plead  it  specially,  in  order  that 
the  plaintiff  may  have  an  opportunity  of  shewing  that  he  is 
fvithin  the  exceptions  of  the  statute. 

There  were  two  principal  reasons  for  making  this  statute*, 
1st,  that  offices  might  be  exercised  by  persons  of  skill  and 
integrity;  gudly,  that  they  might  take  only  the  legal  fees; 
for,  those  who  buy  their  offices  wi|l  be  apt  tp  take  more 
than  their  legal  fees,  according  tQ  what  is  said  in  3  Inst  148. 
*•  they  that  buy  will  sejl." 

The  office  of  register  of  an  archdeaconry  is  an  office  with- 

i  Colborn  v.  Stock  dale,  ]  Str.  AQ3.  1  Hornby  v.  Coin  ford,  Fitzgib.  45. 

Jt  Mazzinghi  v.  Stephenson,  I  Camp,    m  Willes,  573,  4. 
N.  P.  C.  291. 
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in  this  statute*,  because  it  is  an  office  concerning  the  admi- 
nistration of  justice.  So  is  the  office  of  auditor  of  Wales'; 
so,  as  it  seems,  is  the  office  of  under*sherifi*. 

-  Where  an  office  is  within  the  statute,  and  the  salary  is 
certain,  if  the  principal  makes  a  deputation,  reserving  a 
lesser  sum  out  of  the  salary,  and  take  a  bond  conditioned  for 
the  payment  of  such  lesser  sum,  such  bond  is  not  within 
the  statute*.  So  if  the  profits  be  uncertain,  arising  from 
fees,  if  the  principal  make  a  deputation,  reserving  a  sum 
certain  out  of  the  fees  and  profits  of  the  office,  it  is  good' ; 
for  in  these  cases  the  deputy  is  not  to  pay,  unless  the  profits 
amount  to  so  much ;  and  though  a  deputy,  by  bis  con&titu* 
tion,  is  in  place  of  his  principal,  yet  he  has  not  any  right 
to  the  fees,  which  still  continue  to  be  the  principal's;  so 
that  as  to  him,  it  is  only  reserving  a  part  of  his  own,  and 
giving  away  the  rest  to  another1 ;  but  where  the  reservation 
or  agreement  is  not  to  pay  out  of  the  pro6ts,  but  to  pay 
generally  a  certain  sum,  it  must  be  paid  at  all  events,  and  a 
bond  conditioned  for  the  payment  of  such  sum  is  void  by 
the  statute. 

So  where,  by  the  condition  of  the  bond  it  appeared,  that 
A.  had  granted  to  B.  and  C  (the  son  of  A.)  the  office  of 
register  of  an  archdeaconry  for  their  lives,  and  the  terms  of 
the  condition  were,  1st,  that  B.  should  permit  C  to  receive 
all  the  profits  of  the  office ;  and,  Sdly,  that  B.  should  sur- 
render the  office  and  profits  whenever  C.  should  require  it; 
it  was  holden,  that  this  condition  wan  within  the  provision 
-of  the  statute,  and  made  the  bond  void  ;  first,  because  an 
agreement  to  have  all  the  profits  was  an  agreement  to  re- 
ceive some  profit,  which  was  contrary  to  the  words  of  the 
statute;  secondly,  because  either  B.  must  execute  the  office 
for  nothing,  or  he  must  take  more  than  his  legal  fees;  that 
a  person  of  skill,  and  of  integrity,  would  not  execute  such 
an  office  for  nothing;  and  if  he  had  any  thing  for  it,  it  must 
be  by  extortion,  andby  taking  illegal  fees,  and  thereby  the 
principal  end  of  the  statute  would  be  eluded.  As  to  the 
2d  branch  of  the  condition,  viz.  that  B.  should  surrender  the 
office  at  the  request  of  C. ;  the  court  said,  that  it  was  unne- 
cessary to  decide  upon  that,  inasmuch  as  it  had  been  holden, 
in  Norton  v.  Syms,  Moore,  850,  and  Lee  v.  Coisbill,  Cro. 

b  Woodward  v.  Fox,  3  Lev.  289.  Layng  r  lb  and  Gmlliford  ▼.  Dc  Cardosefl, 

v.  Paiue,  Willes,  5;].  S.  P.  Safe.  466. 

o  Godolphin  r.  Tudor,  Salk.  468-  s  Adjudged  in  Godolphin,  v.  Tudor, 

p  Browning  v.  Halford,  Frcein.  19.  Salk.  4b8. 

q  Per  Cur.  in  Godolphin  v.  Tudor,  t  Layng  v.  Paiue,  Willes,  571. 

Salk.  46s. 
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Eli  a.  599.,  that  if  any  of  the  conditions  are, void  by  statute, 
the  whole  bond  is  void.  They  intimated,  however,  a  clear 
opinion  that  this  branch  of  the  condition  was  void  also;  for 
the  donor  thereby  reserved  to  himself  an  absolute  power 
over  his  officer,  which  he  ought  not  to  do.  Besides,  if  this 
were  allowed,  there  would  be  a  plain  method  chalked  out 
to  evade  the  statute;  for  any  one  by  this  mean  might  sell 
an  office  for  the  full  value.  For  let  such  a  condition  be  put 
in,  let  the  bond  be  given  for  the  full  value  of  the  office,  and 
let  it  be  agreed  between  them,  that  the  officer  shall  refuse  to 
surrender  upon  request,  and  then  the  grantor  will  recover 
on  the  bond,  and  so  have  th£  full  value  of  the  office. 

A.  by  the  interest  which  be  had  with  the  commissioners 
uf  excise",  procured  for  B.f  his  brother,  a  supervisors  place 
in  that  office,  and  in  consideration  thereof,  B.  gave  a  bond 
for  the  payment  of  10/.  per  annum  to"  A.,  by  half  yearly 
payments,  as  long  as  B.  should  continue  in  the  office.  B< 
died,  having  for  some  years  omitted  the  payment  of  this 
annual  sum  of  10/.,  whereupon  A.  brought  an  action  on  the 
bond  against  the  widow  and  executrix  of  B.,  who  pleaded 
a  sham  plea  of  payment,  and  brought  a  bill  in  equity  to  be 
relieved  against  the  bond.  For  the  defendant  it  was  ob- 
jected, that  the  bond  was  admitted  to  be  good  at  law,  by  the 
plaintiff's  not  having  been  advised  to  plead  the,  statute  of 
5  and  6  Edw.  (j.  against  the  sale  of  offices ;  neither  truly  in 
this  case  could  the  stat.  have  been  pleaded,  being  made  long 
before  the  excise  became  a  branch  of  the  revenue;  that  the 
law  being  with  the  defendant,  it  would  be  hard  to  take  the 
benefit  thereof  from  him,  especially  when  he  was  not  plain* 
tiff  in  equity,  did  not  pray  any  aid  of  that  court,  and  had 
not  been  guilty  of  any  fraud.  But  by  Lord  Talbot  Ch.' 
bonds  of  this  nature  are  highly  to  be  discouraged;  merit, 
industry,  and  fidelity,  ought  to  recommend  persons  to  these 
places,  and  not  interest,  with  the  commissioners,  who,  it  is 
to  be  presumed,  had  they  known  from  what  motive  the 
plaintiff  at  law  applied  to  them  on  behalf  of  his  brother* 
would  have  rejected  him.  The  officers  giving  money  to  a 
friend  of  the  commissioners,  for  his  interest,  is  altogether 
as  .bad  as  giving  money,  or  a  bond  for  money,  to  the  com- 
missioners themselves,  which  undoubtedly  would  have  been 
relieved  against.  It  is  a  fraud  on  the  public,  and  would 
open  a  door  for  the  sale  of  offices  relating  to  the  revenue. 
The  taking  away  from  the  officer,  what  the  commissioners 
and  the  treasury  think  to  be  but  a  reasonable  reward  for  his 
care  and  trouble,  and  an  encouragement  to  his  fidelity, 

u  Law  v.  Law,  3  P.  Wins.  391.  and  Ca.  Temp.  Talb.  140. 
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must  needs  be  of  the  most  pernicious  consequence,  and  in- 
duce him  to  make  it  up  by  some  unlawful  means,  such  as 
corruption  and  extortion;  and  though  the  excise  was  no 
part  of  the  revenue  at  the  time  of  making  the  statute  of 
5  and  6  Edw.  6.,  yet  there  may  be  good  ground  to  construe 
it  within  the  (16)  reason  and  mischief  of  the  law,  which  is 
rather  remedial  than  penal. 

Simony. — Simony  is  the  corrupt  presentation  of  a  person 
to  an  ecclesiastical  benefice  for  money,  &c. 

Every  contract  made  for  or  about  any  matter  or  thing, 
which  is  prohibited  and  made  unlawful  by  any  statute*,  is 
a  void  contract,  although  the  statute  itself  doth  not  men- 
tion that  it  shall  be  so,  but  only  inflicts  a  penalty  on  the 
offender;  because  a  penalty  implies  a  prohibition,  though 
there  are  not  any  prohibitory  words  in  the  statute.  Hence, 
in  the  case  of  simony,  although  the  statute  (31  £liz.  c.  6.) 
only  inflicts  a  penalty  by  way  of  forfeiture,  and  does  not 
mention  any  avoiding  of  the  simoniacal  contract,  yet  it  has 

x  31  Elix.  c.  6.  19  Ann,  stat.  9.  c.  19.  Per  Holt  C.  J.  in  Bartiett  v.  Yinsr, 

Carth.  959. 


(16) 'It  is  no  new  thing,  but  usual,  that  an  interest  raised  by 
a  subsequent  statute  should  he  under  the  same  remedy  and  advan- 
tage as  an  interest  existing  before.  Thus  at  common  law,  no' ac- 
ceptance of  a  collateral  recom  pence  could  bar  a  wife  of  her  dower; 
but  the  stat.  'of  27  H.  8.  made  a  jointure  to  be  a  bar,  which  at 
that  time  extended  only  to  a  Jointure  made  by  act  executed  in 
the  husband's  life-time.  •  Afterwards  the  32  of  H.  8.  enabled 
a  mau  to  devise  his  lands,  when  it  was  holden,  that  if  a  man  were 
to  devise  lands  to  his  wife  in  satisfaction  of  her  dower,  and  she 
should  accept  them,  this  would  be  a  bar  within  stat.  27  H.  8. 
4  Rep.  4.  a.  b.  because  it  is  within  the  same  equity  and  reasoo, 
and  the  diversity  is  in  the  manner  only,  uot  in  the  thing.  So 
exchequer  bills,  though  created  and  made  valuable  by  a  statute 
subsequent  to  that  of  12  Car.  2.  c.  SO.  for  erecting  the  post-office, 
yet  are  portable  within  the  intent  of  the  said  act  of  12  Car.  2.  and 
on  a  letter  in  which  such  bills  were  enclosed  being  lost  out  of  the 
office,  the  post-masters  were  holden  chargeable.  From  the  Lord 
C.  Justice  Holt's  argument  in  the  case  of  Lane  v.  Cotton  and 
Franklaqd,  in  the  reporter's  (P.  Wms.)  MSS.  See  also  Salk.  17. 
And  it  is  observable,  that  though  the  other  three  judges  of  B.  FL 
differing  in  opinion  with  the  Chief  Justice,  judgment  was  given  in 
that  case  for  the  defendants;  yet  on  a  writ  of  error  being  brought 
in  the  Exchequer  Chamber,  the  defendants  are  said  to  have  made 
satisfaction  to  the  plaintiff,  which  put  an  end  to  all  further  pro* 
feedings. 
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tjeen  always  holden,  that  such  contracts,  being  against  law, 
are  void. 

For  the  better  understanding  the  nature  of  simoniacal 
contracts,  it  will  be  proper  to  set  forth  the  legislative  pro- 
visions against  simony. 

By  stat.  31  Eliz.  c.  6.  for  the  avoiding  simony  and  cor* 
ruption  in  presentations,  collations,  and  donations,  of  and 
to  benefices,  dignities,  prebends,  and  other  livings  and 
promotion^  ecclesiastical,  and  in  admissions,  institutions, 
fend  inductions  to  the  same,  it  is  enacted,  that  "  if  any 
person  or  persons?  (17),  or  bodies  corporate,  shall,  for 
money,  reward,  gift,  profit,  or  benefit,  directly  or  indi- 
"  rectly,  or  for  or  by  reason  of  any  promise,  agreement,  grant, 
"  bond,  covenant,  or  other  assurance  of  or  forany  money, 
"  &c.  directly  or  indirectly,  present  or  collate  any  person 
•  ?  to  any  benefice,  with  cure  of  souls,  dignity,  prebend,  or 
"  living  ecclesiastical,  or  bestow  the  same  for  any  such 
"  corrupt  consideration,  every  such  presentation,  $c.  and 
"  every  admission,  institution,  investiture,  and  induction, 
?'  thereupon,  shall  be  void;  and  it  shall  be  lawful  for  the 
"  crown  (18)  to  present,  &c.  to  such  benefice,  &c.  for  that 
?'  one  turn  only,  and  every  person,  &c.  that  shall  give  or 
?'  take  such  money,  &c,  or  take  or  make  any  such  promise, 
*'  &c.  or  qjther  assurance,  shall  forfeit  the  double  value  of 
"  one  year1 8  profit  of  such  benefice,  &c.  and  the  person  so 
"  corruptly  taking,  &c.  such  benefice,  &c.  shall  thenceforth 
"  be  adjudged  a  disabled  person  to  have  the  same"  (10). ' 

"  If  any  person  shall  for  money*,  &c.  (other  than  for 
f  lawful  tees)  or  for  any  promise,  &c.  or  other  assurance 
"  for  money,  &c.  directly  or  indirectly  admit,  institute,  in-' 
••  stall,  induct,  invent,  or  place  any  person  in  any  benefice, 
with  cure  of  souls,  dignity,  prebend,  or  other  living  eq- 
clesiastical,  every  such  offender  shall  forfeit  double  the 
"  value  of  one  year's  profit  of  such  benefice,  &c,  and  the 
?'  same  benefice,  &c.  shall  be  void,  and  the  patron,  &c.  shall 

y  s.  s.  *  s.  6. 


(17)  Usurpers,  as  well  as  persons  having  title  to  present  or  col- 
late, are  within  this  statute.     \  Intf.  120.  a. '  3  Inst.  153. 

(18)  If  the  corrupt  presentation  or  col  ration  is  by  an  usurper, 
then  the  king  shall  not  present,  but  the  rightful  patrop.  $  Inst,  153, 
154.  1  Inst.  120.  a. 

(19)  Where  the  presentee  is  not  privy  tp  the  corrupt  contract,  be 
shall  not  \>e  adjudged  a  disabled  person,  3  Inst.  154. 


506  DEBT. 


ffC 


"  present  or  collate  unto  the  same,  as  if  the  party  to  ad% 
••  mitted,  &a  were  dead." 

The  7tli  section  provides,  that  no  title  to  confer  or  pre- 
sent by  lapse,  shall  accrue  upoo  any  voidance  mentioned  in 
this  act,vbut  after  six  months  next  after  notice  given  of  such 
voidance,  by  the  ordinary  to  the  patron. 

By  the  &th  section,  it  is  enacted,  that  "  If  any  incumbent 
"  of  any  benefice,  with  pure  of  souls,  shall  corruptly  resign 
"  or  exchange  the  same,  or  corruptly  take  for  the  resigning 
"  or  exchanging  the  same,  directly  or. indirectly,  any  pen* 
"  sipo,  money,  or  benefit,  as  well  the  giver  as  the  taker 
"  thereof  shall  lose  double  the  value  of  the  sum  so  given, 
*<  the  one  moiety  as  well  thereof  as  of  the  forfeiture  of  double 
value  of  one  year's  profit  to  he  tq  the  crown ;  and  the 
c^her  to  him  that  will  sue  for  the  same,  by  action  of 
**  d$bt,  bill,  or  information,  in  any  of  the  king's  courts  of 
„  M  record." 

The  next  statute  relating  to  this  subject  is,  the  12  Ann. 
stat.  9.  cl$.  by  the  second  section  of  which  it  is  enacted, 
that**  if  any  person  shall,  for  money  or  profit,  or  for  any 
**  promise,  agreement,  &c.  or  other  assurance  for  money, 
44  &c.  directly  or  indirectly,  in  his  own  name,  or  the  name 
of  any  other  person,  procure  the  next  presentation  to  any 
ecclesiastical  living,  and  shall  be  presented  or  collated 
"  thereupon,  every  such  presentation  and  admission,  &c. 
**  shall  be  void,  and  such  agreement  shall  be  deemed  a  simo- 
"  niacal  contract;  and  it  shall  be  lawful  for  the  crown  to 
'c  present  for  that  turn  only ;  and  the  person  so  corruptly 
"  accepting  such  living,  shall  thenceforth  be  disabled  to 
"  enjoy  the  same"  (20). 

Having  thus  set  forth  the  material  provisions  of  the  sta- 
tutes against  simony,  it  only  remains  to  state  briefly  the 
determinations  which  have  been  made  in  respect  of  bonds 
given  by  olerks  to  patrons,  on  receiving  a  presentation  to  a 
living-,  and  first,  it  has  been  holden,  that  it  the  patron  takes 
of  the  clerk  a  bond  conditioned  for  the  performance  of  a 
legal  act,  as  to  pay  a  sum  of  money  to  the  son  of  the  last 
incumbent  for  a  certain  time* ;  to  resign  when  the  patron'i 

a  Baker  r.  Monford,  Noy,  149.  V 


•  (SO)  The  put-chase  of  ah  advowsonin  fee,  where  no  privity  of  the 
clerk  intended  to  be  presented  appears,  has  been  holden  not  to  be 
onaottiacal ;  although  the  incumbent  was  m  extremis  at  the  time 
when  the  purchase  was  made.  Barret  v.  Gtubh,  2  Bl.  Rep.  1053. 
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nephew  attaint  his  fut)  age1* ;  to  resign  on  three  months  no- 
tice to  be  given  by  the  patron,  in  order  that  the  patron's 
son  may  be  presented,  and  to  keep  the  buildings  on  the  liv- 
ing in  repair0 ;  to  reside  on  the  living,  or  to  resign,  in  ease 
of  not  returning  after  notice,  and  also  not  to  commit  waste, 
&c.  on  the  parsonage  housed ;  such  bond  is  good,  and  cannot 
be  avoided  on  the  ground  of  simony. 

£dly.  With  respect  to  general  resignation  bonds,  or  bonds 
conditioned  to  resign  at  the  request  of  the  patron,  without 
expressing  the  object  for  which  such  resignation  is  intended, - 
it  may  be  observed,  that  a  long  train  pf  solemn  decisions 
from  the  8th  year  of  James  the  First,  to  the  26th  of  George 
the  Second6,  (a  period  of  145  years)  had  established  that 
such  bonds  were  legal;  because  it  was  possible  that  they 
might  have  been  taken  with  an  honest  intent  (31-),  as  for  the 
purpose  of  providing  for  a  son,  or  enforcing  residence  or 
good  behaviour,  conditions,  wjiich  might  rather  argue  care 
in  the  patron,  than  any  corruption  of  simony  (92):  Whilst, 
however,  the  court's  of  common  law  held  these  bonds  to  be 
valid,  the  courts  of  equity  took  care  that  an  improper  use 
Bhould  not  be  made  of  them ;  and  whenever  the  patron  put 

b  Per   Lord  Macclesfield  in  Peel  v.  ton  ▼,  Wood,  Cro.  Car.  180.  SirW. 

Caper,  Str.  534.  Jones,  980.  Watson   v.   Baker,  T. 

t:  4T  R.  359.  Raym.  175.    Peel  v   Com.  CarlioJ, 

d  lb.  78.  6U  Str.  397-  Wyndham  v.  Royer', 

c  Job ues  v.  Lawrence,  S  Jso  adjudged  T.  97  G.  a.  Hesketh  v.  Gray,  B.  R 

on  error  in  the  Exchequer  Chamber,  Hil.  28  G.  9.  Amb.  908. 

Cro.  Jac.  948.  and  974.  S.  C  Babiog- 


1 


(21)  In  the  case  of  the  Bishop  of  London*  v.  Ffytche,  1  East, 
487.  Mr.  Justice  Buller  (adopting  the  remark  of  Bp.  Stillingfleet) 
observed  on  the  inconclusiveness  of  this  argument,  by  saying,  that 
it  might  With  equal  force  be  argued i  that  the  bond  might  be  made 
use  of  for  bad  purposes.  Alluding  to  the  cases,  Mr.  J.  Buller  said, 
"  I  have  taken  no  small  pains  to  find  out  on  what  principle  those 
decisions  were  founded ;  but  without  much  effect ;  for,  after  all  the 
labour  I  have  bestowed  upon  the  subject,  it  does  seem  to  me  that 
they  are  destitute  of  all  sense,  reason,  or  principle.  But  still  they 
are  so  numerous,  they  have  arisen  at  so  many  different  periods*  all  the 
judges  for  near  two  centuries  past  have  been  so  uniformly  of  the  same 
opinion,  the  law  has  been  received,  not  only  in  Westminster  Hall,  hut 
through  the  whole  kingdom  as  so  firmly  settled,  and  mankind  have  so 
vniversally  acted  upon  that  idea,  that  I  think  it  would  be  very  dan* 
gerous  to  overturn  or  even  to  shake  it,  fyc. 

(22)  In  1698,  Bishop  Stillingfleet  wrote  an  elaborate  discourse 
against  these  decisions  of  the  courts  of  common  law. 
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such  bonds  in  suit  for  an  illegal  purpose,  e.  g.  to  discharge 
himself  from  a  claim  of  tithe*,  or  the  like  purpose,  injec- 
tions were  granted  to  stay  proceedings  in  the  action  on  the 
bond  (S3). 

Notwithstanding  the  long  series  of  decisions  before  men* 
tioned,  the  question,  as  to  the  validity  of  a  general  resigna- 
tion bond,  was,  in  the  year  1781,  again  agitated  in  the  case 
of  Ffytche  v.  the  Bishop  of  London,  and  although  the 
courts  of  Common  Pleas  and  King's  Bench*,  as  the  case 
came  respectively  before  them,  considered  themselves  as 
bound  by  the  current  of  authorities,  and  decided  in  favour 
of  the  bond,  yet  upon  a  writ  of  error  being  brought  in 
parliament,  their  judgment  was  reversed*,  contrary  to  the 
opinion  of  all  the  judges  except  Eyre  C.  B.,  upon  the  mo- 
tion of  Lord  Thurlow  Ch.  the  division  being  19  against  18 
peers  (24), 

f  Duriton  t.  Sandy*,  l  Vent.  41 1,  419.        in  error  from  C.  B.  are  reported  ia 

9  Rep.  ia Ck.  996.  9  Ch. Cat.  186.  1  East,  48/. 

g  The  proceedings  in  the  King's  Bench    h  On  the  3uth  May,  17 S3. 


(23)  There  does  not  appear  to  have  been  any  difference  in  this 
respect  between  a  special  and  general  bond  of  resignation ;  for  in 
Peel  v.  Capel,  Str.  534.  where  the  patron  put  a  special  bond  of 
resignation  in  suit,  for  the  purpose  of  enforcing  the  payment  of  a 
sum  of  money  from  the  clerk,  the  Court  of  Chancery  granted  an 
injunction, 

(94)  The  proceedings  in  the  House  of  Lords  are  reported  very 
fully  and  accurately  in  Cunningham's  Law  of  Simony.  This  as- 
sertion of  the  correctness  of  Cunningham's  report  is  hazarded  on 
the  authority  of  Mr*  East,  who  had  an  opportunity  of  comparing 
it  with  a  MS.  note  of  the  late  Mr.  J,  Buller.  See  1  Eatt'sR. 
487.  n.  (*•) 

The  ground  of  the  decision  in.  the  House  of  Lords  against  the 
validity  of  these  bonds  appears  to  have  been,  that  they  were  simo- 
niacal  and  against  the  statute  31  Eliz.,  and  not  that  they  were 
contrary  to  the  general  principles  of  the  common  law.  In  cases, 
therefore,  where  the  statute  against  simony  does  not  apply*  the  court 
of  King's  Bench  have,  notwithstanding  the  decision  in  Ffytche  v. 
Bishop  of  London,  considered  themselves  as  bound  by  prior  au- 
thorities. Hence  it  has  been  holden,  that  a  bond  given  by  a 
schoolmaster  of  an  ancient  public  school,  who  had  a  freehold  in  his 
office,  to  resign  at  the  request  of  his  patron,  was  good.  Legh  v. 
Lewis,  1  East's  R.  391.  And  even  in  cases,  where  the  statute 
,  against  simony  applies,  if  they  are  not  precisely  the  same  with 
that  of  Ffytche  v.  the  Bishop  of  London,  the  court  of  King  s 
Bench  has  evaded  the  authority  of  that  decision  in  the  House  of 
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Usury. ---To  debt,  upon  bond  the  defendant  may  plead, 
that  the  bond  was  given  upon  an  usurious  contract 

The  statute  against  usury  cannot  be  given  in  evidence  on 
the  genera)  issue,  but  must  be  pleaded1 ;  for  although  it  may 
appear  to  be  usury  on  the  condition,  yet  plaintiff  may  rec- 
tify it  by  his  replication.  The  provisions  of  the  legislature 
relating  to  usury,  are  as  follow :  by  stat.  37  H.  8.  c.  9.  (by 
which  all  former  statutes  against  usury  are  repealed)  b.  3» 
"  no  person  by  way  of  corrupt  bargain,  loan,  &c.  or  other 
"  means,  shall  take  for  forbearance  of  100/*  or  other  thing 
due  for  wares,  &c.  for  one  whole  year  above  10/.  per  cen- 
tum, and  so  pro  rata,  &c."  By  stat.  13  Eliz.  c.  8.  (by 
which  5  and  6  Edw.  6.  c.20.  for  repeal  of  the  stat.  37  H.  8, 
c.  9.  is  repealed,  and,  consequently,  stat.  37  H.  8.  c.  9.  is 
revived)  "  all  bonds,  contracts,  and  assurances*,  collateral 
or  other,  to  be  mate  for  payment  of  any  principal,  or 
money  to  be  lent,  prcovenant  to  be  performed  upon,  or 
for  any  usury  in  lending  or  doing  any  thing  against  the 
act  37,  H.  8.  c.  9.  upon  or  by  which  loan,  &c.  there 
shall  be  reserved  or  taken  above  the  rate  of  ten  pounds 
for  the  hundred  for  one  year,  shall  be  utterly  void."  In 
stat.  91  Jac.  c.  17.  s.  2*  this  clause  is  repeated  almost  ver- 
batim, but  the  rate  of  interest  allowed  to  be  taken  is  re- 
duced  to  8/.  in  the  hundred.  The  same  clause  is  again  re- 
peated in  stat.  12  Car.  2.  c.  13.  s.  2.  where  the  rate  of  in- 
terest is  reduced  to  61.  per  centum.  And,  lastly,  by  stat 
19  Ann.  st.  2.  c.  16.  (the  last  statute  on  this  subject)  all 
bonds,  contracts,  and  assurances,  for  payment  of  any  prin- 
cipal or  money  to  be  lent,  or  covenanted  (25)  to  be  per- 
formed upon  or  for  any  usury,  whereupon  or  whereby  there 

i  Per  Cur.  Hob.  79.  6  Rep.   119  a.        k  13  Eliz.  c.  8.  s.  3. 
Geaug  t.  SwAitte,  1  Lutw.  466. 


Lords,  and  determined  according  to  the  established  series  of  pre- 
cedents.    See  Partridge  v.  Whiatoo,  4  T.  R.  359. 

However  erroneous  the  first  determination  on  general  resignation 
bonds  might  have  been,  yet  as  the  law  on  this  point  was  considered 
as  settled  by  a  long  train  of  decisions,  and  as  courts  of  equity 
were  ready  to  interpose  for  the  purpose  of  correcting  any  evil 
which  might  arise  from  the  abuse  of  such  bonds,  it  certainly  may 
admit  of  a  question,  whether  it  was  expedient  to  overturn  so  many 
solemn  adjudications,  and  thereby  to  add  another  topic  to  the 
.never  failing  theme  of  the  uncertainty  of  the  law. 

(35)  Should  it  not  be  printed  "  covenant  ?"    See  the  stat.  13 

£1)2.  c.  8.   ' 
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shall  be  reserved  or  taken  above  the  rata  of  5/.  i&  the  boa* 
dred,  shall  be  utterly  void* 

Iii  pleading  usury,  it  is  not  necessary  to  recite  the  statute1; 
but,  in  framing  the  plea,  care  must  be  taken,  1st,  that  it 
should  state,  "  that  it  was  corruptly  agreed*,  &c.;*f  gndly, 
that  the  usurious  agreement  be  particularly  set  forth,  and 
the  quantum  of  interest  agreed  to  be  given*:  3dly,  that  the 
same  exactness  be  observed  in  stating  the  agreement,  so  that 
it  may  correspond  with  the  evidence,  as  in  other  cases  of 
contract;  for,  in  a  case  where  the  agreement  was  for  the 
forbearance  of  money  until  one  or  other  of  two  days,  and 
the  plea,  instead  of  stating  it  in  the  alternative,  stated  it  as 
an  absolute  forbearance  until  one  of  those  days,  the  variance 
was  bolden  fat*l° :  4th ly,  the  plea  must  aver,  that  the  agree- 
ment was  to  pay  such  a  sum  for  giviug  day  of  payment; 
merely  stating,  that  the  sum,  agreed  to  be  given  for  giving 
day  of  payment,  exceeded  the  ratebf  legal  interest,  is  not 
sufficient'. 

It  is  to  be  observed*,  that  although  a  security  tainted  with 
usury  in  its  inception  may  be  avoided,  even  in  the  hands  of 
an  innocent  purchaser  for  a  valuable  consideration  without 
notice,  yet  a  subsequent  usurious  contract  will  not  avoid  a 
security,  which  was  good  at  the  time  when  it  was  made  {96). 

.  A  substituted  security,  which  has  been  given  for  a  security 
contaminated  by  usury,  is  void,  if  such  substituted  security 
be  given  either  to  the  party  to  the  original  contractor  to  his 
personal  representative7.  But,  where  the  original  usurious 
security  has  been  transferred  by  the  party  to  whom  it  was 
given  to  another  person,  ignorant  of  the  usury,  and  such 
other  person  accepts  from  the  original  debtor  another  se- 
curity, which  renders  the  first  security  void,  the  second  se- 
curity is  available  in  the  hands  of  such  innocent  person. 
Hence  where  A.  for  an  usurious  consideration*  gave  his  pro- 
missory note  to  B.,  who  transferred  it  to  C.  for  a  valuable 

1  Bro.  V.  M.  255.  cited  in  Com.  Dig.  p  Swales  T^Bateman,  W.  Jones,  40$. 

Pleader,  (9  W.  83.)  q  Ferrall  v.  Shaen,  l  Stand.  894. 

m  Nevmon  v.  Whitley,  Cro.  Car.  501.  r  Admitted  per  Cur.  in  Cutkbert  r. 
n  Hiuton  v.  Roffee,  8  Show.  3»9.  Haley,  8  T.  R.  393,  994. 

•  Tate ▼.  Wettings,  3  T.  R.  538.  •  Cuthbert  ▼.  Haley, tT.R.  390. 


(26)  The  same  rule  holds  in  the  case  of  a  bill  of  exchange;  if 
good  in  ite  inception,  usury  in  the  intermediate  endorsements  wilt 
not  avoid  it  in  the  hands  of  a  bond  fide  holder.  Parr  r.  Eliason, 
1  East* s  R.  95.  Daniel  v.  Cartooy,  1  Esp.  N.  P.  C  274.  S.  P.  ante 
p.  290. 
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consideration  without  notice  of  the  usury,  and  afterward* 
At  gave  C.  a  bond  for  the  amount,  it  was  h olden,  that  in  an 
action  brought  by  C.  against  A.  on  the  bond,  the  bond 
could  not  be  avoided  on  the  ground  of  the  usurious  contract 
between  A*  and  B> 

In  an  action  of  debt  on  a  bond1,  to  which  usury  was 
pleaded,  it  appeared  that  the  plaintiff  had  lent  the  defend- 
ant 1000/*  for  the  securing  of  which,  with  lawful  interest,  a 
bond  was  given,  and  the  defendant  also  agreed  to  give  the 

tlaintiff  a  salary  of -so  much  a-year,  as  a  clerk  in  his  brewery, 
t  was  not  intended,  that  the  plaintiff  shtiuld  perform  any 
service  for  the  defendant  there,  but  the  salary,  was  a  mere 
shift,  to  give  the  plaintiff  more  than  5  per  ceut  interest  for 
his  money.  One  year  s  salary  having  been  paid,  the  parties 
agreed,  that  it  should  be  deducted  from  the  principal,  the 
deed  securing  this  salary  cancelled,  and  a  fresu  bond  taken 
for  the  remaining  principal,  with  5  per  cent,  interest*  and 
on  this  bond  th^ction  was  brought  Lawrence  J."-"  The' 
original  contract  between  these  parties  was  certainly  usuri- 
ous, and  no  action  could  have  been  maintained  6n  the  first 
bond;  but  there  was  nothing  illegal  in  the  last  bond:  it 
was  not  made  to  assure  the  performance  of  the  first  contract/ 
nor  does  it  secure  more  than  five  per  cent,  interest  to  the 
plaintiff.  The  parties  saw  they  had  before  done  wrong i- 
they  rectified  the  error  they  had  committed,  and  substituted' 
fbt  an  illegal  contract,  one  that  was  perfectly  fair  and  tegaL 
I  &ee  no  objectibn  tb  theft  doing  that,  and  therefore  am  of 
opinion,  that  the  present  action  is  maintainable/'  Verdict 
for  plaintiff. 

The  reader  should  be  apprized  that  there  was  a  contrary 
decision,  by  Cham b re  J.  on  thin  point,  viz.  Barnes  r*  Hed- 
ley,  London  sittings,  M.  48  G.  3*  1  Camp.  N.  P.  C.  157- ; 
but  the  prfecedirig  opinion  of  Lawrence  J.  seems  to  be  the 
better  opinion ;  and  the  case  of  Barnes  v.  Hedley  having  been 
brought  under  consideration  in  the  Court  of  Common  Pleas, 
it  was  solemnly  determined,  that  after  the  usurious  securw 
ties  had  been  cancelled  by  consent,  a  promise  by  the  bor- 
rower to  repay  the  principal  and  legal  interest  was  binding8* 

5.  Infancy. 

An  inftnt  may  bind  hirfiself  by  a  single  bill*  to  pay  for 
necessaries ;  but  if  he  enters  into  an  obligation  with  a  penalty, 

t  Wright  r.  Wheeler, Worcester  8pring    x  i  Intt.  172.*.  RuimU  r.  Lee,  1  Ler. 
•   Awisei,  1799.  1  Camp.  N.  F.C.  165.        86. 
n  Barbes  aiid  other*  r.Hedtty,  a  Tauut. 
184. 
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such  obligation  may  be  avoided  by  a  plea  of  infancy*  (27); 
but  infancy  cannot  be  given  in  evidence  under  the  general 
issue,  no*  est  factum*. 

An  infant  cannot  give  a  security  for  interest1;  conse- 
quently to  a  bond  with  a  penalty  conditioned  for  payment 
of  interest  as  Well  as  principal,  infancy  may  be  pleaded  in 
bar. 


6»  Payment— Solvit  ad  Diem— Solvit  post  Diem,  and 

Evidence  thereon. 

Pay  ment.— At  the  common  law,  it  was  a  general  rule,  that 
where  an  action  was  grounded  on  a  deed,  the  defendant 
could  avoid  it  by  matter  of  as  high  a  nature  only,  as  by  an 
acquittance  under  seal.  Hence  to  debt  on  a  single  bill, 
payment  merely  without  an  acquittance  could  not  properly 
(28}  be  pleaded6.  But  now  by  stat.  4  Ann.  c.  16.  s.  12. 
where  debt  is  brought  on  any  single  bill,  if  the  defendant 

y  Ayftlfe  v.  Archdale,  Cro.  Elis.  920.    m  Fuller  v.  Mowbray,  8  East,  WO. 

Mow,  679.  &  C.  b  Doct.  PJae.  107. 

«  Wtalpdale'i  cue,  sd  Ret.  5  Rep. 

H9-  »•• 


(27)  Whether  such  obligation  be  void  or  voidable  appears  to  be 
a  vexata  qtuestio.  See  Morning  v.  Knopp,  Cro.  Elis.  700.  Au- 
thorities tending  to  shew  that  it  is  void,  are,  Noyfs  Rep.  95* 
Delavel  v.  Clare.— 3  Com*  Die.  163.  (C.  2.}— BuiL  N.  P.  18ft. 
"  If  an  infant  become  indebted  for  necessaries  and  give  a  bond  id 
a  penalty  for  the  money,  it  will  not  extinguish  the  simple  contract 
debt ;  fsr  the  bond  is  void"  (supposing  such  a  bond  to  have  bsso 
void  at  common  law  on  the  ground  of  its  being  manifestly  preja* 
dicial  to  the  infant,  quart*  has  the  stat.  4  Ann,  c.  lo\  s*  13.  made 
any  alteration  in  the  law  in  this  respect?).  Authorities  tending 
to  prove  that  such  obligation  is  voidable  only,  are,  Edmund's  case, 
1  Leon.  114.— 9  Rol.  Abr.  146.  (A.)  4.— Litt.  a,  359-— Perk.  s. 
12.— 1  Bl.  Com.  466. — Tapper  v.  Devenantas  reported  10  3  Keb. 
798.  but  not  as  reported  in  Bull.  N.  P.  155.-— Salk.  979.  per  Treby 
C.  J, 

(28)  In  Nichol's  case,  M .  37  &  38  Eliz.  S  Rep.  43.  a.  to  debt  on 
a  single  bill,  the  defendant  pleaded  payment  without  acquittance, 
on  which  issue  was  joined  and  found  for  the  plaintiff.  It  was 
holden,  that,  although  payment  without  acquittance  was  no  plea, 
and  that  issue  was  joined  on  a  thing  not  material ;  yet  forasmuch 
as  there  was  an  issue  joined  on  an  affirmative  and  negative,  which 
issue  was  found  for  the  plaintiff,  it  was  expressly  helped  by  the 
statutes  of  jeofails,  32  II.  6.  c.  30.  and  18  Eliz.  c  14. 
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has  paid  the  money  due  thereon,  such  payment  may  he 
pleaded  in  bar. 

To  debt  on  bond  with  a  condition  for  the  payment  of  mo- 
ney on  a  day  certain,  the  defendant  (having  craved  oyer  of 
the  condition)  might,  even  at  common-law,  have  pleaded 
payment  at  the  day* ;  because  such  plea  was  in  effect  a  plea 
of  performance  of  the  condition  merely. 

Solvit  ad  diem. — A  plea  of  payment,  from  the  language  of 
the  plea,  when  the  pleadings  were  drawn  in  Latin,  has  ob- 
tained the  name  of  a  plea  of  solvit  ad  diem. 

This  plea  is  the  proper  form  of  plea,  as  well  where  the 
money  has  been  paid  before  the  day,  as  where  it  has  been 
paid  at  the  day.  Indeed  in  the  case  of<a  bond  conditioned 
for  payment  at  a  day  certain,  if  the  money  has  been  paid 
before  the  day,  solvit 'ad  diem  is  the  only  proper  plea4 ;  for  if 
the  defendant,  agreeably  to  the  fact,  should  plead  payment 
before  the  day,  and  issue  should  be  joined  thereon,  and  a  ver- 
dict found  for  the  plaintiff,  and  judgment  accordingly ;  such 
judgment  may  be  reversed  on  error;  because  there  would 
still  remain  a  possibility  that  the  money  was  paid  at  the  day, 
in  which  case  the  plaintiff  would  not  have  had  any  cause  of 
action^  Hence  in  the  case  of  a  payment  before  the  day,  the 
defendant  must  plead  a  payment  at  the  day ;  and  then,  if 
issue  is  joined  thereon,  proof  of  payment  before  the  day  will 
be  sufficient  to  support  the  defendant's  pleae  ($9). 

'  Where  a  bond  is  conditioned  for  the  payment  of  money 
.on  or  before  such  a  dayr,  the  defendant  may  plead  payment 
before  the  day,  if  the  fact  be  so ;  and  the  plaintiff  ought  not 
to  demur  to  such  plea,  as  tendering  an  immaterial  issue  (So). 

«  Doct.  PI.  107.  Dyer,  22$  b.  S.  C.  in  marg.  See  alto ^ 

d  H  olras  r.  Broket,  Cro.  Jtc.  434.  Mer-  Doctr.  PI.  1  m. 

ril  v.  Jouetyn,  10  Mod.  147.  Jerne-  f  Fletcher  ▼.  Henoington,  8  Burr.  944. 

ran  v.  Harrison,  Str.  317.  and  l  Bl.  R.  210. 
c  Bond  r.  Richardson,  Cro.  Elix. 143. 


(89)  "  Iu  the  case  of  a  bond  conditioned  for  payment  at  a 
certain  day,  there  cannot  properly  be  any  legal  performance  of  the 
condition,  but  by  payment  at  the  day.  Payment  before  the  day 
may  indeed  be  given  in  evidence  on  solvit  ad  diem9  but  that  proceed* 
upon  this  notton9  that  the  money  is  considered  as  a  deposit  in  the 
hands  of  the  obligee  until  the  day  arrives,  and  then  it  is  actual 
payment."  Per  Lord  Hardwicke  C.  J.  in  Tryon  v.  Carter,  T,  7 
0. 3.  B.  R.  7  Mod.  23 1 .  Leach's  Ed. 

(30)  "  If  no  payment  has  in  fact  been  made,  the  proper  repli- 
cation in  this  case  is,  that  the  money  was  not  paid  at  the  day  men* 

l  l 
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But  if  to  a  bond  so  conditioned*,  the  defendant  pleads  pay- 
ment on  the  day,  and  issue  is  joined  thereon,  and  verdict  far 
the  plaintiff,  a  repleader  must  be  awarded,  as  being  an  im- 
material issue ;  for  sack  verdict  does  not  find  any  breach  of 
tbe  condition,  becdase  the  money  might  have  been  paid  be- 
fore the  day,  which  would  have  been  a  performance  of  tbe 
condition* 

Solvit  post  (hem.— The  bond  being  forfeited  by  the  non- 
payment of  the  money  on  the  day  mentioned  in  tbe  condi- 
tion, a  payment,  sifter  the  day  .could  not  be  pleaded  at  the 
common  law ;  but  now  by  stat.  4  Ann.  c.  16.  a.  12.  "  where 
"  debt  is  brought  upon  any  bond,  with  a  condition  or  de- 
"  feasance  to  make  void  the  same  upon  payment  of  a  lesser 
"  sum  at  a  day  or  place  certain,  if  the  obligor,  his  beirs,exe- 
"  cutors,  or  administrators  have,  before  the  action  brought, 
"  paid  to  tbe  obligee,  his  executors,  or  administrators,  tbe 
principal  and  interest  due  by  the  condition  or  defeasance, 
though  such  payment  was  not  made  strictly  according  to 
the  condition  or  defeasance,  yet  it  may  be  pleaded  in  bar 
"  of  such  action." 

The  form  of  plea  under  this  statute  (usually  termed  a  pies 
of  solvit  post  diem)  is,  that  the  defendant  after  the  day  men- 
tioned in  the  condition,  and  before  the  commencement  of  the 
plaintiff**  action,  paid  the  money  mentioned  in  the  comdttw*, 
with  interest,  according  to  the  form  of  the  statute,  £c. 

N.  This  statute  is  confined  to  absolute  payments*.  Hence 
a  tender  and  refusal  of  principal  and  interest  after  the  day, 
and  before  action  brought,  cannot  be  pleaded. 

Evidence. — If  a  bond  has  lain  dormant  for  twenty  yean 
or  more,  without  payment  of  any  interest  (31),  or  any  de- 

X  Tryoa  v.  Carter,  Str.  994.  7  Mod.    h  Uaderhill  t.  Matthew*,  BalL  Jf.  P. 
S31.  Leach's  Ed.  171. 


tioned  in  the  plea,  nor  at  any  time  before  or  after  the  making  of 
the  obligation/*    Per  Dentson  J.  1  Bl.  R.  210.  and  2  Burr.  <MS. 

(31)  "  If  interest  has  been  paid  after  the  day  appointed  for  pay- 
ment, tbe  presumption  of  the  bond  having  been  satisfied  «1  the 
day  is  destroyed,  and  consequently  the  ptea  of  solvit  ad  diem 
cannot  be  supported,  although  more  than  twenty  years  have 
elapsed  since  the  payment  of  the  interest.  In  this  case,  the  de* 
fend  ant,  in  order  to  take  advantage  of  the  presumption  arising 
from  length  of  time  since  the  payment  of  the  interest,  ought  ta 
plead  solvit  port  diem."  Per  Ld.  Raymond  C  J.  Motcfend  r. 
'Bennett;  Str;  652, 
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mand  having  been  made,  or  any  circumstances  to  account  for 
tbe  acquiescence,  thirwill  be  evidence  sufficient  uf  itself, 
for  a  jury  to  presume  that  the  bond  has  been  satisfied  (3S)* 
and  will  entitle  the  defendant  to  a  verdict,  under  tbe  plea  of 
solvit  ad  diem.  But  where  a  bond  has  lain  dormant  for  a 
leas  time  than  twenty  years (8$),  some  other  evidence  tha* 
tbe  mere  length  of  time  must  be  given,  in  order  to  raise 


(39)  "This  doctrine  of  twenty  years  presumption  was  first 
laid  down  by  Lord  Hale,  who  thought  it  merely  a  circumstance 
whence  a  jury  might  presume  payment.  Id  this  opinion  he  was 
followed  by  Lord  Holt,  who  held,  that  if  a  bond  be  of  twenty 
years  standing,  mod  no  demand  proved  thereon,  or  good  cause  for 
so  long  forbearance  shewn,  on  solvit  md  dmm  he  should  intend  it 
paid.  (6  Mod.  2-2.)  This  doctrine  was  afterwards  adopted  by  Lord 
Raymond,  in  the  case  of  Constable  v.  Somerset."  (Mil.  1  G.  2. 
at  Guildhall,  reported  in  1  T.  R.  271.)  per  Buller  J.  in  Oswald 
v.  Legh,  1  T.  R.  271*  See  also  the  opinion  of  Ld.  Chr.  Talbot, 
in  3  P.  Wms.  3^6,  397- 

(33)  In  R.  v.  Stephens,  1  Burr.  434.  Ld.  Mansfield  C.  J. 
observed,  that  there  was  not  any  direct  and  express  limitation  of 
time,  when  a  bond  should  be  presumed  to  have  been  satisfied :  the 
general  time,  indeed,  was  commonly  taken  to  be  about  twenty 
years;  but  he  had  known  Ld.  Raymond  leave  it  to  a  jury  upon 
eighteen  years.  So  in  Hull  v.  Horner,  Cowp.  109*  Ld.Mansneltjl 
said,  that  there  was  not  any  statute  of  limitations  which  would  bar 
an  action  upon  a  bond,  but  that  there  was  a  time  when  a  jury 
might  presume  the  debt  to  have  been  discharged :  as  where  interest 
did  not  appear  to  have  been  paid  for  sixteen  years.  But,  if  a  wit- 
ness is  produced  to  prove  the  contrary,  as  by  shewing  the  party 
not  to  have  been  in  solvent  circumstances,  or  a  recent  acknow- 
ledgment of  the  debt,  the  jury  must  say  the  contrary.  A  similar 
doctrine  was  laid  down  by  Lord  Mansfield  in  Oswald  v.  Legb, 
1  T.  R.  272.  where  be  said,  "  that  there  was  a  distinction  between 
length  of  time  as  a  baf,  and  where  it  was  only  evidence  of  it ; 
the  former  was  positive,  the  latter  only  presumption :  and  he  be- 
lieved that  iu  the  case  of  a  bond,  no  positive  time  had  been  ex- 
pressly laid  down  by  the  court,  that  it  might  be  eighteen  or 
nineteen  years."  Although  these  observations  of  Lord  Mansfield 
stand  unqualified,  and  may  appear  to  establish  this  point,  viz. 
that  a  less  period  of  time  than  twenty  years  is  of  itself  sufficient  to 
raise  a  presumption  of  payment;  yet,  since  the  case  of  Oswald  v. 
Legh,  in  the  decision  of  which  Lord  Mansfield  concurred,  such 
doctrine  cannot  fairly  be  inferred  from  them.  It  should  seem, 
therefore,  that  the  positions  of  his  lordship  must  be  taken  with 
the  qualification  mentioned  in  the  text,  and  that  where  the  time 
falls  short  of  twenty  years,  other  evidence  will  be  required  to  raise 
a  presumption  of  payment.  . 

h  l  2 
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the  presumption  that  the  bond  has  been  satisfied1 ;  such  at 
having  settled  an  account  in  the  intermediate  time,  without 
any  notice  having  been  taken  of  such  a  demand,  &c.  Where 
the  time  elapsed  is  considerable,  though  short  of  20 years, 
the  slightest  evidence  will  be  sufficient;  but  it  is  essentially 
necessary  that  some  evidence  of  this  kind  should  be  given: 
for  where  to  debt  on  bondk  defendant  pleaded  payment,  and 
it  did  not  appear  that  there  had  been  any  demand  made  on 
the  bond  for  nineteen  years  and  a  half,  this  circumstance 
alone  was  holden  to  be  insufficient  to  raise  the  presumption 
of  payment 

A  receipt  for  interest,  within  twenty  years,  endorsed  on  a 
bond  by  tne  obligee,  (although  the  time  when  such  receipt 
was  written  and  signed  did  not  appear,  ^otherwise  than  by 
the  endorsement,)  may  be  given  in  evidence  to  rebut  the 
presumption. 

In  an  action  of  debt  brought  in  Hil.  Term,  17251,  on  a 
bond  dated  in  June,  1697,  with  a  condition  for  the  payment 
of  a  sum  of  money  on  the  95th  of  December  following ;  the 
defendant  pleaded  payment  of  principal  and  interest,  before 
action  brought,  viz.  on  the  10th  February,  1709,  according  to 
the  statute  4  Ann.  c.  16.  s.  19. :  issue  was  joined  on  this 
plea ;  at  the  trial  the  defendant  insisted  on  the  length  of 
time,  as  presumptive  evidence  that  the  money  had  been 
paid ;  to  answer  which  the  plaintiff  produced  the  bond, 
with  two  endorsements  upon  it,  in  the  obligee's  hand-writ- 
ing, of  receipts  for  interest,  one  dated  in  1699,  and  the  other 
in  1707.  Pratt  C.  J.  seemed  to  be  of  opinion,  that  these 
being  only  entries  under  the  obligee's  hand,  who  bad  the 
bond  in  his  custody,  and  might  enter  upon  it  what  he 
pleased,  could  not  be  evidence  for  him,  and  therefore  re- 
jected the  evidence;  whereupon  the  plaintiff  was  non-suited. 
A  new  action  having  been  brought,  Raymond  C.J.  admitted 
the  endorsements  to  be  read,  and  the  jury  found  for  the 
plaintiff;  upon  which  a  bill  of  exceptions  was  tendered,  awl 
afterwards  judgment  was  given  for  the  plain tifl";  and,  on 
error  brought,  affirmed  in  the  house  of  lords1  (34). 

t  QotoUr.  Budd,  lCamp.N,  P.C.S7.    I  Scrie   t.    Lord    Barriagtaii,    Lwd 

Lord  Ellenhorotigfa  C.  J.  Raym.  1370. 

k  Oswald  r.  Legn,  1  T.  R.  270.  to  Str.  897. 

n  8  Feb.  1730.    3  Bro.  P.  C.  53S. 

y 

•  (34)  It  must  be  observed,  that  in  this  case  there  had  not  been  a 
lapse  of  twenty  years  from  the  day  of  payment  mentioned  in  the  con- 
dition to  the  date  of  the  endorsement.  In  Turner  v.  Crup,  Stf. 
827*  Raymond  C.  J.  refused  to  let  the  endorsement  of  a  rcieipt  of 
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7*  Release. 


To  debt  upon  bond,  the  defendant  may  plead  a  release, 
by  the  plaintiff,  after  the  bond  given  (3d). 

If  there  are  two  or  more  obligees',  a  release  by  one  will 
be  a  bar  to  all: 

In  debt  on  bond,  by  several  plaintiffs,  as  trustees',  &c.  the 

defendant  pleaded  a  release  from  one  of  the  plaintiffs.    On 

demurrer,  the  plea  was  holden  good ;  for  the  obligees  only 

had  the  legal  interest,  and  consequently  the  right  to  release; 

a  nd  a  release  from  the  one  was  a  release  from  the  others.  . 

If  there  are  two  or  more  obligors,  a  release  to  one  may  be 
pleaded  in  bar  by  the  other,  whether  the  bond  be  joint*,  or 
j  oint  and  several',. for  there  is  but  one  duty  extending  to  all 
the  obligors,  and  therefore  a  discharge  of  one  is  a  discharge 
of  afl.  It  is  immaterial  whether  the  release  be  by  deed,  or 
by  operation  of  law*  (36) ;  for  where  the  obligee  in  a  joint 
and  several  bond,  made  one  of  two  obligors  his  executor, 
who  administered  and  died,  it  was  holdeu';  that  the  sur- 
viving obligor  was  discharged;  for  a  personal  action  once 
suspended  by  the  voluntary  act  of  the  party  entitled  to  it,  is 
for  ever  gone  and  discharged.    So  where  the.  obligee  in  a 

o  s  Rol.  Abr.  410. 1.  47.  •  Cheetbam  v.  Ward,  l  Bos.  fc  Pul. 

p  Bayley  v.  Loyd,  M.  T.  19  G.  2.  C.  630. 

B.  7  Mod.  250.  Leach's  edit.  t  Dorchester  v.  Webb,  3d 

q  2  Rol.  Abr.  412.  (G.)  pi.  4.  Sir  W.  Jones,  345, 

r  lb:  pi.  5.    l  Inst.  232  a.  '                    * 


rr 


part  of  the  bond,  after  the  presumption  had  taken  place,  to  be  given 
in  evidence,  saying,  that  this  case  differed  from  that  of  Serle  v.  Bar- 
rington,  where  the  endorsement  appeared  to  be  made  before  it 
could  be  thought  necessary  to  be  made  use  of  to  encounter  the  pre- 
sumption.  See  2  Yei.  43.  S.  P.  period.  Hardwicke  Chr.  See 
farther  on  this  subject,  Hose  v.  Bryant,  2  Camp.  N.  P.  C.  391. 

(35)  It  seems  that  if  ttje  release  has  been  obtained  fraudulently, 
the  special  circumstances  under  which  it  was  given,  and  that  it  was 
obtained  by  fraud,  may  be  replied.  See  a  replication  of  this  kind 
in  Craib  v.  D'Aeth,  7  T.  R.  670.  n.  (b.)  It  is  worthy  of  remark, 
that  in  Legh  v.  Legh,  1  Bos.  and  Pul.  447.  where  the  obligor;  after 
notice  of  the  bond,  having  been  assigned,  took  a  release  from  the 
obligee,  and  pleaded  it  to  an  action  brought  by  the  assignee  in  the 
name  of  the  obligee,  the  court  (exercising,  as  it  should  seem,  an 
equitable  jurisdiction)  set  aside  the  plea  on  a  summary  application, 

{36)  But  a  release  by  will  is  not  sufficient.  Parsons  v.  Coward. 
B.  R.  H.  10  G.  2.  Ca.  Temp.  Hardw.  357. 
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joint  and  several  bond  made  one  of  two  obligors  his  execu- 
tor, with  others?,  and  the  obligor  executor  administered;  it 
was  holden,  that  the  action  was  discharged  as  to  all  the 
obligor*.  But  if  A.  and  B.  are  jointly  and  severally  bound  in 
an  obligation  to  C,  and  A.  makes  C.  and  D.  his  executors; 
C.  refuses,  and  D.  administers,  and  afterwards  C.  makes  D. 
his  executor;  D.,  as  executor  of  C,  may  maintain  an  action 
on  the  bond  against  B.z;  for  when  the  obligor  makes  the  ob- 
ligee and  another  executors,  and  the  obligee  refuse*,  the  debt 
is  not  released  or  discharged,  and  the  obligee  or  his  execu- 
tor may  sue  for  the  debt  (37). 

If  feme  obligee  take  the  obligor  to  husband,  this  is  a  re- 
lease in  law'.  So  if  there  be  two  femes  obligees,  and  the 
one  takes  the  debtor  to  husband*.  The  like  law  is,  if  two 
be  bouod  in  an  obligation  to  a  feme  sole,  and  she  takes  one 
of  them  to  husband,  and  the  husband  dies,  the  wife  shall  not 
have  an  action  against  the  other  obligor*.  But  where  a  man, 
on  the  day  of  his  marriage,  gave  a  boud  to  the  woman,  to 
whom  he  was  to  be  married,  by  which  he  stipulated,  that 
his  representatives  should,  within  twelve  months  after  his 
death,  pay  to  his  widow,  or  her  representatives^  a  sum  of 
money ;  and  ,the  marriage  took  place,  and  afterwards  the 
husband  died;  whereupon  the  widow  brought  an  action 
against  the  representatives  of  the  husband,  on  the  bond ;  it 
was  holden,  that  the  marriage  did  not  o|>erate  as  a  release 
of  the  debt,  the  bond  not  being  payable  during  the  life-time 
of  the  obligor,  nor  until  twelve  months  after  his  death. 

A  covenant  not  to  sue  will  not  operate  as  a  release*,  in  its 
own  nature,  but  only  by  construction,  to  avoid  circuity  of 
action.  Hence,  if  the  obligee  of  a  bond  covenant  not  to 
sue  one  of  two  joint  and  several  obligors,  and  if  he  do,  that 
the  deed  of  covenant  may  be  pleaded  in  bar,  he  may  still  sue 
the  other  obligor (38). 

v  Cheetham  r.  Ward,  1  Bos.  k,  Pal.  z  l  Inst  954  b. 

6so.  *  91  H.  7.  30. 

x  Dorchester  r.  Webb,  W.  Jones,  345.  b  MiRxrarn  ▼.  Ewart,  5  T.  R.  3S1. 

y  1  Inst.  264  b.  c  Dean  v.  NewhaU,  8  T.  R.  16s. 


(37)  But  otherwise,  if  the  obligee  administers.  Per  Cur,  S.  C. 
If  a  debtor  make  his  creditor  and  another  person  executors,  and 
the  creditor  neither  proves  the .  will  nor  acts  as  executor,  he  may 
maintain  an  action  against  the  other  for  bis  demand  on  the  testator. 
Rawlinson  v.  Shaw,  3  T.  R.  557. 

(38)  See  Fitzgerald  v.  Trent,  1 1  Mod.  354*  and  Lacy  v.  Ky- 
naaton,  Holt's  Rep.  178*  1  Ld.  Raym.  690.  and  12  Mod.  551. 
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Even  in  those  cases  where  a  coveuant  not  to  sue  shall  be 
construed  to  euure  as  a  release  to  avoid  circuity  of  action, 
the  covenant  not  to  sue  must  be  a  perpetual  covenant,  that 
is,  a  covenant  not  to  sue  at  all;  for  a  mere  covenant  not  t$ 
sue  within  a  particular  time*  will  not  have  this  effect.  In 
such  case  the  party  cannot  plead  the  covenant  in  bar,  but  is ' 
put  to  his  action  ot  covenant.  But  if  the  obligee  covenant 
not  to  sue  the  obligor  before  such  a  day*/  and  if  he  do,  that 
the  obligor  shall  plead  this  as  an  acquittance,  and  that  the 
obligation  shall  be  void,  this  is  a  suspension  of  the  obliga- 
tion, and  so  by  consequence  a  release* 

A  bond  was  conditioned',  that  the  obligor  should  indem- 
nify the  obligee  from  all  turns  the  latter  should  pay  on  the 
account  of  the  obligor;  before  the  executiou  of  the  bond, 
the  following  memorandum  was  endorsed  on  it,  viz.  "  that 
the  obligee  hath  given  au  undertaking  not  to  sue  upon  the 
bond  until  after  the  obligor's  death ;"  it  was  holden,  that 
the  memorandum  was  to  be  taken  as  part  of  the  condition, 
and  consequently  that  the  bond  was  payable  only  by  the 
representative  of  the  ouligor  after  his  death* 

ft.  Set~off* 

At  the  common  law,  if  the  plaintiff  was  indebted  to  the  de- 
fendant in  as  much  or  even  more  than  the  defendant  owed  to 
him,  yet  the  defendant  had  not  any  method  of  setting  off  such 
deln  in  the  action  brought  by  the  plaintiff  for  the  recovery 
of  his  debt.  To  obviate  this  inconvenience,  and  to  prevent 
circuity  of  action,  or  a  bill  in  equity,  itwas  enacted,  by  stat« 
2  G.  2,  c  82.  s.  13.  (made  perpetual  by  the  8  Geo.  2.  c.  24. 

d  Deux  v.  Jeffsryes,  Cro.  Elk.  SM.  1    e  1  Ret  Apr.  939.  L.  pi.  a. 
Rol.  Abr.  939. 8.  C.  Aytiff  v.  Scrom-    f  Burgh  v.  Preston,  8  T.  R.  483. 
shire,  1  Show.  46.  Salk.  573.  8.  C. 


where  the  distinction  between  a  covenant  not  to  sue  a  sole  obligor, 
and  one  of  several  obligors  is  taken;  ia  the  latter  report  it  is  said, 
*'  A.  is  bound  to  B.»  and  B.  covenants  never  to  put  the  bond  in  suit 
against  A. ;  if  afterwards  B.  will  sue  A.  on  the  bond,  be  may  plead 
the  covenant  by  way  of  release.  But  if  A.  and  B.  be  jointly  and 
severally  bound  to  C.  in  a  sum  certain,  and  C.  covenant  with  A* 
not  to  sue  him,  that  shall  not  be  a  release  Jtmt  a  covenant  ooly ;  be- 
cause he  covenants  only  not  to  sue  A.,  but  does  not  covenant  not 
to  sue  B. ;  tor  the  covenant  is  not  a  release  in  its  nature,  but  only 
by  construction  to  avoid  circuity  of  action;  lor  where  he  covenants 
not  to  sue  one,  he  still  has  a  remedy ;  and  then  it  shall  he  construed 
as  a  covenant  and  no  Biore," 
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b.  4.)  that "  where  there  are  mutual  debts  between  the  plain* 
<c  tiff  and  defendant;  or  if  either  party  sue  or  be  sued  as  exe- 
"  cutor  or  administrator  where  there  are  mutual  debts  be- 
"  tweeg  the  testator  or  intestate,  and  either  party  j  one  debt 
"  may  be  set  against  the  other,  and  such  matter  may  be 
"  given  in  evidence  upon  the  general  issue,  or  pleaded  in 
bar,  as  the  nature  of  the  case  shall  require :  so  as  at  the 
time  of  pleading  the  general  issue,  where  any  such  debt 
"  of  the  plaintiff,  his  testator,  or  intestate,  is  intended  to  be 
"  insisted  on  in  evidence,  notice  shall  be  given  of  the  par* 
"  ticular  sum  or  debt  so  intended  to  be  insisted  on,  and 
upon  what  account  it  became  due,  or  otherwise  such 
matter  shall  not  be  allowed  in  evidence  on  such  general  ia- 


c« 


4< 


"  sue." 


Upon  the  construction  of  this  statute  several  questions 
arose ;  First,  Whether  debt  on  simple  contract  could  beset 
off  in  common  cases  again3t  a  specialty  debt  (39)  ?  Sndly,  If 
in  common  cases,  whether  they  could  be  so  setoff,  where  an 
executor  or  administrator  is  plaintiff  (40)  ?  and  3dly,  Whe- 

(39)  This  question  first  arose  in  Stephens  v.  Lofting,  M.  6  G. 
S.  C.  B.  8  Viru  56*.  pi.  3 1.  and  cited  by  Willes  C.  J.  in  Hutchin- 
son v.  Sturges,  Willes,  262.  when  the  court  were  of  opinion  that  a 
simple  contract  debt  could  not  be  pleaded  by  way  of  set-off  to  a 
bond*  But  on  error  in  B.  R.  Yorke  C.  J.  expressed  a  strong  opi- 
nion to  the  contrary ;  Probyn  J.  concurred  with  the  C.  J, ;  Pnce  J. 
doubted,  and  Lee  J.  did  not  give  any  opinion ;  the  decision,  bow- 
em,  of  another  point  (see  post,  p.  521.  n.j  rendered  the  determina- 
tion of  this  question  unnecessary  at  that  time.  The  sa,me  question 
was  again  agitated  in  Brown  v.  Holyoal;*,  E.  7  G.  2.  C.  B.'     The 

'  case  was  this:  In  debt  for  rentf  upon  a  lease  by  indenture,  the  de- 
fendant pleaded  that  a  greater  sum  was  doe  from  the  plaintiff  to 
the  defendant,  upon  a  promissory  note;  aftev  argument,  jadgmeot 
was  given  for  the  plaintiff,  oathe  ground  that  his  demand  waseqoal 
to  a  specialty,  and  that  a  simple  contract  debt  could  not  be  set  off, 
againsta  specialty  debt.  On  error  in  B.  R.  the  lodgment  of  the 
court  of  common  pleas  was  reversed  by  Lord  Harqwicke  C.  J.  and 
the  court,  the  day  after  the  atat.  8  6.ic  94.  was  passed. 

(40)  In  Kemys  v.  Betson,  C.  B.  T.  6  Geo.  2.  8  Vin.  561.  pi. 
30.  and'  cited  by  Willes  C.  J,  in  Hutchinson  v.  Sturges,  Willes, 
262.  it  was  holden  in  the  case  of  an  executor,  that  simple  contract 
debts  could  hot  be  set  off  against  debts  on  specialties;  for  the  debts 
must  be  of  an  equal  nature :  otherwise  such  a  construction  might 
occasion  a  devastavit*  And  in  Joy  v.  Roberts,  in  the  Exchequer, 
M.  6  Geo.  2.  (cited  by  Willes  C.  J.  in  Hutchinson  v.  Sturges, 
Willes,  262.)  there  was  the  same  resolution. 

•  Barnes,  590.  t  By  an  adanaistrator,  S  Via.  s€s. 
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tfaer,  in  the  case  of  a  bond,  tbe  penalty  was  to  be  coneidered 
as- the  debt  (41)?  To  remove  these  difficulties,  it  was  en- 
acted and  declared  by  atat  8  Geo.  2.  c.  84. 8.  5.  that, "  by  vir- 
—  tue  of  the  preceding  clause,  mutual  debts  might  be  set 
'*  against  each  other,  either  by  being  pleaded  in  bar  or  given 
m  in  evidence  on  the  general  is^ue,  in  tbe  manner  therein 
"  mentioned,  notwithstanding  such  debts  were  deemed  in 
"  law  to  be  of  a  different  nature;  unless  incases  where  either 
'*  of  the  said  debts  should  accrue  by  reason  of  a  penalty 
*'  contained  in  any  bond  or  specialty;  and  in  all  cases,  where 
**  either  tbe  debt  for  which  the  action  is  brought,  or  the 
"  debt  intended  to  be  set  against  the  same,  hath  accrued,  by 
M  reason  of  any  such  penalty,  the  debt  intended  to  be  set  off 
"shall  be  pleaded  in  bar;  in  which  plea  shall  be  shewn 
'*  how  much  is  due  on  either  side  (48) ;  and  in  case  the 
€t  plaintiff  shall  recover  in  any  such  action,  judgment  shall 
?'  be  entered  for  no  more  than  shall  appear  to  be  due  to  tbe 
"  plaintiff,  after  one  debt  being  set  against  the  other  a$ 
f*  aforesaid,'9 

In  debt  upon  a  bail  bond,  brought  by  the  officer  of  the 
palace  court*,  to  whom  the  defendant  had  given  the  bond 
conditioned  for  the  appearance  of  A.  B.  to  answer  C.  D.  in 
a  plea  of  trespass  on  the  case;  the  defendant  pleaded,  by 
way  of  set-off,  a  greater  sum  due  to  him  from  the  plaintiff, 

g  Hutchinson  v.  Sturgesf,  Willes,  s6l. 

-  -  -         

(41)  In  debt  on  a  bond  for  76/.  10s.  conditioned  for  the  payment 
pf  £38,  the  defendant  pleaded  a  debt  by  simple  contact  of  £70*. 
On  demurrer  the  question  was,  whether  the  penalty  were  the  legal 
{debt,  so  that  the  money  due  could  not  be  pleaded  against  what 
was  really  due  upon  the  bond.  Judgment  for  the  plaintiff  in 
C.  B.  On  error  io  B.  R.  Yor ke  (J.  J.  said,  that  the  penalty  of  the 
bond  was  the  legal  debt;  that  ope  part  of  the  stat.  2  Geo.  2.  c.  22. 
s.  13.  was  to  be  compared  with  the  other;  and*  therefore,  if  the  de- 
fendant (as  he  might  have  done)  had  pleaded  tne  general  issqe,  and 
given  in  evidence  part  of  the  plaintiff's  demand,  and  craved  tp  have 
an  allowance  of  so  much  ;  this  wpuld  not  haye  aided  him,  for  the 
jury  must  find  the  whole,  or  else  that  it  was  not  the  parties*  deed, 
and  they  could  not  sever  the  debt;  so,  in  like  manner,  a  lesser  sum 
(ban  was  demanded  by  the  plaintiff,  that  is,  than  the  penalty,  could 
not  be  pleaded.    Judgment  of  C.  B.  affirmed. 

(42)  Hence  the  defendant  in  his  plea  must  aver  what  is  really 
due;  and  this  averment  has  bfeeu  holden  to  be  traversabief,  al- 
though laid  under  a  videlicet  J. 


t  Syanaous 


•  Stephens  v.  Lofting,  B.  R.  M  7  <»•  «• «  Barnard.  338,. 

us  v.  Knox,  3  T.  R.  6ft.  J  Grimwood  v.  Barrett,  6  T.  R.  460. 
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by  simple  <*>dtract  On  demurrer,  the  court  gave  judgment 
far  tbe  plaintiff;  Willes  C.  J.  (who  delivered  the  opinion  ot 
tbe  court)  observing,  that  as  this  was  not  a  bond  conditioned 
for  tbe  pay  meat  of  money,  tbe  case  was  not  within  tbe  stat. 
8  Geo.  £. ;  and  it  was  not  within  tbe  stat.  2  G.  2.,  because 
the  plaintiff  did  not  sue  in  his  own  right  but  in  the  nature  of 
a  trustee  for  C.  D. ;  that  it  might  as  well  be  said,  that  wbea 
a  person  sued  as  executor,  tbe  defendant  might  set  off  a 
debt  from  tbe  plaiotiff  io  the  defendant,  in  bis  own  right,  as 
that  tbe  defendant  could  set  off  in  tbe  present  case.  He 
added,  however,  that  if  tbis  had  been  a  bond  to  the  aberiif, 
assigned  over  to  the  party  according  to  the  statute,  the 
court  would  have  thought  otherwise ;  and  that  tbe  penalty 
mast  have  been  considered  as  the  debt,  this  not  beings  esse 
withiu  the  stat.  6  Geo,  3. 

To  debt  on  bond  conditioned  for  the  payment  of  an  an* 
nuity  to  plaintiff*,  defendant  pleaded*  that  a  certain  sum 
only  was  due  to  tbe  plaintiff  on  account  of  tbe  annuity,  and  • 
that  the  plaintiff  was  indebted  to  the  defendant  in  a  larger 
sum  of  money,  for  money  lent,  &c,  which  be  claimed  to  set 
off:  on  demurrer,  it  was  adjudged,  that  this  was  a  esse 
within  the  stat  8  Geo.  3.  c.  $4.  s.  5.,  and  that  the  defendant 
VTB8  entitled  to  set  off  his  debt. 

The  following  rules  must  be  attended  to  in  pleading  -a, 
set-off  it-Uncertain  damages,  or  an  unliquidated  demand* 
cannot  be  made  the  subject  of  a  set-off*  (43).  But  if  two 
persons  agree  to  perform  certain  work  in  a  limited  timek,  or 
to  pay  a  stipulated  sum  weekly,  for  such  time  afterwards  as 
it  should  remain  unfinished,  and  a  bond  is  prepared  in  the 
pame  of  both,  but  is  executed  by  one  only,  with  condition 
for  tbe  due  performance  of  the  work,  or  the  payment  of 
the  stipulated  sum  weekly,  such  weekly  payments  are  in  tbe 
nature  of  liquidated  damages,  and  not  by  way  of  penalty, 
and  may  be  set  off  by  the  obligee  in  *n  action  Drought 
against  him  by  the  obligor  who  executed.  $dly,  A  debt 
tarred  by  the  statute  of  limitations  cannot  be  set  off1;  for 
the  remedy*  by  way  of  set-off,  was  intended  to  supersede 

k  C*U»*T.  CoUuk,  s  Bwr.  890.  k  Fletcher  ▼.  Dycheu  a  T.  R.  39. 

i  Howlet  r.  Strickland,  i  Cowp.  *6.    )  Per  Willes  C.  J.  in  Hutchinson  ▼. 
Weigail  ▼.  Water*,  6  T.  R.  488.  '  Surge*,  Willes,  36*. 


(43)  "  Debts  to  be  set  off  most  be  such  ss  an  mdMtatvt 
assumpsit  will  lie  for,."  Per  Ashhuret  J.  io  IJowlet  v.  Strickland, 
Cowp.  $6. 
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•  « 

tbe  necessity  of  a  cross  action ;  and  a  debt  barred  by  tbe 
statute  of  limitations  cannot  be  recovered  by  action.  If  such 
debt  be  pleaded,  the  plaintiff  ought  to  reply  the  8tatutea(44). 
3dly,  The  debts  sued  for,  and  intended  to  be  set  off,  must 
be  mutual,  and  due  in  the  same  right  (45). 

A  debt  due  to  a  person  in  right  of  his  wife*,  cannot  be 
set  off  in  an  action  against  him  on  bis  own  bond, 


ttssmssmmm 


IV.  D«bt  on  Bail-bond— Siat.  23  H.  «.  *..  10.-» 

Assignment  of  Bail-bond  under  Stat.  4  Ann* 
c.  16.— Declaration  by  Assignee— Of  the  Plead- 
ing$%  comperuit  ad  Diem — Nuf  tiel  fiecard^ 

At  common  law,  the  sheriff  was  not  obliged  to  take  bail 
from  a  defendant  arrested  upon  mesne  process,  unless  he 
trued  out  a  writ  of  mainprise;  but;  by  stat.  93  H.  6.  c.  10. 
it  was  enacted,  "  that  sheriffs,  under-sheriffs,  bailiffs  of 
"  franchises,  and  other  bailiffs  (46),  should  let  out  of  prison 
M  all  persons  by  them  arrested  or  being  in  their  custody,  by 
f  force  of  any  writ,  bill,  or  warrant,  in  any  action  per- 
"  sonal  (47),  or  by  cause  pf  indictment  of  trespass  (48), 

m  Remington  t.  Stevens,  Str.  1971.        n  Bull.  N.  P.  179.  cite*  Psynter  r. 

Walker,  C.  B.  E.  4  Geo.  8. 


*» 


(44)  If  such  debt  be  given  in  evidence,  on  a  notice  of  set-oft* 
it  may  be  objected  to  at  the  trial.     Bull.  N.  P.  180. 

(45)  See  cases  affording  an  illustration  of  thin  rule,  under  plea 
of  set-off,  tit*  Assumpsit,  ante,  p.  139* 

(46)  "  This  statute  does  not  authorize  sheriffs'  bailiffs  to  take 
obligations  for  the  appearance  of  persons  arrested :  from  the  ex* 
press  mention  pf  bailiffs  of  franchises,  it  appears  that  those  officers 
only  are  meant,  who  have  the  return  of  protest**  When,  there* 
fore,  the  process  is  directed  to  the  sheriff,  the  indemnity  must  be 
to  him/'  Per  Buller  J.  in  Rogers  v.  Reeves,  1  T.  R.  422.  The 
marshal  of  the  King's  Bench  is  an  officer  within  this  statute, 
Bracebridge  v.  Vaughan,  pro.  Eliz.  66. ;  but  the  serjeant  at  arms 
of  the  House  of  Commons  is  not.  Norfolke  v.  Elliot,  1  Lev.  209* 

(47)  Upon  an  attachment  of  privilege,  attachment  upon  a  pro- 
hibition, attachment  in  process  upon  a  penal  statute,  tbe  sheriff 
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"  upon  reasonable  surety  (49)  of  sufficient  persons,  having 
"  sufficient  within  the  counties  where  such  persons  are  let 
"  to  bail,  to  keep  their  days  in  such  place  as  the  said  writs, 
"  bills,  or  warrants, shall  require;  persons  in  ward  by  con- 
**  demnation,  execution,  capias  utlagatum,  or  excommuni- 
"  ea$um9  surety  of  the  peace,  or  by, special  commandment 
"  of  any  justice  excepted.  And  no  sheriff,  kc.  shall  take, 
'*  or  cause  to  be  token  or  made,  any  obligation  for  any  cause 
*'  aforesaid,  or  by  colour  of  their  office,  hut  only  to  them- 
*'  selves,  of  any  person,  nor  by  any  person,  which  shall  be 
?  in  their  ward  by  course  of  law,  but  upon  the  name  of 
"their  office,  and  upon  condition  that  the  prisoners  shall 
**  appeal. at  the  day  and  place  contained  in  the  writ,  &c; 
*  and  if  any  sheriffs,  &c.  take  any  obligation  in  other  form 
"  by  colour  of  their  office,  it  shall  be  void." 

The  constant  usage  since  the  passing  this  act  has  been  for 

may  be  compelled  to  take  bail  by  force  of  this  statute;  but  not 
upon  ah  attachment  for  a  contempt,  issuing  out  of  B.  R,*  or 
C.  B»f  or  the  Court  of  Chancery,  for  disobeying  a  subpoena^. 
In  Stndd  v.  Acton,  it  was  holden,  that  the  words,  "  by  force  of 
any  writ,  bill,  or  warrant*  in  any  action  personal,"  were  confined  to 
actions  at  law. 

(48)  The  sheriff  i*  pot  authorised}  to  take  a  bond  for  the  appear- 
ance of  persons  arrested  by  bim,  under  process  issuing  upon  an 
inclictiqent  at  the  quarter  session*,  for  a  trespass  and  assault;  be- 
cause at  common  law  the  sheriff  could  not  bail  any  persons  in- 
dicted before  justices  of  the  peace||,  and  this  stat^  of  $3.  H-  6\ 
was  not  passed  to  enable  the  sheriff  to  take  bail  iu  cases  where  be 
could  not  bail  before;  but,  in  order  to  compel  him  to  take  bail  is 
those  cases,  where  he  might  have  taken  bail  and  neglected  so  to  do. 
At  common  law,  the  sheriff  might  have  bailed  persons  indicted  be- 
fore Jiim  at  his  torn^f,  and,  consequently,  by  this  statute,  he  wn 
compellable  to  bail  snch  persons ;  but  the  stat.  I  Edw.  4.  c.  3.  hav- 
ing taken  away  the  sheriff 's  power  of  bailing  in  snch  casesf ,  the 
stat.  23  H.  6.  is  in  this  respect  rendered  of  none  effect. 

(49)  According  to  the  opinion  of  Ashhurst  J.  in  Rogers  t. 
Reeves,  1  T.  R.  421.  a  security  of  a  lower  nature  than  a  security 
by  bond,  as  a  simple  contract  undertaking,  is  insufficient.  If  the 
Sheriff  refuses  to  take  bail,  sufficient  sureties  being  tendered,  tha 
proper  remedy  against  him  is  an  action  of  trespass  on  the  case, 
Smith  v.  Hall,  2  Mod.  3«.  ' 

•  Awon,  1  Str.  479,  Resolved  by  all  the  judges. 
.  f  Field  v.  Workhouse,  Comyns'*  Rep.  st>4. 
t  Studa  v.  Acton,  1  H.  Bl.  46s.  w 

\  Bengough  v.  Roositer,  4  T.  R.  505. 
\\  «  Hawk.  P.  C  o.  1  s.  s.  *ft. 
•J  Id.  s.  27. 


DEBT.  585 

sheriffs,  and  other  officers,  to  take  a  security  by  bond0.  Re* 
gularly,  this  bond  ought  to  be  taken  with  two  or  more  sure- 
ties, at  the  least,  the  words  of  the  statute  being  "  surety  of 
sufficient  persons"  and  the  sheriff,  &c.  may  insist  upon 
two  sureties  being  given ;  yet  it  has  been  adjudged',  that,  as 
the  indemnity  is  for  the  protection  of  the  sheriff,  &c.  he 
may.  wave  the  benefit,  and  take  a  bond  with  one  surety 
only. 

The  form  of  surety  prescribed  by  the  statute  must  be 
strictly  pursued,  that  is, 

1st,  The  bond  must  be  made  to  the  sheriff  or  other 
officer  himself).  Hence  a  bond  made  to  the  sheriff's  bailiff 
is  bad. 

2dly,  It  must  be  made  to  the  sheriff  or  other  officer  by  the 
name  of  his  office'  and  county.  On  error  in  debt  on  bail* 
bond,  if  was  excepted,  that  it  was  not  shewn,  that  the  bond 
was  to  the  sheriff  by  the  name  of  his  office.  The  court 
were  of  opinion  that  it  should  so  appear* ;  but  they  thought, 
that  in  the  present  case  it  did  sufficiently  appear  on  the 
whole  declaration,  it  being  laid  solve/id.  eidem  vicecomiti  et 
assignatif. 

3dly,  There  must  fee  a  condition  to  the  bond ;  and  that 
condition  most  be  for  the  appearance  of  the  defendant,  at 
the  day  and  place  mentioned  in  the  writ,  &c. ;  and  for  that 
only.  Hence,  if  there  be  not  any  condition1;  or,  what 
amounts  to  the  same  tying,  if  the  condition  be  impossible, 
as  where  the  condition  is  for  the  appearance  of  the  defen- 
dant at  a  day  past  when  the  bond  is  made*,  the  bond  is  void* 
So  if  any  other  condition  than  that  prescribed  by  the  sta- 
tute is  expressed  in  the  bond :  as  if  it  be  conditioned  "  to 
put  in  good  hail  for  the  defendant  at  the  return  of  the  writ, 
or  to  surrender  the  defendant,  or  to  pay  the  debt  and  costs',1* 
it  will  be  fcid.  But  if ,  the  bond  be  made  to  the  sheriff  by 
the  name  of  his  office,  and  the  condition  expresses  the  time 
and  place  of  appearance,  a  variance  in  other  respects  will  be 
immaterial.  As  in  the  following  cases ;  where  the  writ  was 
to  answer  A.  B.  in  a  plea  of  debt  of  three  hundred  and' 
twenty  pounds,  and  the  condition  of  the  bond  was  to  appear 
to  answer  A.  B.  in  a  plea  of  debt*.  Where  the  writ  was  to 
answer  in  a  plea  of  trespass,  and  the  condition  was  to  appear 

o  See  note  (49).  '  %  Symes  r.  Oakes,  8tr.  80S. 

p  Druryi  case,  10  Rep.  100.  b.  101.  a.  t  Graham  t.  Crawthaw,  3  Ler.  7  4. 

recognized  in  Cotton  v.  Wale,  Cro.  u  Samuel  r.  Enros,9T.R.  569. 

£liz.  Slfe.  x  Rogers  *.  Reeves,  1  T.  R.  418. 

\  1 T.  R.  499.  y  Vilfierfl  ▼.  Hatting*,  Cro.  Jan.  38*3. 
r  Noel  f .  Cooper,  Palm.  378. 


M4  £)EB1\ 

to  answer  generally,  without  raying  in  What  ilction;  the 
court  held  the  bond  good ;  because  no  other  action  shall  be 
intended;  and  the  statute  only  requires  the  bond  to  be  con** 
ditioned  for  an  appearance,  and  the  words  "to  answer,  &e.w 
are  surplusage*.  Where  the  writ  was  to  appear  before  our 
lord  the  King,  at  Westminster,  and  the  condition  was  to  ap- 
pear before  his  Majesty's  justices  of  the  bench,  at  Westinin* 
ster*;  it  was  holden  sufficient  (50).  Where  the  writ  wm  to 
answer  in  a  plea  of  trespass,  and  also  to  a  bill  of  lOOtof 
debt,  and  the  condition  was  to  answer  in  a  plea  of  frcspm 
of  100/.;  the  variance  was  holden  to  be  immaterial*.  Where 
the  original  writ  was  to  answer  in  a  plea  of  trespass  on  the 
case  on  promises ;  and  the  condition  was  to  answer  in  a  plea 
of  trespass ;  the  bond  was  holden  to  be  goods  Where  the 
writ  was  to  answer  of  a  plea  of  trespass,  and  also  to  a  bill  of 
the  said  John;  and  the  condition  was  to  answer  of  a  plea 
of  trespass,  and  also  to  a  bill  (omitting  the  words  "  of  the 
said  John/')  it  was  holden  an  immaterial  variance4.  Where 
the  process  was  to  appear  before  the  barons;  and  the  condi- 
tion was  to  appear  in  the  office  of  pleas  in  the  Court  of  Ex- 
chequer, at  Westminster;  it  was  holden  well  enough*. 
Where  the  process  was  in  an  action  of  trover ;  and  the  con- 
dition wastoappear  to  answer  of  a  plea  of  trespass  on  the  case 
on  promises;  the  bond  was  adjudged  sufficient,  on  the  ground 
that  the  word*, "  to  answer,  &c  were  only  surplusage,  and 
night  be  rejected'.  Where  theoriginal  was  returnable  before 
our  lord  the  king,  wheresoever,  &c. ;  and  the  words, "  where- 
soever, &c"  were  omitted  in  the  bail-bond ;  and  it  was  ob- 
jected*, that,  by  the  statute,  the  sheriff  could  not  take  any 
bond  but  such  as  corresponded  with  the  writ,  whereas  this 
might  be  to  compel  an  appearance  out  of  England,  if  the  king 
should  happen  to  be  so;  but  the  court  said,  that  it  was 
•ufficient  in  these  bonds  to  state  in  substance  the  design 
of  the  writ ;  and  they  would  understand,  that  by  appear* 

*  Kwkbridge  w.  Wifcoa,  s  Lev.  1«.        c  Philip*  ▼.  ffcifipt,  cited  t  Str.  list, 

•  Kjrkbride  ▼.  Carwea,  *  Lev.  1*0.  T.    t  Davenport  r.  Parker,  Fort.  36s. 
Jones,  46.  %  Shuttleworth  ▼  Pflkington,  2  Str. 


b  Cudwell  r.  Dtrnkin,  T.  Jouea,  157.  1155.  7  Mod.  3*5.  Leach1*  Ed. 

9  Show.  Si.  S.  C.  by  Butter  J.  ia  King  ▼.  Pippctt,  I 

c  Owe*  ▼.  Nail,  6  T.  E. 70S.  T.  a.  WO. 
4  Reach  ▼.  Bretton,  10  Mod.  327-  « 


(50)  It  appears  from  Leviuz's  report  of  this  case,  that  the  defen- 
dant brought  a  writ  of  error  10  the  Exchequer  Chamber,  sod  that 
it  was  argued  again,  and  the  majority  of  the  judges  were  for  affirm- 
ing the  judgment.  But  North  C.  J.  being  strongly  against  it,  it 
was  adjourned. 
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*lng  before  the  king,  was  meant  before  the  king  in  Ids  court, 
a»d  not  before  the  king  in  person.  So  where  the  writ  was 
to  appear,  on  a  general  return  day,  before  the  king*  where- 
soever he  should  then  he  in  England?,  and  Jthe  bond  wag  con- 
ditioned for  the  appearance  of  the  party  before'  the  king,  at 
Westminster,  at  the  day  named  in  the  writ;  the  variance 
was  hotden  to  be  immaterial ;  LcL  Ellenborough  C.  J.  ob» 
serving,  that  Westminster,  according  to  the  common  un- 
derstanding of  every  body  at  this  day,  (considering  that  the 
Court  of  King's  Bench  had  been  invariably  held  there  for 
many  centimes,  except  only  when  it  was  removed  for  a 
short  period  to  Oxford,  in  1665)  was  the  place  meant  by  the 
More  general  description  in  the  writ;  and  that  the  variance 
in  this  case  was  certainly  not  greater  than  that  in  the  pre- 
ceding case  of  Shuttleworth  v.  Pilkingtoo. 

An  executor  brought  debt  in  the  debet  and  detinet*  upon 
an  assignment  of  a  bail-bond,  for  appearance  to  a  bill  of 
Middlesex,  and  to  answer  the  plaintiff  of  a  plea  of  trespass, 
mv  etktm  kill*  fuerentis  ut  executoris  L  S.  pro  1500L  de  debito 
secundum  consuetudmem  curia  nostra  coram  nobis  exhibendC 
Oa  demurrer,  it  was  contended,  that  this  action  ought  to 
have  pursued  the  original  action,  and  to  have  been  brought 
in  the  detinet  et*ly.  But  the  court  gave  judgment  for  the 
plaintiff,  Parker  C.  J.  observing,  "  The  condition  of  the 
bom*  te  to  appear;  in  the  first  place,  to  answer  the  plaintiff 
in  an  action  of  trespass  in  his  own  right,  and  then,  stent** 
dum  ivnsuetudt  cur,  to  answer  the  bill  in  debt  as  executor, 
for  this  court  has  not  jurisdiction  in  debt  originally ;  but  in 
whatever  county  the  court  is  sitting  you  may  have  a  bill  in 
trespass;  and,  when  the  party  is  brought  in,  a  bill  may  be 
exhibited  against  him  in  any  other  action;  for, being  in  cus- 
tody of  the  marshal  of  the  supreme  court,  he  shall  answer 
to  aM  matters  there ;  so  that  this  bond  is  also  a  security  for 
his  appearance  in  the  action  of  trespass,  which  is  in  the 

CtainttfTs  own  right,  and  may  be  insisted  on  as  well  as  the 
ill  in  debt*  ergo,  the  action  well  brought  in  the  debet  and 
detinet.    This  action  is  in  loco  of  tbe  sheriff. 

If  the  sheriff  does  not  comply  with  the  injunctions  cf 
the  statute,  and,  without  the  plaintiff's  consent,  takes  a  se- 
curity of  a  different  kind  than  that  described  therein ;  the 
•courts  will  not  afford  him  any  relief,  nor  interpose  in  his 
favour,  for  the  purpose  of  enforcing  such  security,  on  the 
ground  of  his  having  been  guilty  of  a  breach  of  his  duty. 

.  h  Jfaci  %  Stofffrf ,  9  Mtmt,  5S.  i  BnnnfieM  ▼.  Lmfar,  B>  ft.  H.  19 

Ann.  MS. 


698  DEBT. 

Hence,  where  a  sheriff's  office**  took  an  undertaking  from 
the  defendant's  attorney,  instead  of  a  bail-bond,  for  toe  ap* 
pearance  of  the  defendant,  and  bail  above  was  not  duly  put 
in,  and  an  action  for  an  escape  was  brought  against  the 
sheriff,  the  court  would  not  relieve  him,  by  permitting  him 
to  put  in  and  justify  bail  afterwards ;  although  he  ottered  to 
pay  the  costs  of  the  action  brought  against  him.  So  where 
-the  defendant's  attorney  gave  the  sheriff's  officer  an  under* 
taking1,  that  he  would  give  the  sheriff  a  bail-bond  in  due 
time,  which  he  afterwards  neglected  to  do,  and  the  plaintiff 
recovered  against  the  sheriff  for  the  escape ;  the  court  re- 
fused to  proceed  summarily  against  the  attorney,  to  make 
him  pay  the  debt  and  costs,  for  his  breach  of  faith,  on  the 
ground  that  the  undertaking  was  illegal  (51 ). 

The  statute  S3  H.  6.  c.  10.  is  a  general  law0,  of  which 
the  king's  courts  will  take  cognizance,  although  it  knot 
pleaded  (59), 

As  to  the  manner  of ^pleading,  so  as  to  take  advantage  of 
this  statute,  it  will  be  proper  to  remark,  that  the  special 
matter,  which  brings  the  case  within  the  statute,  must  ap* 
pear  by  some  means  or  other  upon  the  record:  if  it  be  shewn 
on  the  declaration,  it  need  not  be  pleaded0.  So  if  it  appear 
on  craving  oyer  of  the  bond,  the  defendant  may  demur 

k  Fuller v.  Prase, 7 T.R.  109.  m Sasavel v,  Evans, 2 T< R< 56$. 

I  Sedgworth  v.  Spicer,  4  East,  56s.        n  Id. 


(61)  It  is  to  be  observed,  that  the  provisions  of  this  statute  are 
con6ned  to  securities  given  to  the  sheriff  ox  other  officer.  Hence 
bonds  given  to  the  plaintiff  are  not  within  the  statute*  ;  and  coo* 
sequently  may  be  taken  in  a  different  form  than  that  prescribed  by 
the  statatet.  So,  also,  undertakings  given  by  the  defendant  or  his 
attorney,  to  the  plaintiff  or  his  attorney,  for  the  appearance  of  the 
defendant,  are  valid,  and  may  be  enforced  by  attachment. 

(52)  This  statute  was  formerly  considered  as  a  private  law.  Bat 
in  Samuel  v.  Evans,  which  finally  decided  that  it  was  a  public  law, 
it  was  observed,  that  whatever  might  have  been  the  law  before  the 
statute  of  Queen  Ann,  the  case  ofSaxby  v.  Kirkus$,  bad  removed 
all  doubt:  for  the  court  there  said,  though  the  23  H.  6.  c.  IS. 
were  a  private  law,  yet  the  statute  4  &  5  Ann.  having  enabled  the 
sheriff  to  assign  such  bond,  the  court  must  take  notice  of  the  law 
that  enables  him  to  take  such  bond.  See  Benson  v.  Welby,  4 
Saund.  1*5.  a.  n.  (4)  where  all  the  learning  on  this  subject  is  col- 
lected by  Serjeant  Williams* 

•  Raven  v.  Stockdale,  Gpuldsb.  66.  agreed  in  Leech  v.  Davys,  Aleyo,  5S. 
t  Hall  v.  Carter,  t  Mod  304.  per  Bailer  J.  Rogers  v.  Reeves,  1T.R.4S*. 
I  Ball.  N.  P.  894. 
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without  shewing  the  special  matter*.    In  short,  it  is  suffi- 
cient if  it  appears  on  any  part  of  the  record. 

'  If  the  defendant  does  not  appear  at  the  return  of  the  pro- 
cess, according  to  the  condition  of  the  bail-bond,  that  is,  if 
he  does  not  put  in  and  perfect  bail  above  in  due  time',  the 
bail-bond  is  forfeited,  and  the  plaintiff  may  take  an  assign- 
ment of  it.  This  course  is  usually  pursued,  if  the  bail  be- 
low are  sufficient.  Before  the  statute  for  the  amendment 
of  the  law,  4  &  5  Ann,  c.  16*  the  sheriff  was  not  compella- 
ble to  assign  the  bail-bond,  though  if  he  had  not  assigned  it, 
the  court  would  have  amerced  him.  Another  mischief  at 
common  law  was,  that  after  an  assignment  of  the  bail-bond, 
the  action  thereupon  must  have  been  brought  in  the  name 
of  the  sheriff,  who  might  have  released  the  obligor*,  and 
thereby  driven  the  plaintiff  into  a  court  of  equity.  To  re* 
medy  these  inconveniences,  it  was  enacted,  by  stat.  4  &  5 
Ann.  a  16.  a.  90.  "  that  if  any  person  shall  be  arrested  by 
"  any  writ,  bill,  or  process,  issuing  out  of  any  of  the  king  s 
courts  of  record  at  Westminster,  at  the  suit  of  any  com- 
mon person,  and  the  sheriff,  or  other  officer,  takes  bail 
*'  from  such  person,  the  sheriff  (53),  or  other  officer,  at  the 
request  and  costs  of  the  plaintiff  in  such  action  or  suit, 
or  his  lawful  attorney,  shall  (54)  assign  to  the  plaintiff  in 

o  Per  Buller  J.  in  Samuel  v.  Evans,  8    p  Harrison  v.  Dawes,  5  Burr.  9683. 
T.  R.  575.  q  Shipley  ▼.  Craister,  2  Veotr.  131. 

(53)  In  the  case  of  Kitson  v.  Fagg,  1  Str,  60.  (for  the  argu- 
ment in  this  case  see  10  Mod.  283.)  the  question  being,  whether 
a  bail-bond  was  well  assigned  by  an  under-sheriffs  clerk?  Parker 
C.  J.  said,  that  he  had  the  advice  of  all  his  brethren  ;  and  they 
were  of  opinion,  that  an  under-sheriff  might  assign  a  bail-bond  in 
the  name  of  the  high-sheriff,  it  having  been  the  constant  practice 
ever  since  the  stat  4  &  5.  Ann.,  but  that  if  the  assign  me  nt  was 
neither  by  the  sheriff,  nor  his  under-sheriff,  as  in  this  case!  it 
wonld  not  be  good. 

In  debt  on  a  bail-bond,  defendant  pleaded  that  there  was  not 
any  assignment  of  the  bond  by  sheriff  or  under-sheriff.  It  appeared 
in  evidence,  that  the  bond  had  been  assigned  to  the  plain  tin  by  one 
of  the  under-sheriff's  clerks.  The  preceding  case  of  Kitson  v. 
Fagg  was  cited  as  an  authority  to  shew,  that  this  was  not  a  good 
assignment.  But  Ld.  Mansfield  C.  J.  was  clearly  of  opinion,  that 
the  seal  to  the  assignment,  beiug  the  seal  of  office,  was  sufficient  to 
give  it  validity,  whoever  had  signed  it*  Harris  v.  Ashby,'  Lon? 
don  Sittings,  M.  T.  1756.  MSS. 

(54)  If  the  sheriff  refuses  to  assign  the  bail-bond,  it  seems  that 
an  action  on  the  case  will  lie  against  him  for  breach  of  duty  im« 
posed  by  the  statute. 
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such  action  the  bail-bond,  or  other  security  taken  from 
"  such  bail,  by  endorsing  the  same,  and  attesting  it  under 
"  his  hand  and  seal,  in  the  presence  of  two  or  more  credi- 
"  ble  witnesses,  which  may  be  done  without  any  stamp, 

? provided  the  assignment  so  endorsed  be  duly  stamped  be- 
bre  any  action  brought  thereupon;  and  if  the  bail-bond 
or  assignment,  or  other  security  taken  for  bail,  be  for- 
"  feited,  the  plaintiff,  in  such  action,  after  such  assignment 
"  made,  may  bring  an  action  thereupon  in  his  own  name; 
"  and  the  court,  where  the  action  is  brought,  may,  by  role 
"  of  the  same  court,  give  such  relief  to  the  plaintiff  and  de- 
"  fendant  in  the  original  action,  and  to  the  bail,  as  is  agree- 
"  able  to  justice,  and  such  rule  shall  have  the  effect  of  a  de- 
"  feasance  to  the  bail-bond/9  By  s.  24.  it  is  provided, "  that 
"  this  act  shall  extend  to  all  courts  of  record  within  this 
u  kingdom." 

Although,  by  this  statute,  the  court  where  the  action  » 
brought,  on  the  bail-bond,  is  expressly  authorised  to  exer- 
cise an  equitable. jurisdiction,  yet,  upon  the  supposition  that 
every  other  court,  except  that  where  the  original  action  was 
brought,  is  incompetent  to  exercise  this  jurisdiction,  it  has 
been  holden,  that  an  action  on  the  bail-bond,  whether 
brought  by  the  assignee'  or  the  officer*,  must  be  brought  in 
that  court,  where  the  original  action  was  commenced;  bat 
advantage  cannot  be  taken  of  the  action  having  iieen  brought 
in  a  wrong  court,  upon  the  plea  of  non  est  factum1. 

The  assignment  may  be  stated  in  the  declaration  to  have 
been  made  in  a  different  county  from  that  in  which  the  bail- 
bond  was  given,  and  the  venue  may  be  laid  in  the  county  in 
which  the  assignment  is  stated  to  have  been  made,  agree- 
ably to  the  rule,  that  where  matter  in  one  county  is  depen- 
dent on  matter  in  another  county,  the  plaintiff  may  lay  his 
action  in  either. 

Debt  upon  a  bail-bond ;  and  pit.  declares  that  he  sued  oat 
a  writ  directed  to  the  sheriff  of  Surrey',  &cl  who  took  a  bail- 
bond,  which  he  afterwards  assigned  to  the  plaintiff  at  Lon- 
don, where  the  action  was  brought.  Demurrer,  on  the 
ground  that  the  action  was  founded  on  the  bond  entered  into 
by  the  bail,  and  that  being  laid  to  be  done  in  Surrey,  the 

r  Oiestcrton  r.  Middlehurst,  1  Burr,  t  Wright  r.  Wahnsley,  fl  Camp.  N.  P. 

649.  Walton  ▼.  Bent,  3  Bnrr.  1993.  C.  396. 

Morris  ▼.  Sua,  a  Bt.  Rep.  83*.  aad  n  Gregsou  r.  Heather,  9tr.  7*7    —* 

3  Wils.  348.  LA.  Raym.  1465.    Norcreft  v.  Ma* 

a  Donatty  r.  Barclay,  8  T.  B.  152.  but  tfcews,  13  G.  1.  8.  P.  on  the  aatha- 

«ee  Ne#mao  v.  Fancitt,  1  H.  Bl.  \     rity  of  Uregson  ? .  Heather. 

6*1.  contra,  aa  to  sheriff,  that  ho 

may  tne  in  a  different  court. 
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action  should  have  been  there;  but  judgment  for  the  plain- 
tiff. 

It  is  sufficient  for  the  plaintiff  to  state  in  his  declaration*, 
that  the  sheriff  assigned  the  bond  to  him  according  to  the 
form  of  the  statute,  without  adding,  "  that  the  assignment 
was  under  the  hand  and  seal  of  the  sheriff;"  and  the  defen- 
dant may  plead,  that  he  did  not  assign,  §c.  according  to  the 
form  of  the  statute,  and  the  plaintiff  may  tender  an  issue 
thereon  in  those  words,  on  which  he  must  prove  that  the 
assignment  was  according  to  the  statute,  under  the  hand 
and  setfl  of  the  sheriff. 

So,  though  the  statute  requires  the  endorsement  to  be 
made  by  th$  sheriff  in  the  presence  of  two  witnesses,  yet  it 
does  not  require  the  names  of  the  witnesses  to  be  set  forth 
in  the  declaration,  and,  consequently,  if  they  are  omitted* 
the  omission  will  be  holden  immaterial'.  So  if  it  is  averred 
in  the  declaration,  that  the  sheriff  assigned  the  bail-bond  by 
endorsement  upon  the  said  writing  obligatory  and  attesting 
it  under  his  hand  and  seal,  in  the  presence  of  two  credible 
witnesses*;  or  if  it  be  averred,  that  the  assignment  was 
made  in  the  presence  of  two  credible  witnesses*,  it  is  suffi- 
cient without  averring  that  the  endorsement  was  attested 
by  two  credible  witnesses. 

A  profert  in  curia  of  the  assignment  is  not  necessary;  be- 
cause the  assignment  is  not  by  deedb. 

It  is  not  necessary  to  state  in  the  declaration,  that  the  de- 
fendant in  the  original  action  was  arrested6,  nor,  if  stated  is 
it  traversable4.  Neither  is  it  necessary  to  state,  that  the 
debt  w?s  sworn  to  by  the  plaintiff,  nor  that  the  sum  sworn 
to  was  endorsed  on  the  writ,  such  omission  having  been 
sanctioned  by  a  series  of  precedents'. 

Bail  to  the  Sheriff  are  liable  to  the  plaintiff's  whole  debt 
(without  regard  to  the  sum  sworn  to)  and  costs,  to  the  ex- 
tent of  the  penalty  of  the  bail-bondf. 

x  Daweon  r.  Papworth,  Wtlles's  Rep.       by  Wright  J.  in  Leafe  r.  Box,  1 

40S.  Wife.  199. 

j  Robinson  t.  Taylor,  Port.  366.  b  Leafe  v.  Box,  l  WUt.  191. 

s  Leafe  r.  Box,  1  Wilt.  121.  c  Watkins  v.  Parry,  Str.  444* 

a  Rolliion  v.  Taylor,  13  G.  1.  (proba-  d  Haley  r.  Fitzgerald,  Str.  643. 

bly  the  S.  C.  with  Robinson  ▼.  Tay-  e  Whiakard  v.Wilder,  1  Bun-.  330  (5$). 

lor,  Fort.  366.  though  thia  point  ia  f  Sterenaon  v.  Cameron,  8  T.  R.  98. 

not  mentioned  in  that  report)  cited 


'  (55)  Seethe  remarks  of  Sir  J.  Mansfield  on  this  case  in  Hill  v. 
Heale,  9  Bos.  &  Pal.  N.  R.  201. 
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After  a  defendant  has  be$n  discharged  out  of  custody 
upon  the  bail-bond  being  given*,  it  is  neither  in  the  power 
of  the  bail  to  render  him,  or  of  the  party  to  surrender  him- 
self again  into  the  custody  of  the  sheriff  before  the  return  of 
the  writ  without  the  consent  of  the  latter.  But  the  sheriff 
may,  if  he  pleases,  accept  the  surrender  of  the  party,  who 
is  willing  to  return  into  his  custody,  before  the  return  of 
the  writ  And,  if  the  sheriff  consents  to  do  so,  and  by  vir- 
tue of  such  surrender  has  the  defendant  in  his  custody  at 
the  return  of  the  writ  (56),  the  court  will  then  consider  it 
as  if  no  bail-bond  had  been  given ;  and  consequently,  under 
these  circumstances,  an  action  cannot  be  maintained  against 
the  sheriff  for  not  assigning  the  bail-bond*;  nor  can  be  be 
proceeded  against  for  not  bringing  in  the  body,  although 
upon  being  ruled  to  return  the  writ,  he  returned  cepi 
corpus1. 

Pleadings. — To  an  action  of  debt  by  the  assignees  of  the 
sheriff  upon  a  bail-bond,  nil  debet  cannot  be  pleadedk,  but 
non  est  factum  may.  If  issue  be  joined  on  non  est  factum, 
the  only  proof  required  on  the  part  of  the  plaintiff  (sup- 
posing there  is  not  any  other  plea)  is  proof  of  the  execution 
of  tlie  bail-bond  by  the  defendant1 ;  for  the  plea  of  non  est 
factum  does  not  put  in  issue  any  other  allegation  in  the  de- 
claration ;  consequently,  in  such  case,  it  is  not  necessary  to 
prove  the  writ,  assignment  by  the  sheriff,  &c  If  by  mis- 
take nil  debet  be  pleaded,  instead  of  non  est  factum  9  the  plain- 
tiff ought  to  demur  to  itm ;  for  if  issue  be  joined  on  the  piea 
of  nil  debet,  the  defendant  will  thereby  be  let  into  any  de- 
fence that  he  can  prove. 

Debt  on  a  bail-bond  given  upon  an  arrest  in  an  inferior 
court11;  the  defendant  pleads,  that  before  the  day  of  appear- 
ance mentioned  in  the  condition,  he  was  rendered  to  the 
gaoler  there,  and  there  continued  till  a  supersedeas  canie : 
upon  demurrer  the  plea  was  holden  good. 

*  Hamilton  t.  Wilton,  i  East,  383.  1  Hntchioon  v.  Kearns,  CD.  London 
h  Stamper  v.  Milbourue,  7  T.  R.  ]$2.  Sitttiigs,Trin.T.  sot..  3.  Sir  J  Hae*- 
i  Jones  v.  Lander,  6  T.  R.  753.  field  C.  J.  MS. 

k  Smith  y.  Whitehead,  recognised  ia  m  Raw.lius  t.  Danvers,  5  Esp.  N.  P. 

Warren  -  v.   Consett,  Lord   Raym.        C.  38. 

'  1503.  n  Pawling  ▼.  Ladlow,  a  Show.  443* 

3  Mod.  87.  S.  C. 

■    ^       ■  ' —   -     -      1        -n   n  1     --       1 r-  -    -     i  —  .  M 

(56)  The  party  will  not  be  considered  as  legally  in  the  custody 
of  the  sheriff  from  the  mere  circumstance  of  the  sh<  rifTs  hating 
received  notice  of  the  surrender ;  there  must  be  an  assent  on  the  pari 
of  the  sheriff  to  the  surrender.    I  East's  R.  383. 
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Conipcririi  ad  Dton.— In  debt  on  bail-bond,  the  defendant 
having  craved  oyer  of  the  condition,  may  plead  (57)  an  ap- 
pearance at  the  day  therein  mentioned,  according  to  the 
form  and  effect  of  the  condition,  concluding  with  "  and  this 
he  is  ready  to  certify  by  the  record  of  the  appearance,*'  for 
the  appearance  being  entered  of  record  is  riot  triable  by 
jury,  but  by  the  record0.  This  plea  is  termed  a  plea  of  com' 
peruit  ad  diem.  If  the  appearance  is  not  entered  of  record, 
the  bond  is  forfeited*. 

To  the  plea  of  comperuit  ad  diem  the  plaintiff  may  reply 
nul  tiel  record,  viz.  that  there  is  not  any  such  record  of  the 
appearance  (58).  When  the  record  is  of  the  same  court*, 
this  replication  ought  to  conclude  .with  giving  a  day  to  the 
defendant.'  This  constitutes  a  complete  issue  of  fact ;  and 
if  in  this  case  the  defendant  should  demur  to  the  replication, 
the  plaintiff  need!  not  join  in  demurrer;  but  if  the  record"  is 
not  produced  at  the  day,  the  plaintiff  may  sign  judgment'. 

When  the  record  is  of  another  court*,  the  replication 
ought  to  conclude  with  a  verification,  and  a  prayerof  judg- 
ment (59) ;  the  defendant  thereupon  rejoins,  "  there  is  such 
a  record ;"  and  the  court  gives  him  a  day  to  bring  it  in. 

If  the  record  is  not  brought  into  court  on  the  day,  judg- 
ment of  failure  of  record  is  given  (60). 

To  an  action  of  debt  on  a  bail-bond  to  the  plaintiffs',  as 
sheriff  of  Middlesex,  the  defendant  pleaded,  that  the  action 
was  brought  by  the  plaintiffs,  for  the  benefit  of,  and  as  trus- 
tee for,  J.  S.  (the  sheriff's  officer)  by  whom  the  defendant 
had  been  arrested,  and  to  whom  the  defendant,  after  the  re- 
turn of  the  writ,  but  before  the  sheriff  had  been  ruled  to 

o  Bret  v.  Sheppard,  l  Leon.  90.  ■  Sandford  v.  Rogers,  9  Wils.  113.  9 

p  Corbet  r.  Cook,  Cro.  Elia.  (466).  T.  R.  443.  S.  C.  cited  by  Buller  J. 

q  Cremer  t.  Wicket,  Ld.  Raym.  550.  from  a  MS.  note. 

andCarth.  517.  t  Scholey    and  Doroville  r.  Mearos, 

r  Tipping  v.  Johnson,  9  Bos.  and  Pal.  7  East,  148. 

303. 


(57)  See  the  form  of  this  plea  of  an  appearance  in  B.  R.  Teb- 
butt  ats.  Powle,  Lill.  Entr.  498.  and  a  similar  precedent  p.  114.. 
For  the  form  of  plea  of  an  appearance  in  C.  B.  see  the  same  book, 
p.  479. 

(58)  For  forms  of  this  replication,  see  Lilly's  Entries,  p.  114... 
480.  498. 

(59)  See  the  form,  1  Saund.  92. 

(60)  See  the  form,  1  Saund.  92.  n.  (3). 
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return  the  same,  paid  the  debt  and  costs,  which  J.  S.  ac- 
cepted in  full  satisfaction  of  the  bond;  and  that  if  any  da* 
mage  had  accrued  for  default  of  the  defendant's  appearauce, 
according  to  the  condition  of  the  bond,  it  was  occasioned  by 
the  default  of  the  sheriff's  officer  not  paying  over  the  debt 
and  costs  to  the  plaintiff  in  the  action,  which  would  have 
been  accepted  by  such  plaintiff.  On  special  demurrer,  the 
pise  of  Bottomley  v.  Brook*  was  cited  in  support  of  the 
plea,  to  shew  that  to  debt  on  bond  the  defendant  might 
plead,  that  it  was  given  to  the  plaintiff  in  trust  for  another; 
90  as  to  let  the  defendant  into  a  defence  which  he  might 
have  against  the  cestui  que  trust.  The  court,  however,  were 
of  opinion  that  the  plea  was  bad ;  Lord  Ellenborough  C.  J« 
observing,  that,  as  the  officer  could  not  have  released  t^e 
bond,  he  could  not  accept  any  thing  in  satisfaction  of  it; 
and  further,  that  it  was  not  alleged  that  the  bond  was  ori- 
ginally given  to  the  sheriff  in  trust  for  the  officer;  nor  did 
it  appear,  how  he  afterwards  came  to  have  any  equitable  in- 
terest in  it;  consequently  this  was  not  brought  within  the 
case  cited.  Lawrence  J.  adopting  the  remark  of  BuMer  J, 
m  Donnelly  v.  Dunn  (61),  animadverted  on  the  plea,  as 
being  an  attempt  to  set  up  matter  as  a  legal  defence,  which 
was  nothing  more  than  an  equitable  practice  of  the  coart 
in  exercising  a  summary  jurisdiction  over  it*  officers. 


V.  Debt  on  Bond,  with  Condition  to  perform  Cove* 
nants — Assigning  Breaches  under  Stat.  8  «$f  9 
W.  3*  c.  11*  s.  8. 

At  common  law,  it  was  usual  for  the  obligee  of  a  bond, 
with  a  penalty  conditioned  for  the  performance  of  covenants, 
to  declare  on  the  bond  merely ;  to  which  the  defendant, 
having  craved  oyer  of  the  condition  and  the  deed  containing 
the  covenants,  usually  pleaded  performance ;  to  this  the 
plaintiff  replied  a  breach  of  one  of  the  covenants;  and  upon 

a  M.  ss  G.  3.  C.  B.  cited  in  Winch  ▼.  Keeley,  1  T.  R.  fcn. 


(61)  2  Bos.  &  Pal.  47.  where  it  was  decided,  that  bail  could  not 
plead  the  bankruptcy  and  certificate  of  their  principal  io  their 
own  discharge. 
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issue  joined,  and  proof  of  such  breach, 'the  plaintiff  was  en- 
titled not  only  to  recover  the  penalty,  that  being  the  legal 
debt,  but  also  to  take  out  execution  for  the  same;  although 
the  penalty  far  exceeded,  in  amount,  the  damages  which  he 
had  sustained  by  the  breach  of  covenant,  tfatoer  these  cir- 
cumstances, the  defendant  could  only  obtaiqjVelief  through 
the  interposition  of  a  court  of  equity,  which  wpuld  direct 
an  issue  of  quantum  damnijicatus,  and  prevent  any  execu- 
tion being  enforced  for  more  than  the  damage  actually  sus- 
tained. To  prevent  plaintiffs,  in  cases  of  this  kind,  from 
converting  that  power,  which  the  strictness  of  the  common 
law  gave  them,  into  an  engine  of  oppression,  and  to  avoid 
the  circuitous  mode  of  relief  to  which  defendants  were  com* 
pelled  to  resort,  it  was  enacted  by  stat.  8  &  9  W.  S.  c.  11. 
8.  8.  "  That  in  actions  upon  bond,  or  any  penal  sum,  for 
"  non-performance  of  any  covenants  or  agreements  con- 
"  tained  in  any  indenture,  deed,  or  writing  (62),  the  plain- 
"  tiff  may  (63)  assign  as  many  breaches  as  he  shall  think  fit, 


(6*2)  This  statute  is  not  confined  to  cases  where  the  bond  is 
conditioned  for  performance  of  covenants  in  some  other  instrument 
than  the  bond ;  the  condition  of  the  bond  is  an  agreement  in  writing 
within  this  statute.  2  Burr.  826.  Neither  is  this  statute  confined 
to  cases  where  there  is  a  penalty  to  secure  the  performance  of  an 
act,  on  the  non-performance  of  which  the  obligee  would  be  en- 
titled to  recover  uncertain  damages;  but  it  extends  also  to  cases 
where  the  agreement  is  for  the  payment  of  a  certain  sum ;  as  to 
bonds  conditioned  for  the  payment  of  an  annuity*,  or  the  pay- 
ment of  a  debt  by  yearly  instalment*-)*.  So  it  extends  to  bonds 
conditioned  for  the  performance  of  an  award  J,  although  it  appears 
that  only  a  single  sum  is  to  be  paid  on  the  bond ;  for  the  condition 
'being  to  perform  an  award,  in  other  words  to  perform  an  agree- 
ment, comes  directly  within  the  words  of  the  statute.  It  is  to  be 
observed,  however,  that  it  has  not  been  holden,  that'the  provi- 
sions of  this  statute  extend  to  common  money  bonds,  that  is,  bonds 
with  a  penalty  conditioned  for  the  payment  of  a  less  sum  of  money, 
at  a  day  or  place  certain.  It  seems,  that  in  cases  of  this  kind,  de- 
fendants are  sufficiently  protected  against  an  unconscientious  de- 
mand of  the  whole  penalty  by  stat.  4  Ann.  c.  )6.  s.  13.  by  which  it 
is  enacted,  "  that  if,  at  auy  time  pending  an  action  upon  any  such 
*'  bond,  the  defendant  6hall  bring  into  court  the  principal,  interest, 
"  and  costs  of  suit,  the  same  shall  be  taken  in  discharge  of  the  bond, 
"  and  the  court  shall  give  judgment  accordingly." 

(t>3)  This  statute  having  been  made  for  the  protection  and  re- 
lief of  the  defendants,  these  words,  "  may  assign,"  have  been  con- 


\ 


4 


*  Collins  ▼.  Collin*,  9 Burr.  820.  Walcot  ▼.  Goulding,  ST. R.  196.  S.  P. 
f  Willougbby  v.  SwiaUn,  6  East,  540.  %  Welch  v.  Ireland,  6  East,  613. 
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"and  the  jury,  upon  trial  of  such  action,  shall  assess  not 
"  only  such  damages  and  costs,  as  have  been  heretofore 
"  usually  done  in  such  cases,  but  also  damages  for  such 
"  of  the  assigned  breaches  as  the  plaintiff  shall  prove  to 
"  have  been  broken ;  and  like  judgment  shall  be  entered  on 
"  such  verdicj  as  heretofore  bath  been  usuaUy  done  in  such 
•'  like  actions,1' 

If  judgment  shall  be  given  for  the  plaintiff,  on  demurrer, 
or  by  confessiop^or  nihil  dicit  (64),  then  the  statute  directs, 

■——I * 1     n — ii     p  i .,  i  up  _        i  ■     —  -   —    — 

fit  rued  to  be  compulsory  on  the  plaintiff,  Drage  v.  Brand,  2  Wils. 
377*  Hardy  v.  Bern,  5  T.  R.  540.  as  have  the  words,  "  may  sug- 
gest," in  the  subsequent  part  of  the  statute,  where  the  defendant 
suffers  judgment  by  default,  Roles  v.  Rose  well,  5  T.  R.  538.  or 
plaintiff  obtains  judgment  on  demurrer,  Walcot  ▼.  Goaldrog, 
&  T.  R.  196.  Since  these  determinations,  some  of  the  most  emi- 
nent pleaders  have  thought  it  more  convenient  in  cases  to  which 
this  statute  applies,  to  set  forth  the  condition  of  the  bond,  and  to 
assign  the  breaches  in  the  declaration,  than  in  any  subsequent 
stage  of  the  proceedings.  This  practice,  as  it  seems,  was  founded 
on  the  supposition,  that  if  the  breaches  were  not  assigned  in  the  de- 
claration, and  the  defendant  pleaded  turn  est  factum*  the  plaintiff 
would  be  precluded  from  making  the  suggestion  required  by  the 
statute ;  but,  in  a  late  case  of  Ethersey  v.  Jackson,  8  T.  R.  955. 
it  was  holden,  that  after  issue  joined  on  non  est  factum*  the  plaintiff 
might,  upon  summons,  and  a  judge's  order,  amend  the  issue,  and 
proceed  according  to  the  directions  of  the  statute  ;  for  per  cor.it 
is  manifest  that  the  legislature  contemplated  cases  where  the 
plaintiff  had  not  originally  assigned  breaches  in  the  declaration, 
which  the  statute  enabled  him  to  supply  by  entering  a  suggestion 
on  the  record,  even  after  judgment,  and  therefore  a  fortiori  it  might 
be  done  before.  See  further  on  this  subject,  the  notes  of  Serjeant 
Williams,  in  his  edition  of  Saunders,  vol.  V.  p.  58.  n.  (1).  and  ?oK 
2.  p.  187.  n.  (2). 

(64)  The  only  difficulty,  in  cases  where  a  party  obtains  a  judg- 
ment on  demurrer  or  by  default,  and  is  obliged  to  proceed  under 
this  statute,  respects  the  costs  of  the  inquisition,  which  if  the  plain- 
tiff does  not  obtain,  he  is  in  a  worse  condition  than  he  would  have 
been  before  the  statute.  To  obviate  this  difficulty,  Mr.  Serjeant 
Williams,  in  a  note  to  Gainsford  v.  Griffith,  1  Saund.  58.  recom- 
mends, that  the  judgment  should  be  suspended  until  after  the  re- 
turn of  the  inquisition,  and  proposes  a  form  of  entry  for  that  pur- 
pose ;  to  which  form,  Lord  Alvanley,  in  Han  kin  v.  Broom  bead,  3 
Bos.  &  Pul.  612.  said,  that  he  did  not  see  auy  objection.  His 
lordship,  however,  suggested  another  mode  of  proceeding,  that  is, 
that  au  application  should  be  made  to  the  court,  to  order  the  rasa* 
ter  to  tax  the  costs  of  the  inquisition,  and  then  to  add  them  to  the 
sum  to  be  levied  under  the  execution. 

In  debt  on  bond  in  the  penal  sum  of  J&2000,  conditioned  for  the 
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xt  That  the  plaintiff  upon  the  roll  may  (65)  suggest  as  many 
"  breaches  of  the  covenants  and  agreements  as  he  shall 
"  think  fit,  upon  which  shall  issue  a  writ  (66)  to  the  sheriff 
°  of  that  county  where  the  action  shall  be  brought,  toN 
"  summon  a  jury  to  appear  before  the  justice  or  justices  of 
"  assize,  or  nisi  prims,  of  that  county,  to  inquire  of  the  truth 
"  of  every  one  of  those  breaches,  and  to  assess  the  damaged 
"  that  the  plaintiff  shall  have  sustained  thereby ;  in  which 
"  writ  it  shall  be  commanded  to  the  said  justices,  that  they 
"  shall  make  a  return  (67)  thereof  to  the  court,  whence  the 
"  same  shall  issue,  at  the  time  in  such  writ  mentioned ; 
"  and  in  case  the  defendant,  after  such  judgment  entered, 
and  before  any  execution  executed,  shall  pay  unto  the 
court,  to  the  use  of  the  plaintiff,  his  executors  or  admi- 
nistrators, such  damages  so  to  be  assessed,  by  reason  of 
"  all  or  any  of  the  breaches  of  such  covenants,  together  with 
costs  of  suit,  a  stay  of  execution  of  the  said  judgment 
shall  be  entered  upon  record ;  or  if,  by  reason  of  any  exe- 
cution executed,  the  plaintiff,  or  his  personal  representa- 
tive, shall  be  fully  paid  or  satisfied  all  such  damages,  with 
costs  of  suit,  and  all  reasonable  charges  and  expeuses,  for 
*c  executing  the  said  execution,  the  body,  lands,  or  goods 
44  of  the  defendant,  shall  be  thereupon  forthwith  discharged 
"  from  the  said  execution,  which  shall  likewise  be  entered 
upon  record;  but,  notwithstanding,  in  each  case  such 
judgment  shall  remain  as  a  further  security  to  answer 
44  to  the  plaintiff  and  his  personal,  representative,  such  da- 


€* 


«< 
«« 
«« 
€€ 
€€ 


performance  of  covenants,  defendant  suffered  judgment  by  default; 
whereupon  the  usual  common  law  judgment  in  debt  was  entered 
for  the  recovery  of  the  debt  and  damages;  the  plaintiff  then  pro* 
ceeded  to  suggest  breaches,  upon  which  suggestion,  a  writ  of  in- 
quiry was  awarded  and  executed,  and  damages  and  costs  as* 
sessed ;  after  which,  the  plaintiff  entered  a  second  judgment  for  the 
damages  assessed  under  the  writ  of  inquiry,  and  further  costs  ad- 
judged by  the  court,  and  then  entered  a  remittitur  as  to  the  costs. 
A  writ  of  error  having  been  brought,  it  was  holden,  that  the  second 
judgment  could  not  stand  ;  and  thereupon  it  was  adjudged,  that 
the  second  judgment,  with  the  amerciament,  should  be  reversed, 
and  that  the  former  judgment  should  remain  uniinpeached,  Han- 
kio  v.  Broom  head,  3  Bos.  and  Pul.  607* 

(65)  See  note  (63). 

(66)  See  the  form  of  this  writ,  2  Wms.  Saunders,  187.  c. 

(67)  Seethe  form  ofpostea  returned  by  justices  of  assize.     2 
Wins.  Saunders,  187*  c. 
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"  mages  is  abftll  be  sustained  for  farther  breach  of  any  eo- 
**  venant  in  the  said  indenture,  &c,  upon  which  the  plain- 
tiff may  bate  a  scire  facias  (08),  upon  the  said  judgment 
against  the  defendant,  or  against  his  heir,  terre-tenant,  or 
bis  personal  representative,  suggesting  other  breaches  of 
"  the  said  covenants  or  agreements;  and  to  summon  him 
*'  or  them  respectively,  to  shew  cause  why  execution 
"  shall  not  be  had  upon  the  said  judgment;  upon  which 
"  there  shall  be  the  like  proceeding,  as  was  in  the  action  of 
*'  debt  upon  the  said  bond,  for  assessing  damages  upon  trial 
"  of  issues  joined  upon  such  breaches,  or  inquiry  thereof, 
"  upon  a  writ  to  be  awarded  as  aforesaid ;  and  upon  pay- 
"  meat  or  satisfaction  as  aforesaid,  of  such  future  damages, 
"  costs,  and  charges,  all  further  proceedings  are  again  to  be 
"  stayed ;  and  so  Mies  quoties ;  and  the  defendant,  his  body, 
"  lands,  or  goods,  shall  be  discharged  out  of  execution  as 
•*  aforesaid. 


VI.  Debt  on  Bond  of  Ancestor  against  Heir — Plead- 
ings, Riens  per  Descent — Replication — Of  ike 
Liability  of  the  Heir  for  the  Value  of  the  Land 
aliened  under  3  if  4  W.  tf  M.  c.  14.  s.  S.—Of 
the  Liability  of  Devisee  under  the  same  Statute. 
Judgment — Execution. 

Debt  will  lie  against  an  heir,  having  assets  by  descent  in 
fee  simple,  on  the  obligation  of  his  ancestor,  wherein  the 
heir  is  expressly  bound  (69).  The  law  considers  the  bond  of 


(68)  See  form  of  this  writ  against  defendant,  Tidd's  Pnct 
Form?,  1st  ed.  p.  430.  If  the  uluiutiff  proceeds  to  execution,  with- 
out a  scire  facias,  the  court  will  set  aside  the  execution,  and  order 
the  money  levied  under  it  to  be  restored.  Wi  I  lough  by  v.  Swintoo, 
6  East,  550.  In  cases  within  this  statute,  although  new  breaches 
take  place  within  a  year  after  judgment  recovered,  yet  the  plaintiff 
is  bound  to  sue  out  a  scire  facias.  S.  C. 

(69)  "  The  executor  more  actually  represents  the  person  of  the 
testator,  than  the  heir  does  the  person  of  the  ancestor;  for  if  a  roan 
binds  himself,  his  executors  are  bound,  though  they  be  not  named, 
hit  so  it  is  not  of  the  heir.'*     1  Inst.  209.  a. 

See  also  Barber  v.  Fax*  2  Suund.  13(5.  and  ante,  p.  50.  S.  C, 
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the  ancestor,  wherein  the  heir  is  bound,  as  becoming,  upon 
the  death  of  the  ancestor,  the  heir's  own  debt,  in  respect  of 
the  assets,  which  the  heir  has  in  Ms  own  right,  and  holda 
him  liable  upon  such  bond,  to  the  raise  of  the  land  de+ 
scended  (70).  Hence,  the  action,  on  the  bond  of  the  anc8*« 
tor,  ought  to  be  brought  against  the  heir  in  the  debet  and 
detinet  (71).  But,  if  it  be  brought  in  the  detinet  only*,  the 
omission  of  the  debet,  which  was  error  at  common  law,  will 
be  cured  after  verdict,  by  stat.  16  &  17  Car. 2.  c.  8. 

And  although  it  is  the  debt  of  the  defendant7,  because  his 
ancestor  has  bound  him,  yet  he  is  not  Hable  any  farther  than 
to  the  value  of  the  land  descended ;  and,  as  soon  as  he  has 
paid  bis  ancestor's  debt,  to  the  value  of  the  land,  he  is 
entitled  to  hold  the  land  discharged. 

Where  the  obligor  has  heirs  and  lands  on  the  part  of  his 
father  and  on  the  part  of  his  mother,  both  heirs  shall  be 
equally  charged*. 

If  the  defendant  is  only  collateral  heir  of  the  obligor,  the 
declaration  ought  to  charge  him  specially,  and  the  mesne 
descent  ought  to  be  stated. 

In  debt  on  bond  against  the  defendant*,  £s  brother  and 
heir  to  J.  S.,  the  defendant  pleaded  riens  per  descent  fromf 
his.  brother.  A  special  verdict  was  found,  that  the  obligor 
was  seised  in  fee,  h?d  issue,  and  died  seised,  and  the  issue 
died  without  issue ;  whereupon  the  lands  descended  to  the 
defendant,  as  heir  to  the  son  of  his  brother.  It  was  holden, 
that  the  issue  was  found  against  the  plaintiff;  for  the  defen- 
dant had  nothing  as  immediate  heir  to  his  brother,  but  took  by 
descent  from  the  son  of  his  brother;  and  although  the  defen- 
dant was  chargeable  as  heir  upon  this  bond,  yet,  being  col- 
lateral heir  only,  the  plaintiff  ought  to  have  declared  spe- 
cially. But  this  rule,  as  to  stating  the  mesne  descents  in 
the  declaration,  applies  only  to  descents  from  persons  seised 
in  fee  simple  in  possession ;  for  where  A.  being  seised  in 
feeb,  bound  himself  and  his  heirs  in  a  bond,  and  having  two 

x  Combers  ▼.  Wat  ton,  1  Lev.  924.  b  Kellow  v.  Rowden,  Carth.  126.  per 

y  Buckley  v.  Nightingale,  Str.  C>65.  Hell  C.  J.  and  2  Justices,  Eyres  J. 

z  11  H.  7.  12  b.  dissenting, 
a  Jenk's  case,  Cro.  Car.  151. 


(70)  The  debt  is  not  a  lien  upon  the  land  from  the  ancestor's 
death,  but  only  capable  of  being  made  so  by  the  suit  of  the  party. 

(71)  "  Because  the  inheritance  of  the  ancestor,  which  creates  a 
lieu  upon  the  heir,  is  possessed  by  the  heir  jure  proprio,  and  not^ 
alienoy  as  the  personal  estate  is  by  the  executor/'  Gi lb. 'Debt,  B, 
3,  c.  I, 
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ions,  B.  and  G,  limited  the  estate  to  himself  far  life,  re- 
mainder to  his  eldest  son  B.  in  tail,  remainder  to  his  own 
right  heirs,  and  died;  whereupon  B.  became  seised  in  tail, 
with  remainder  in  fee  expectant,  and  afterwards  died,  leav- 
ing a  son  D.,  who  became  seised  in  like  manner,  and  after* 
wards  died  without  issue;  upon  whose  death  the  premises 
descended  to  C.  in  fee,  the  estate  tail  being  then  extinct; 
an  action  having  been  brought  on  the  bond  against  C,  as 
son  and  heir  to  A.,  and  riens  per  descent  from  A.  pleaded,  it 
was  holden,  that  the  declaration  charging  the  defendant  ss 
immediate  heir  of  A.,  and  not  mentioning  the  mesne  descent, 
was  proper  (79). 

The  plaintiff  being  presumed  a  stranger  to  the  defendant's 
pedigree0,  it  is  not  necessary  for  him  to  state  in  the  declara- 
tion how  the  defendant  is  heir. 

Of  the  Pleadings.— Riens  per  descent,— To  this  action  the 
heir  may  plead,  that  he  has  not,  nor  had  at  the  commence- 
ment of  the  suit,  any  lands  or  tenements  by  hereditary  de- 
scent from  the  ancestor  in  fee  simple*.  This  plea  is  usually 
termed  a  plea  of  riens  per  descent. 

Replication. — The  common  replication  (73)  to  the  pre- 
ceding plea  is,  that  the  defendant  had  assets  by  descent  in 
fee  simple;  upon  which  issue  is  usually  joined.  Upon  this 
issue (74)  the  plaintiff  must  prove  assets*;  but  proof  of 
assets  in  the  county  of  A.  will  support  an  allegation  of  assets 
in  the  county  of  B.;  for  assets  or  not,  is  the  substance  of 
the  issue,  and  the  place  is  named  only  for  conformity. 

t  Denham  v.  Stephenson,  Salk.  355.       e  Case  cited  in  6  Rep.  47.  a. 
d  Doctr.pl.  181. 


(7^)  As  to  what  shall  be  assets  by  descent,  see  Serjeant  Wil- 
liams's note  on  Jeffreson  v.  Morton,  2  Saund.  7.  To  t^e  cases  00 
this  subject,  there  collected,  may  be  added  the  case  of  Doe  v.  Hut- 
ton,  3  Bos.  &  Pul.  643.  in  which  Lord  Alvanley  delivered  a  very 
elaborate  judgment  of  the  court. 

(73)  Except  where  the  plaintiff  takes  advantage  of  the  replica- 
tion given  by  stat.  3  aud  4  W.  &  M.  c  14.  s.  6.  for  which  see 
post,  p.  542, 

(74)  Upon  this  issue  the  heir  may  give  in  evidence  a  bond,  ac- 
knowledged by  his  ancestor  to  the  king,  and  an  extent  thereon 
against  the  heir,  [to  the  amount  of  the  assets  descended]  per  Holt 
C.  J.  Home  v.  Adderley^  Lord  Raym.  735.  But  the  extent  only 
without  the  production  of  the  bond,  or  examined  copy  thereof,  is  in* 
sufficient,  per  Holt  C.  J,  Sherwood  v.  Adderley,  Lord  Raym.  734. 
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*  Upon  this  issue  a  question  frequently  arises,  whether  the 
heir  takes  by  purchase  or  descent,  with  respect  to  which  the 
following  rules  may  be  observed  :  If  lands  are  devised  to 
the  heir,  and  the  devise  does  not  make  any  alteration,  either 
in  the  tenure,  quality,  or  limitation,  of  the  estate;  that  is, 
if  the  devise  conveys  to  the  heir  the  same  estate  as  the  law 
would  cast  on  him  by  descent,  then  the  heir  takes  by  de-* 
scent,  although  by  the  terms  of  the  devise  there  is  either  a 
possibility  of  a  chargef,  or  an  actual  charge  and  incumbrance 
on  the  lands',  as  payment  of  debts  and  legacies,  and  the 
like  (75). 

The  language  of  the  plea  being,  that  the  defendant  had 
not  any  lands  by  descent,  at  the  time  of  the  original  writ 
brought,  or  bill  filed  against  him,  it  is  evident  that  the  de- 
fendant cannot  avail  himself  of  an  alienation  pending  the 
suit,  and  that  the  lands  so  aliened  will  still  remain  charged1. 
If  upon  issue  joined  on  the  plea  of  riens  per  descent1,  the 
plaintiff  prove  that  lands  came  to  the  defendant  by  descent, 
and  the  defendant  give  in  evidence  a  conveyance  of  the  same 
lands  by  himself  to  a  stranger,  before  action  brought,  the 
plaintiff  may,  to  encounter  this  evidence,  prove  that  the 
conveyance  was  fraudulent,  and  therefore  void  by  stat,  13 
Eltz.  c.  5. 

Liability  of  Heir  under  Stat  SfyAW.SfM.  c.  14.— -At  the 
common  law,  if,  the  heir  had  made  a  bond,  fide  alienation  of 
the  lands  descended,  before  action  brought,  he  was  dis- 
chargedk,  and  he  might  have  pleaded  this  in  bar ;  conse- 
quently there  was  not  any  remedy  against  him  at  law ;  al- 
though in  equity1  he  was  responsible  for  the  value  of  the 
land  aliened;  but  now,  by  stat.  3  &  4  W.  &  M.  c.  14.  a.  5» 
the  heir  is  rendered  liable  in  an  action  of  debt,  to  the  value 
of  the  laud  aliened  before  action  brought  or  process  sued 
out  against  him;  and  such  execution  shall  be  taken  out 
upon  any  judgment  obtained  against  such  heir1*  to  the  value 
of  the  said  land,  as  if  it  was  his  own  debt;    but  land,  bond 

f  Clerk  v.  Smith,  Salk  241.  1  Per  Comyns  B.  iu  Crew  v.  Ld.  Kft- 

g  Attain  y.  tlebcr,  Str.  1270.  and  1  BU  main,  Exchequer,  T.  5  &  6*  G.  2. 

R.  99.  MSS. 

h  1  Inst.  103.  a.  b.  m  Per  Ld.  Macclesfield  Ch.  in  Cole* 

i  Gooch's  case,  5  Rep.  60.  a.  man  v.  Winch,  1  P.  Wms.  777. 
k  Termes  de  la  ley,  v.  assets. 


.  (75)  Charging  land  with  the  payment  of  an  annuity  or  rent,  will 
not  prevent  the  heir's  taking  by  descent,  per  Holt  C.  J.  in  Etnersoa 
v.  inch  bird,  ivnd  Hay  111.  7-8. 
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fidty  aliened  before  action  brought,  is  specially  exempted 
from  such  execution. 

By  the  6th  section  of  the  same  statute,  it  is  provided, 

*  that  where  debt  upon  a  specialty  is  brought  against  any 
"  heif ,  he  may  plead  rims  pet  descent  at  the  time  of  the 

*  original  writ  brought,  or  bill  filed  against  him;  and  the 
"  plaintiff  may  reply  (76)  that  he  had  lands,  &c.  from  his 
"  ancestor,  before  original  writ  brought,  or  bill  filed ;  and  if, 

*  upon  issue  joined  thereupon,  it  be  found  for  the  plaintiff, 

*  the  jnry  (77)  shall  inquire  of  the  value  of  the  lands,  4c 
44  so  descended;  and  thereupon  judgment  shall  be  given, 
"  and  execution  awarded  as  aforesaid,  (that  is,  against  the 

*  heir  to  the  value  of  the  land,  as  if  the  same  were  the  pro* 
*'  per  debt  of  the  heir;)  but,  if  judgment  be  given  against 
"  such  heir,  by  confession  of  the  action,  without  confessing 
"  assets  descended,  or  upon  demurrer,  or  nil  dicit,  it  shall 
"  be  for  the  debt  and  damages,  without  any  writ  to  inquire 
"  of  the  lands,  &c.  descended." 

The  heir  cannot  plead  assets  in  the  hands  of  the  execu- 
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(76)  To  a  plea  of  riens  per  descent  the  plaintiff  replied,  that 
the  obligor  (father  of  the  defendant)  died  on  such  a  day,  and  that 
ttie  defendant,  after  his  death,  and  before  the  action  brought,  had 
lands  by  descent  from  his  father  in  fee  simple,  unde  querenti  de  dc- 
bito  prcedicto  sntisfecisse  potuit,  and  concluded  with  a  verification. 
Upon  demurrer,  it  was  objected,  that  the  replication  was  ill,  be- 
cause the  plaintiff  had  put  the  value  of  the  lands  in  issue  by  these 
words,  *nde>  $c.  de  debito  prcedicto  satisfecisse  potuit t  which  ought 
to  have  been  omitted ;  because  the  statute  is  express,  that  after  issue 
tried,  the  jury  shall  inquire  of  the  value;  so  that  it  is  matter  of  in- 
quest only,  ex  officio*  and  not  to  be  the  point  of  the  issue ;  but  the 
court  held  the  replication  good ;  observing,  that  if  nnde9  Sfe»  de  de- 
bito prod,  satis/,  pot.  had  been  omitted,  it  might  have  been  a  good 
cause  of  objection ;  for  the  statute  does  not  require  any  alteration 
of  the  form  of  the  usual  replication,  except*  only  as  to  the  time 
concerning  the  assets  by  descent ;  and  the  conclusion,  which  (be- 
fore the  statute)  was  to  the  country,  must  now  be  with  an  averment, 
in  order  to  give  the  defendant  an  opportunity  of  answering  the  aew 
matter  alleged  i  n  the  replication.  Redshaw  v.  Hesther,  Carth.  353. 
See  the  pleadings  in  this  case,  5  Mod*  1 19. 

(77)  In  Jeffry  v.  Barrow,  10  Mod.  18.  Powis  J.  and  Eyre  J. 
were  of  opinion,  that  by  "  the  jury,"  111  this  clause,  must  be  un- 
derstood the  jury  that  tried  the  cause;  and  consequently,  if  that 
jury  omitted  to  inquire  of  the  value  of  the  lands,  such  omission 
could  not  be  supplied  by  another  jury. 
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tore* ;  for  it  is  at  the  election  of  tbe  obligee  to  sue  either  the 
heir,  or  the  executors. 

A  plea  by  the  heir*,  that  he  claims  to  retain  a  certain 
sum  for  money  laid  out  in  repairs  (not  statin?  them  to  be 
necessary  repairs)  of  the  tenements  descended,  cannot  be 
supported. 

Liability  of  Devisee  under  StaL  3  $  4  W.  $  M.  c.  14.— Be- 
fore the  statute  of  3  &  4  "W".  &  M.  c.  14.  persons  who  had 
bound  themselves  and  their  heirs  by  bond,  or  other  special* 
ties,  used  frequently  to  alienate  the  lands  of  which  they 
were  seised  in  fee  simple  by  devise,  for  the  purpose  of  de- 
frauding their  creditors;  because,  at  common  law,  such 
lands  in  the  hands  of  the  devisee  or  alienee,  were  not  liable 
to  the  specially  creditor.  To  remedy  this  inconvenience  it 
was  enacted,  by  stat.  3  &  4  .W.  &  M.  c.  14.  (the  general  view 
of  which  is,  to  prevent  such  creditors  from  being  defrauded 
of  their  debts,  and  to  put  the  devisee  on  the  same  footing 
with  the  heir,)  sec.  2.  "  that  all  wills,  limitations,  disptosi- 
"  tions,  or  appointments  of  any  lanas,  &c.or  of  any  rent,  &c. 
m  or  charge  out  of  the  same,  whereof  any  person,  at  the 
time  oi  his  death,  is  seised  in  fee  simple,  in  possession, 
reversion,  or  remainder,  or  has  power  to  dispose  of  the 
same  by  will,  shall  be  deemed  only  ad  against  such  cre- 
"  ditors,  their  heirs,  successors,  executors,  &c.  fraudulent 
• f  and  void."  The  third  section  provides,  u  that  such  ere* 
"  ditors  may  maintain  debt  (78)  upon  their  bonds  and  spe- 
cialties, against  the  heirs  at  law  of  such  obligors,  and 
against  such  deviseesjofot/y  (79) ;  and  such  devisees  shall 

10  H.  7.  8.  b.  per  Vavasor  J.  C.  B.    o  Shetelworth  v.  Neville,  1  T.  R.  454. 
and  Cape's  case,  lsAnd.  7.  S.  P.  ad- 
judged. - 
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(78)  la  Wilson  v.  Knubley,  7  East,  128.  a  question  arose,  whe- 
ther this  statute  gave  an  action  of  covenant  against  the  devisee, 
such  an  action  having  been  brought  against  the  devisee,  the  heir 
beiug  dead ;  but  it  was  holden,  that  it  did  not ;  Grose  J.  observing, 
that  at  common  law,  neither  debt  nor  covenant  could  have  been 
maintained  against  the  devisee,  but  the  legislature  had  given  a  re- 
medy against  him  by  this  statute*;  that  remedy,  however,  was  ex- 
press, and  was  confined  to  the  action  of  debt.  And  though  the* 
word  "  specialties"  was  used  as  well  as  bond,  yet  construing  the 
whole  together,  it  mu*t  be  confined  to  such  specialties,  on  which 
the  action  of  debt  lies. 

(79)  For  the  form  of  the  declaration,  against  the  heir  and  de- 
visee jointly  under  this  statute,  see  Clift.  £ntr.  243.  pi.  19.  Li  11. 
Ent.  145.  Ibid.  529,  530.     2  Rich.  C.  P.  241. 
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be  chargeable,  for  a  false  plea,  in  tbe  same  manner  as  the 
heir  is  for  a  false  plea,  or  for  not  confessing  the  lands  de- 
"  scended  to  htm."  The  4th  section  contains  an  exception 
in  favour  of  devises  or  dispositions  made  for  the  payment  of 
debts',  or  portions  for  children,  other  than  the  heir  at  law, 
in  pursuance  of  any  marriage  contract,  bond  fide  made  be- 
fore marriage.  .  The  7th  section  provides,  "  that  every  de- 
"  visee  made  liable  by  this  act,  shall  be  chargeable  in  the 
"  same  manner  as  the  heir,  by  force  of  this  act*,  noUvitb- 
"  standing  the  lands,  &c.  to  him  devised,  shall  be  aliened 
"  before  action  brought." 

This  statute  was  intended  to  prevent  three  inconve- 
niences: 1.  that  the  creditor  should  not  be  defrauded  by  a 
devise ;  or  £•  by  alienation ;  3.  that  the  heir  should  not  be 
charged  with  the  whote  debt  by  his  false  plea ;  for,  at  the 
common  law,  if  on  issue  joined  on  riens  per  descent,  it  were 
found,  that  the  heir  had  any  land,  however  little,  per  descent 
in  fee  simple,  he  was  chargeable  with  the  whole  debt,  for 
his  false  plea;  and  the  alteration  introduced  by  this  statute 
was  to  enable  the  creditor  to  recover,  after  the  alienation  of 
the  heir,  but  then  he  is  to  take  proof  of  the  value  upon  him- 
self, and  recover  no  more  of  his  debt  than  the  value  of  the 
lands  amounted  to. 

If  debt  is  brought  on  the  obligation  of  tbe  ancestor 
against  an  infant  heirr,  he  may  plead  his  non-age  and  pray 
that  the  parol  may  demur.  This  privilege  is  confined  to 
infant  heirs* ,  to  whom  lands  have  come  by  descent  from  the 
specialty  debtor;  and  not  being  expressly  given  to  infant  de- 
visees by  tbe  preceding  statute,  they  cannot  claim  the  be- 
nefit of  it. 

Judgment — If  the  heir  confesses  the  action,  and  declares 
with  certainty  the  assets  which  he  has  by  descent,  tbe  judg- 
ment shall  be  that  the  plaintiff  do  recover  his  debt  and 
damages1,  to  be  levied  of  the  assets  descended  (80). 

p  See  Gott  v.  Atkinson,  Willes,  58 1 .      ■  Phuket  r.  Beebey  &  other*,  4  East* 

q  See  s.  5.  ante.  R.  485. 

r  Gilb.  Hist,  of  C.  B.  56.  t  Davye  v.  Pepys,  Plow.  499. 

(80)  Unfter  this  judgment,  the  plaintiff  is  entitled  to  have  in 
•execution  all  the  land  descended.  And  this  was  the  rale  at  tbt 
common  law,  although  the  lands  in  the  possession  of  the  ancestor 
were  not  liable  to  any  execution.  And  the  reason  of  the  distinc- 
tion appears  to  be  this,  that  the  assets  descended  are  the  only  fruit 
which  the  creditor  can  derive  from  an  execution  against  the  heir, 
the  goods  and  chattels  of  the  debtor  belonging  to  his  personal  re- 
presentative. Per  Sir  E.  Coke,  in  Harbert's  case,  3  Rep.  13.  m. 
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If  the  heir  confesses  the  action1,  and  says  that  he  has  no- 
thing by  descent  but  a  reversion,  after  the  death  of  A.  B.  of 
so  many  acres  of  land,  situate,  &c.  the  plaintiff  may  pray  a 
special  judgment,  that  he  recover  the  debt  and  damages  to 
be  levied  of  the  said  reversion,  quando  acciderit*. 

If  the  heir  pleads  Hens- per  descent*,  or  payment  by  a  co- 
obligor*,  and  it  is  found  against  him,  the  judgment  shall  be 
general;  that  is,  to  recover  the  debt  and  damages. 

Execution.—* As  the  judgment  in  debt  against  an  heir,  upon 
liens  per  descent  pleaded  and  found  against  him*,  is  general, 
so  is  the  execution.  And  the  plaintiff  may  have  execution 
by  writ  of  elegit,  of  a  moiety  of  all  the  lands  of  the  heir;  as 
well  of  those  which  the  heir  has  by  purchase,  as  of  those 
which  he  hath  by  descent  (81). 

If  the  heir  suffers  judgment  to  go  by  default,  and  does 
not  shew  with  certainty  the  assets  descended,  the  judgment 
shall  be  general,  and  the  execution  may  be  awarded  against 
the  heir  as  for  his  own  debt,  by  capias  ad  satisfaciendum 
against  his  person6,  oifi.fa.  against  his  goods  and  chattels0. 

If  judgment  is  given  against  the  heir  upon  demurrer  (82)f 
the  body  of  the  heir  may  be  taken  in  execution*1. 

m  Dy.  373.  b.  b  Barker  v.  Borne,  Moore,  522.  and 

x  Per  Holt  C.J.  Cartb.  129.  Cro.  Eiii.  692.  Trewuriard's  case, 

y  2]  Ed.  3.  $.  b.  pi.  28.  Doctr.  pi.  131.  Plowd.  440.  b.  S.  P. 

Allen  v.  Holden,  2  Rol.  Abr.  71.  pi.  c  Poxon  v.  Smart,  C.  B.  Hill.  4  G.  2. 

8.  Sty.  287,  288.  S.  C.  MSS. 

s  Braudliu  v.  Milbauk,  Cartb.  93.  d  Grenesmith  v.  Brackhole,  cited  in 

a  21  Edw.  3.  9.  b.  pi.  28.  Hinde  ▼.  Plow.  440.  b.    • 

Lyon,  2  Leon.  II. 


(81)  It  seems,  however,  that  the  plaintiff  is  not  compelled  to  sue 
an  elegit  in  this  case,  but  he  may  suggest  that  the  defendant  has 
certain  lands  (describing  them)  by  descent,  and  pray  execution, 
against  such  lands;  for  possibly  the  heir  may  not  nave  any  other 
than  those  which  he  has  by  descent.     2  Rol.  Ab.  71.  pi.  3. 

(82)  And  so,  if  the  heir  is  condemned  on  any  plea  whatsoever, 
or  by  default,  or  without  plea  for  any  cause,  the  practice  is  for  the 
plaintiff  to  have  execution  of  the  body  of  the  heir,  or  his  goods,  or 
elegit  of  his  lands,  unless  he  confesses  the  debt  and  shews  the  cer- 
tainty of  the  lands  descended.  Per  Plowd.  in  Davye  v.  Pepys, 
Plow.  440.  b.  It  was  said  by  Holt  C.  J.  delivering  the  judgment 
of  the  court  in  Smith  v.  Angel  I,  Ld.  Raym.  783.  that  the  foregoing 
resolution  in  Plowden  had  been  always  held  to  be  law. 
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VII.  Dehi  on  Judgment. 

j 
Debt  lies  upon  a  judgment,  within  or  after  the  year  after 
the  recovery6.  An  action  of  debt  may  be  maintained  in  the 
Court  of  King's  Bench  or  Common  Pleas,  upon  a  judgment 
recovered  in  one  6f  the  courts  of  the  city  of  London  by 
special  custom ;  although  the  origiual  action  could  not  have 
been  brought  in  the  superior  courts'.  Debt  lies  on  a  judg- 
ment for  damages  in  a- real  action ;  for,  by  the  judgment, 
the  damages  are  reduced  to  personalty ;  as  for  damages  rep  * 
covered  in  an  action  of  waste*.  So  on  a  judgment  in  scire  fa- 
cias on  a  recognizapceh.  Debt  also  lies  upon  a  judgment  of 
nonsuit,  for  costs  in  an  inferior  court.  Iu  an  action  of  this 
kind,  a  general  statement  of  the  proceedings  in  the  inferior 
court  will  be  sufficient,  without  setting  forth  the  plaint  and 
the  subsequent  proceedings  thereon ;  neither  is  it  necessary 
to  aver,  that  the  plaint  in  the  court  below  was  levied  for  a 
c&use  of  action  arising  within  its  jurisdiction1. 

Debt  on  judgment  lies  only  where  the  judgment  remains 
unsatisfiedk.  Hence,  where  the  defendant  had  been  taken 
in  execution  on  a  judgment,  and  afterwards  was  discharged 
out  of  custody,  with  the  consent  of  the  plaintiff,  upon  en- 
tering into  an  agreement  to  pay  the  debts  by  instalments, 
S>art  whereof  the  defendant  had  accordingly  paid,  but  had 
ailed  in  payment  of  the  remaining  part;  it  was  holden, 
that  the  plaintiff  could  not  maintain  an  action  upon  the 
judgment. 

The  venue  in  this  action  must  be  laid  in  the  county 
where  the  judgment  was  given,  and  not  in  the  county  where 
the  original  cause  of  action  arose1.  The  defendant  cannot 
plead  nil  debet*;  because  the  judgment  is  conclusive  evi- 
dence of  the  debt.  But  if  there  be  not  any  such  record  as 
the  plaintiff  has  declared  on,  the  defendant  must  plead  nul 
tiel  record;  which  issue  is  tried  by  producing  the  record  it- 
self, if  it  be  a  record  of  that  court  where  the  action  is 
brought;  but  if  it  be  a  record  of  another  court,  then  it  is  to 
be  certified  unto  the  court  where  the  action  is  depending; 
and,  if  there  be  a  variance  between  the  record  declared  on 
and  the  record  produced  or  certified,  the  plaintiff  fails  in  his 

e  43  Edw.  3.  2.  b.  k  Vigera  v.  AUfricb,  4  Burr.  3438.  «. 
f  Mason  r.  Nicholls,  l  Roll.  Abr.  600.        cognised  in  Jaques  v.  Withy,  l  T. 

1.  45*  R.  557. 

g  43  £.  3.e.  1  Hob.  196.  I 

b  Lovelepe's  case,  2  Leon.  14.  m  Gilb.  Debt 
i  Murray  v.  Wilson,  1  Wils.  316.  „ 
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proof.     See  further  as  to  this  plea,  and  the  replication 

thereto,  ante,  Sect  IV. 

> 

A  plea  of  nul  tieh  record*,  pleaded  to  an  action  of  debt  on 
an  Irish  judgment  recovered,  must  conclude  to  the  country  J 
for  though,  since  the  union,  such  judgment  be  a  record,  yet 
it  is  only  proveable  by  an  examined  copy  on  oath,  the  vera- 
city of  which  is  only  triable  by  a  jury. 

A  writ  of  error  pending  on  the  judgment  may  be  pleaded 
in  abatement0,  but  not  in  barp.  If  the  defendant  Wing  a 
writ  of  error,  and  the  plaintiff  bring  another  action  on  th6 
judgment  and  recover,  he  cannot  sue  out  execution  on  th£ 
second  judgment,  until  the  writ  of  error  be  determined*. 

The  more  regular,  as  well  as  the  least  expensive  mode  by 
which  a  plaintiff  may  reap  the  benefit  of  his  judgment  is,  by 
writ  of  execution ;  hence,  the  proceeding  by  action  of  debt 
being  considered  as  a  vexatious  and  oppressive  mode  of  en- 
forcing the  judgment,  is  discountenanced  by  the  courts  in 
Westminster  hall ;  and  by  a  late  statute  (43  6.  3.  c.  46.  s.  4. 
Lord  Ellenborough's  act)  "  the  plaintiff  in  such  actiod 
•*  shall  not  recover  costs,  unless  the  court  in  which  the 
"  action  is  brought,  or  some  judge  of  the  same  Court,  shall 
"  otherwise  order." 


ss 


VIII.  Debt  for  Rent  Arrear—Stat.  4  O.  2.  c.  28. 
against  Tenants  holding  over  after  Notice  from 
Landlord — Stat.  11  <?.  2.  c.  19.  against  Tenants 
holding  over  after  Notice  given  by  themselves— 
Declaration — Debt  for  Use  and  Occupation-— 
Pleadings — Evidence. 

If  a  lease  be  of  lands  or  tenements  for  years',  or  at  will% 
rendering  rent,  debt  lies  for  the  recovery  of  rent  arrear, 
by  the  common  law.  So  if  a  lease  be  for  life1,  after  the 
estate  of  freehold  determined,  debt  lies  for  the  arrears, 
by  the  common  law :  And  now,  by  stat  8  Ann.  c.  14.  s.  4. 
though  a  lease  for  life  be  continuing,  any  person  having  reut 

n  Collins  v.  Ld.  Mathew,  5  East,  473.    r  Lit.  s.  59. 
o  Aby  v.  Buxton,  Carth.  1.  e  Id.  s.  79. 

p  Rogers  v.  Mayhoe,  Carth*  1.  t  1  Rol.  Abr.  59$,  pi.  n. 

4  Taswell  v.  Stone,  4  Burr.  9454.  Ben- 
well  v.  Black,  3  T.  R.  643.  ' 
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due  on  such  lease,  may  bring  debt  for  the  same,  in  the  same 
manner  as  if  due  upon  a  lease  for  years. 

At  common  law,  if  a  person  seised  of  rent-servicea  rent- 
charge,  rent-seek  or  fee  farm  in  fee  simple  died",  and  there 
was  rent  a r rear,  neither  his  heir  or  executor  could  maintain 
an  action  of  debt  for  such  rent:  the  heir  was  not  competent 
to  sue,  because  he  was  a  stranger  to  the  personal  contracts 
of  his  ancestor;  and  the  executor  was  incompetent,  inas- 
much as  he  did  not  represent  his  testator  as  to  any  contracts 
relating  to  the  freehold  and  inheritance.  To  obviate  this 
inconvenience  it  was  enacted  by  stat.  32  H.  8.  c.  37*  s.  1. 
that  an  executor  or  administrator  of  any  person  seised  of 
rent-service,  rent-charge,  or  rent-seek,  or  of  a  fee  farm 
rent,  in  fee,  in  tajl,  or  for  life,  might  maintain  debt  against 
the  person  who  ought  to  pay  the  same,  and  his  personal  re- 
presentative (83). 

The  action  must  be  brought  against  the  persons  who  took 
the  profits  when  the  rent  became  in  a r rear*,  or  against  their 
executors  or  administrators. 

it  A.  make  a  lease  for  life7,  or  a  gift  in  tail,  reserving  a 
rent,  that  is  a  rent  service  within  this  statute. 

The  act  is  remedial*,  and  extends  to  the  executors  of  all 
tenants  for  life. 

If  lessee  for  years  assign  over  the  term  reserving  a  rent, 
he  may  maintain  debt  for  such  rent  arrear,  although  he  has 
not  any  reversion*. 

By  stat.  4  Geo.  2.  c.  28.  s.  1.  "  If  tenants  for  life,  lives,  or 
"  years  (84),  or  other  persons  coming  into  possession  of  any 
"  lands,  &c.  under  or  by  collusion  with  such  tenants,  shall 

*  ]  Inst.  162.  a.  ,  e  Hool  ▼.  Bell,  Ld.  Raym.  179. 

•    x  ]  Inst.  16 2.  b.  a  Newcombe  ▼.  Harrcy,  Carta.  161. 

y  lb. 


(83)  The  action  is  local,  and  must  be  brought  where  the  land 
lies.     Bull.  N.  P.177. 

(84)  "  1  am  aware  that  a  tenant  for  half  a  year,  or  a  smaller  por- 
tion of  a  year,  may,  for  some  purpose*,  be  considered  and  deno- 

'  tninated  a  tenant  for  years.     But  this  is  a  penal  statute,  and  to  he 
*  construed  strictly.     I  cannot,  therefore,  inrtmJe  a  tenant  from 

week  to  tteek  in  the  description  of  tenants  for  lifV,  I  ires,  or  years; 

and  1  do  not  remember  any  instance  of  a  tenant  for  a  leas  time  than 

a  year  being  held  within  this  statute."  Per  Ld.  EHenUoroughC.J* 

Lloyd  v.  Rusbee,  2  Camp.  N.  P.  C.  46o. 
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wilfully  (85)  hold  over  after  the  determination  of  their 
term  (86),  and  after  demand  made  (87),  and  notice  in  writ- 
ing (88)  given,  for  delivering  the  possession  thereof,  by 
their  landlords  or  lessors,  or  persons  entitled  to  the  rever- 
sion or  remainder  of  such  lands,  &c.  or  their  agents  (89) ; 


(85)  A  tenant  who  holds  over,  under  a  fair  claim  of  right,  will 
not  be  considered  as  wilfully  holding  over  within  the  meaning  of 
this  statute ;  though  it  may  be  decided  eventually,  that  he  had  no 
right     Wright  v.  Smith,  5  Esp.  N.  P.  C.  203. 

(86)  Where  the  demise  is  for  a  certain  time,  e.  g.  for  one  year 
and  oo  longer,  a  notice  to  quit  is  not  necessary  at  the  end  of  the 
year  to  put  an  end  to  the  tenaucy.     8  East,  36 1.  # 

(87)  In  Wilkinson  v.  Col  ley,  5  Burr.  2694.  the  court  const* 
deriug  this  as  a  remedial  law  in  favour  of  landlords,  the  penalty 
being  given  to  the  party  grieved,  held,  that  a  notice  to  quit  ia 
writing  included  a  demand. 

On  the  authority  of  this  case  it  was  holdeo*,  by  three  judges, 
that  where  a  woman,  tenant  from  year  to  year,  had  received  a 
written  notice  to  quit,  and  before  the  expiration  of  the  year  mar- 
ried, it  was  not  necessary  for  the  landlord  to  make  a  demand  ou 
the  husband,  in  order  to  entitle  him  to  maintain  an  action  against 
the  husband  on  this  statute,  for  wilfully  holding  over.  Chambre 
J.  differed  from  the  other  judges,  conceiving,  that  a  demand  ought 
to  be  made  upon  the  party  against  whom  a  penal  action  is  brought. 
N.  In  a  case  of  this  kind  the  husband  may  be  sued  alone,  and  it 
is  not  necessary  to  join  the  wife  for  conformity,  the  husband  being 
in  possession  of  the  estate  at  the  time  when  possession  is  to  be  de- 
livered, and  consequently  the  offence  being  committed  by  him ; 
for  the  offence,  which  consists  in  not  complying  with  the  demand 
to  deliver  possession  at  the  time,  when  it  ought  to  be  complied  with, 
is  not  complete  until  the  day  for  delivering  possession  arrives. 
The  demand  need  not  be  made  either  on  or  before  the  expiration 
of  the  term,  but  may  be  made  afterwards;  e.  g.  six  weeks  after* 
wards,  the  landlord  not  having  in  the  mean  time  done  any  act  to  re- 
cognize the  defendant  as  continuing  to  be  his  tenant;  but  the  land- 
lord will  be  entitled  to  double  the  yearly  value  only  from  the  time 
of  giving  notice  to  quit  and  making  demand.  Cobb  v.  Stokes, 
8  East,  358. 

(88)  Notwithstanding  the  order  in  which  the  words  stand  in  this 
stat.,  from  which  it  should  seem  that  the  notice  ought  to  be  given 
after  the  determination  of  the  term,  yet  the  notice  may  be  given 
before  the  expiration  of  the  term.  Cutting  v.  Derby,  2  Bl.  R. 
1075. 

(89)  A  receiver  appointed  under  an  order  of  the  Court  of  Chan- 
eery,  is  an  agent  within  the  meaning  of  this  statute.  Wilkinson 
y,  Colley,  5  Burr.  2694. 

•  Lake  v.  Smith,  i  Bos.  &  Pol.  N.  R.  17*. 
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"  such  persons  so  holding  over  shall,  for  the  time  they  shall 
"  «o  hold  over,  pay  to  the  persons  kept  out  of  possession. 


their  executors,  administrators  or  assigns,  at  the  rate  of 
double  the  yearly  value  of  the  lands,  &c.  for  so  long  time 
as  the  same  are  detained,  to  be  recovered  by  action  of 
"  debt,  whereunto  the  defendant  shall  be  obliged  to  give 
special  bail,  against  the  recovery  of  which  penalty  there 
snail  not  be  any  relief  in  equity. 

One  tenant  in  common  may  maintain  an  action  on  this 
statute5,  without  his  companion,  for  double  the  yearly  value 
of  his  moiety. 

An  action  on  this  statute  may  be  brought  after  a  recovery 
in  ejectment.  The  defendant*,  after  having  held  of  the 
plaintiff  a  farm  for  fourteen  years,  received  a  regular  no- 
tice to  quit  on  the  12th  of  May  1806,  and  the  possession 
was  then  demanded  of  him ;  but  he  refused  to  deliver  it  up, 
and  held  over  till  the  7th  of  February  1807:  whereupon 
the  plaintiff  brought  his  ejectment  against  the  defendant, 
and  recovered  possession;  and  afterwards  brought  this  ac- 
tion of  debt  upon  the  stat.  4  Geo.  2.  c.  98.  for  double  tke 
yearly  value  of  the  premises,  in  the  interval  between  theex- 
piration  of  the  notice  to  quit,  (which  was  the  day  of  the  de- 
mise in  the  ejectment)  and  the  time  of  recovering  possession 
under  the  ejectment.  The  declaration  was  in  the  usual  form, 
alleging  the  demise  to  and  holding  by  the  defendant;  the 
demand  of  possession  and  notice  in  writing  to  deliver  up 
the  premises  at  the  end  of  the  term,  on  the  19th  of  May 
1800;  the  subsequent  refusal  of  the  defendant,  and  bis  wil- 
fully holding  over  for  three  quarters  of  a  year  after  the  lttb 
of  May  ;  and  the  annual  value  of  the  premises.  It  was  ob- 
jected on  the  part  of  the  defendant,  that  J  he  plaintiff  having 
before  recovered  the  premises  by  the  ejectment,  and  thereby 
treated  the  defendant  as  a  fresptmcr,  the  action  of  debt  upon 
the  statute,  in  which,  as  it  was  said,  the  defendant  was  pro- 
ceeded against  as  tenant,  could  not  be  maintained;  but,  per 
Lord  Ellenborough  C.  J.  there  is  no  incongruity  in  the  land-: 
lord's  bringing  this  action  for  the  double  value  after  a  re- 
covery in  ejectment.  The  legislature  considered,  that  in 
many  cases,  the  single  value  might  not  be  a  compensation  to. 
the  landlord  for  having  been  kept  out  of  possession  by  the 
misconduct  of  the  tenant,  and  therefore  they  gave  him  dou- 
ble the  value.  It  has  no  reference  to  any  antecedent  remedy 
which  the  landlord  had  to  recover  possession  by  ejectment, 

b  Cutting;  t.  Derby,  s  Bl.  Rep.  1077-     c  Sonlsby  ▼.  Nerin,  B.  R.    4«  <*  * 

9Ea*t,3io. 
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but  is  cumulative.  The  two  actions  are  brought  dtterso  in* 
tuitu;  the  ejectment  is  in  order  to  get  possession  of  the 
premises  wrongfully  withheld;  the  action  of  debt  for  the 
double  value  is  in  order  to  indemnify  the  landlord  for  the 
wrong.    The  other  judges  concurred  with  the  C.  J. 

In  the  following  case  the  plaintiff  declared  in  the  first 
count  for  double  the  yearly  value-;  andin  the  second,  for 
use  and  occupation.  The  defendant  pleaded  as  to  the  de- 
jftand  in  the  first  count,  and  as  to  parcel  of  the  demand 
in  the  second  count,  nil  debet ;  and  as  to  the  residue,  (being 
the  amount  of  the  single  rent)  the  defendant  pleaded  a  ten- 
der, and  paid  the  money  into  court,  which  the  plaintiff  took 
out  of  court,  but  proceeded  to  trial.  It  was  contended  on 
the  part  of  the  defendant,  that  there  should  be  a  non-suit, 
because  the  plea  of  tender  of  rent  covered  the  whole  period, 
for  which  the  double  value  was  claimed  in  the  first  count; 
and  the  acceptance  of  the  tender,  which  adopted  the  terms 
,  and  character  of  it,  must  be  taken  to  be  an  admission  by  the 
landlord,  that  the  defendant  held  the  premises  mentioned  in 
the  second  count,  as  tenant  to  him  during  the  whole  period 
for  which  the  rent  was  claimed,  and  that  he  received  the 
tender,  as  of  rent  for  the  same  premises;  and  consequently 
it  operated  as  a  waver  of  the  penalty.  But  the  court  heldf, 
that  plaintiff  was  not  estopped  from  taking  the  money  as 
part  of  the  larger  sum  claimed,  and. that  going  on  with  the 
suit  shewed  that  he  did  not  mean  to  take  it  in  satisfaction 
of  the  lesser  sum. 

Stat.  11  G.  S.  c.  W.  s.  IS. — By  stat  11  Geo;  9.  c.  19.  s.  18. 
"  If  any  tenant  (90)  shall  give  notice  (91)  of  his  intention 
"  to  quit  the  premises  hokien  by  him,  at  a  time  mentioned 
"  in  such  notice,  (92)  and  shall  not  deliver  up  the  posses- 
fi  sion  thereof  accordingly,  then  such  tenant,  his  executors, 
"  or  administrators,  shall,  thenceforward,  pay  to  the  land- 

d  Ryal  v.  Rich,  10  East,  48. 


(90)  A  tenant  for  a  year  under  a  parol  demise,  is  a  tenant  within 
this  statute.     Timmins  v.  Rawlinson,  3  Burr.  1603. 

(91)  It  is  not  necessary  t{iat  this  notice  should  be  in  writing* 
Timmins  v.  Rawlinson,  3  Burr.  1603. 

*  • 

(92)  There  must  be  some  fixed  time  mentioned.  A  notice  that 
the  tenant  will  quit  as  soon  as  he  can  possibly  get  another  situation 
will  not  enable  the  landlord  to  recover  under  this  statute,  although 
he  can  prove  that  the  tenant  had  got  another  situation,  farrancc 
y,  Elk'mgton,  %  Camp.  N.  P,  C,  59U 
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"  lord  double  the  rent  which  he  should  otherwise  have  paid, 
**  to  be  levied  (93),  sued  for,  and  recovered,  at  the  same 

times  and  in  the  same  manner  as  the  single  rent  could; 

and  such  double  rent  shall  continue  to  be  paid  during  all 
"  tbe  time  such  tenant  shall  continue  in  possession  (94). 

Declaration. — Debt  for  rent,  by  the  lessor  against  th« 
lessee,  may  be  brought  either  where  the  land  lies,  or  tbe 
deed  was  made*  ;  but  debt  by  the  grantee  of  the  reversion 
against  lessee* ,  or  by  lessor  against  the  assignee  of  tbe  term1, 
or  by  grantee  of  the  reversion  against  assignee  of  the  term\ 
is  maintainable  on  privity  of  estate  only,  consequently  is 
local,  and  must  be  brought  in  that  county  where  (he  lands 
are. 

If  the  venue  is  laid  in  the  wrong  county,  advantage  may 
be  taken  of  it  on  demurrer1. 

It  is  a  general  rule,  that,  wherever  an  action  is  founded 
on  a  deed,  the  deed  must  be  declared  upon.  But  the  action 
of  debt^  for  rent  arrear,  forms  an  exception  to  this  rule; 
for  in  this  case  it  is  not  necessary  to  declare  upon  the  deedk. 

Debt  against  an  executor  for  rent  incurred  during  the  life 
of  the  testator,  must  be  in  the  detinet  only1.  But  for  the 
rent  incurred  after  the  death  of  the  lessee,  the  action  may 
be  brought  either  in  the  debet  and  detinetA,  or  in  the  detinet 
only";  for  the  lessor  has  his  election  (95).  Debt  by0  or 
>  • 

e  Patterson  ▼.  Scott,  Str.  776.  k  Adm.  per  Cur.  in  Atty  ▼.  ftriah,  1 

f  Bord  ▼.  Cudmore,  Cro.  Car.  183.  Bos.  &  Pul.  N.  R.  109. 

Trahearne  r.  Cleabrooke,  W.  Jones,  1  1  Roll.  Abe.  60S.  (S.)  pi-  9- 

4*.     Thrale  v.  Cornwall,   %  Will,  m  Rich  v.  Frank,   Cro.  Jac.  233.  1 

105.  Bulstr.  93.  S.  C.  Mawfer.Ctcjffyr, 

f  Per  Cnr.  in  Patterson  v.  Scott,  Str.  Cro-  Jac.  549. 

776.  n  Royston  v.  Cordrye,  Aleyn,  42. 

h  See  Barker  v.  Darner,  Carta.  183.  o  Smith  v.  Norfolk,  Cro.  Car.  935. 

i  3  Lev.  so.  1  Wila.  165. 


(93)  That  is,  by  distress.— N.  This  remedy  was  pursued  in 
Timmins  v.  Rawlinson. 

(94)  It  seems,  that  there  would  be  an  incongruity  ia  applying 
the  remedy  given  by  this  statute  for  double  rent  after  the  remedy 
by  ejectment,  which  treats  the  person  in  possession  as  a  trapse 
Per  Ld.  Ellen  bo  rough  C.  J.  9  East,  314. 

(95)  The  only  inconvenience  of  suing  in  the  detinet,  is  to  w« 
plaintiff  himself,  who  waves  his  right  to  demaud  satisfaction  out  of 
the  estate  of  the  defendant,  and  contents  himself  with  what  Uft  te» 
tator's  estate  will  afford.    Aleyn,  43. 
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against*  an  executor  or  administrator,  for  rent  arrear,  partly 
in  time  of  testator  or  intestate,  and  partly  in  time  »of  execu- 
tor or  administrator,  is  well  brought  in  the  detiuet  only.  If, 
in  such  case,  the  plaintiff  in  the  same  declaration  charge  the 
defendant  in  the  detinet  for  the  rent  arrear  in  time  of  testa- 
tor or  intestate',  and  in  the  debet  or  detinet  for  the  rent  arrear 
in  his  own  time,  the  declaration  will  be  bad  on  demurrer; 
because  several  judgments  would  be  required.  It  seems, 
therefore,  that  if  the  lessor,  in  such  case,  will  not  wave  his 
right  of  demanding  satisfaction  out  of  the  estate  of  the  de- 
fendant, he  must  bring  two  actions. 

Detinet  for  rent  against  an  executor  of  lessee  is  transitory*, 
because  it  is  for  arrears  in  the  testator's  time :  but  when  it 
is  in  the  debet  and  detinet  for  rent  accrued  in  the  executor's 
time,  it  must  be  where  the  land  lies*;  fur  in  this  case  the 
executor  is  charged  as  assignee  on  the  privity  of  estate,  and 
not  on  the  privity  of  contract. 

If  A.  demises  land  by  indenture  to  B.  for  years1,  yielding 
reut,  and  B.  dies,  making  C.  his  executor,  the  lessor  may 
have  debt  against  the  executor  for  the  rent  reserved,  and  ar- 
Tear -after  the  death  of  the  lessee,  although  the  executor 
never  entered  nor  agreed ;  for  the  executor  represents  the  per- 
son of  the  testator,  and  the  testator  by  the  indenture  was 
estopped  and  concluded  during  the  term  to  pay  the  rent  up- 
on his  own  contract;  and,  therefore,  although  the  rent  is 
higher  than  the  profit  of  the  land,  yet  the  executor  cannot 
wave  the  land,  but,  notwithstanding  that,  he  shall  be  charged 
with  the  rent  (96). 

Debt  for  Use  and  Occupation. — Iu  the  case  of  demises,  not 

p  Aylmer  r.  Hide,  M.  13  6.  3.  B.  R.  s  Cormel  v.  Linnet,  9  Lev.  80. 

MSS.  t  Agreed  by  3  Justices  in  Howse  v. 

q  Salter V.  Codbold,  3  Ler.  74.  Webster,  Yelv.  103. 
r  Gilb.  Det>t,B.  9.  c.  9. 


(96)  See  also  Helier  v*  Casebert,  I  Lev.  127*  where  Wyndham 
J.  said,  that  an  executor  cannot  wave  u  term,  so  as  not  to  be 
charged  for  the  rent,  if  he  has  assets;  fur  he  is  bound  to  perform 
all  the  contracts  of  the  lessor,  if  he  has  assets,  be  the  rent  above  the 
value  of  the  land  or  not ;  which  was  not  denied.  And  Kelynge  J. 
said,  that  he  could  not  so  wave  it,  but  that  he  should  be  charged  in 
the  detinet,  on  which  the  assets  would  come  into  question.  And 
if  he  continues  the  possession,  he  shall  be  charged  in  the  debet  and 
detinet  in  respect  of  the  perception  of  the  profit*,  whether  he  hag 
asset*  or.not;  to  which  Twysden  J.  agreed.  See  also  fiillinghurgt 
v,  Speeroian,  Salk.  297*  to  the  same  effect* 
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by  deed,  the  action  of  debt  for  use  and  occupation  ha*  been 
substituted  for  the  ancient  method  of  declaring  in  debt  for 
rent.  The  first  case  in  which  it  was  determined,  that  in 
action  of  debt  might  be  maintained  for  use  and  occupation, 
was  the  case  of  Stroud  v.  Rogers,  H.  32  6. 3.  C.  B.  reported 
shortly  in  a  note  to  a  similar  determination  in  the  Court  of 
King's  Bench,  in  Wilkins  v.  Wingate,  M.35  G.  3.  B.R.6T.R. 
0&  The  generality  of  the  form  of  declaring,  permitted  in  the 
action  for  use  and  occupation,  renders  it  very  convenient;  for 
it  has  been  holden,  that  a  declaration  in  debt,  not  setting 
forth  any  demise  in  the  premises**  nor  for  what  term,  or 
what  rent  they  were  demised,  nor  how  long  the  defendant 
bad  occupied  them,  nor  when  the  sum  claimed  to  be  due  for 
the  use  and  occupation  became  due,  nor  for  what  space  of 
time*  is  sufficient  to  enable  the  plaintiff  to  recover  for  use 
and  occupation*  So  where  the  declaration  omitted  the  place 
where  the  premises  were  situated*,  it  was  holden  good  on 
$pecial  demurrer,  there  not  being  any  locality  in  the  action 
The  inconvenience  resulting  to  the  defendant  from  this  ge- 
neral fortn  of  declaring,  is  remedied  by  permitting  the  defen- 
dant to  call  on  the  plaintiff  for  the  particulars  of  his  demand. 

Pleadings.— General  Issue.-— In  debt  for  rent,  upon  a  demise 
of  land,  if  the  rent  be  reserved  by  deed  indented,  the  defen- 
dant may  plead  non  est  factum* ;  if  without  deed,  nondimitil, 
or  nothing  in  arrear,  or  that  the  defendant  never  entered* 
So  in  debt  for  rent,  the  defendant  may  plead  nil  debet,  al- 
though the  rent  be  reserved  by  indenture ;  for  the  indenture 
docs  not  acknowledge  a  debt  like  an  obligation,  since  the  debt 
accrues  by  the  subsequent  enjoyment  (97). 

Upon  nil  debet,  the  last  receipt  is  presumptive  evidence 
that  all  the  rent  before  the  receipt  is  paid*.  The  plea  of 
nil  debet  traversed  the  whole  declaration*. 

In  debt  for  rent,  against  the  lessee*,  or  his  personal  re* 
preservative^  an  assignment  before  the  rent  became  due, 

«  Stroud  ▼.  Rogers,  sup.  and  cited  by  z  GiH>.  Drbt,  B.  3.  c  2. 

Lc  Blanc  J .  in  Kiug  v.  Frazer,  6  East,  a  Per  Holt  C.  J.  Salk.  569. 

354.  b  Walker's  cone,  3  Rep.  s  J.  a. 

x  King*.  Fraser,  6 East,  348.  c  Helierv.  Caaebtrt,  l  Lev.  137- 
7  Gikb.  C.  0.  til.  3rd  ^d. 


(97)  "  There  is  a  difference,  where  the  specialty  is  but  an  in- 
ducement to  the  action,  and  matter  of  fact  is  the  foundation  of  it, 
there  nil  debet  will  be  a  good  plea ;  as  in  debt  for  rent  by  indenture, 
the  plaintiff  need  not  set  out  the  indenture."  Per  cur.  ia  WartfA 
y.  Cousett,  Ld.  Raym.  1503,. 
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cannot  be  pleaded  in  bar  of  the  action ;  for  the  privity  of 
contract  remains  notwithstanding  the  assignment:  but  an 
assignment  and  an  acceptance  an  the  part  of  the  lessor  of  the 
assignee  as  his  tenant  may  be  pleaded  in  bar  either  by  the 
lessee4,  or  his  personal  representative*,  because  the  lessor'* 
acceptance  of  the  assignee,  as  his  tenant,  destroys  the  pri- 
vity of  contract  (98). 

Upon  this  principle  it  was  holden,  that  debt  would  not 
lie  on  the  reddendum  against  the  lessee*"  for  rent  accruing  af* 
ter  his  bankruptcy,  when  he  had  ceased  to  occupy  the  pre- 
mises, and  the  assignee  was  in  possession  under  the  com* 
jnissioners'  assignment,  the  lessor's  assent  to  such  assign- 
jnent  being  virtually  in  the  statute  authorizing  the  assigu- 
ment,  and  being  equivalent  to  an  express  assent  (99). 

Eviction.— -In  debt,  as  in  other  remedies  for  rent  arrear, 
an  eviction  may  be  pleaded  in  bar,  for  that  occasions  a  sus- 
pension of  the  rent;  but  care  must  be  taken  that  an  eviction, 
or  such  facts  as  amount  in  law  to  an  eviction,  be  stated  in  the 
plea;  for,  if  a  mere  trespass8,  or  an  illegal  ouster*  only,  be 
stated,  the  plea  will  be  insufficient    See  post,  n.  103. 

If  the  land  be  evicted,  or  the  lease  determine  before  the 
legal  time  of  payment,  no  rent  shall  be  paid?;  because  there 
shall  never  be  any  apportionment  in  respect  of  part  of  the 
time,  as  there  shall  be  in  respect  of  part  of  the  land  (100). 
Hence,  at  common  law,  if  tenant  for  life  made  a  lease  for 

d  Marsh  ▼.  Brace,  Cro.  Jac.  334.  g  Reynolds    v.   Buckle,    Hob.   326. 
e  Marrow  v.  Turpin,  Cro.  Elix.  715.         Hunt  v.  Cope,  Cow  p.  34*. 

Moor,  600,  pi.  899.  S.  C.  b  Voehcll  v.  Dancastell,  Moor,  891, 

f  Wadham  r.  Marlowe,  M.  25  G.  3.  i  Cluo'scase,  10  Rep.  133.  a. 

B.  K.  8  East,  314.  n. 


(98)  Although  debt  will  not  lie  in  this  case,  yet  covenant  may  be 
maintained  fur  the  breach  of  an  express  covenant.  Bachelor  v. 
Gage,  Cro.  Car.  188.  ante,  p.  418. 

(99)  But  assumpsit  lies  against  a  lessee,  from  year  to  year,  upon 
his  agreement  to  pay  rent  during  the  tenancy,  notwithstanding  his 
bankruptcy,  and  the  occupation  of  his  assignees  during  part  of  the 
time  for  which  the  rent  accrued.  Boot  v.  Wilson,  8  East,  311.  and 
post,  chap.  40.  ou  Use  und  Occupation. 

(100)  "  Where  our  books  speak  of  an  apportionment  in  case 
where  the  lessor  enters  upon  the  lessee,  in  party  they  are  to  be  un- 
derstood where  tne  lessor  enters  lawfully,  as  upon  a  surrender,  for- 
feiture, or  such  like,  where  the  rent  is  lawfully  estinct  in  part.-1 
1  Inst.  148.  b. 
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years,  rendering  rent  at  Easter,  and  the  lessee  occupied  for 
three  quarters  of  a  year,  and  in  the  last  quarter  before 
Easter  the  tenant  fcyr  life  died;  in  this  case  there  was  not 
any  apportionment  of  rent  for  the  three  quarters  of  a 
year  (101).  But  now  by  stat.  11  Geo.  9.  c.  11).  s.  15. 
"  Where  tenant  for  life  dies  before,  or  on  the  day  on  which 
"  rent  is  reserved  or  made  payable,  upon  any  demise  or 
"  lease  of  lands,  &c.  which  determines  on  the  death  of  such 
"  tenant  for  life,  his  personal  representative  may  in  an  action 
"  on  the  case,  recover  from  the  under-tenant  of  such  lands, 
&c,  if  the  tenant  for  life  die  on  the  day  on  which  the 
same  was  made  payable,  the  whole,  or  if  before  such  day, 
"  then  a  proportion  of  such  rent,  according  to  the  time  the 
••  tenant  for  life  lived,  of  the  last  year  or  quarter  of  a  year,  or 
other  time  in  which  the  said  rent  was  growing  due,  making 
all  jusft  allowances  or  a  proportional  part." 

Infancy. — The  general  plea  of  infancy  cannot  properly  be 
pleaded  to  debt  for  rent  arrear  on  an  indenture  of  lease. 

In  debt  for  rent,  the  defendant  pleaded  infancy  at  the 
time  of  the  lease  made ;  upon  demurrer,  the  court  held*  that 
as  the  lease  might  be  for  the  benefit  of  the  infant,  it  was 
voidable  only  at  the  election  of  the  infant,  by  waving  the 
land  before  the  rent  day ;  but  it  not  being  shewn,  that  the 
rent  was  of  greater  value  than  the  land,- and  the  defendant 
being  of  full  age  before  the  rent  day,  the  plaintiff  bad  judg- 
ment." 

It  appears  from  another  report  of  the  preceding  case1,  that 
the  court  thought,  that  the  circumstance  of  the  lessee  hath 
ing  continued  to  occupy ,  after  he  came  of  full  age,  rendered 
bim  liable  for  arrears  incurred  before  he  was  of  age. 

Nil  habuit  in  tenementis. — If  the  plaintiff  declares  upon 
an  indenture  of  lease,  the  defendant  cannot  pl'ead  nil  habuit 
in  tenementis™ ,  or  non  dimisit;  because  the  defendant,  by  the 
execution  of  the  counterpart  of  the  indeuture,  is  estopped 
from  controverting  either  the  power  of  the  plaintiff  to  ds> 

V  Ketsey'ncase,  Cro.  Jac.320.  s  Buktr.        I  1  Rol.  Abr.  731* 
(Vi.  S.  C.  by  the  name  of  Kir  ton  v.        m  Gilb.  pebt.  B.  3.  c.  a. 
"Elliott,  cited  by  Yates  J.  in  Evelyu  r. 
Chichtttcrjd  Burr.  1719. 


(101)  And  the  same  rale  still  holds  with  respect  to  dividends  in 
the  public  funds,  which  are  made  payable  on  certain  days,  like 
reut*  These  dividends  go  to  the  person  to  whom  they  are  due  at 
tlie  time,  and  if  the  tenant  for  life  die  between  the  times  when  they 
are  payable,  there  cannot  be  any  apportionment,     2  Ves.  672. 
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mise  or  the  actual  demise;  but  otherwise  it  is,  where  the 
demise  is  by  deed  poll",  or  by  parol. 

In  debt  for  rent  reserved  upon  a  lease  by  indenture0,  if 
the  defendant  pleads  nil  habuit  in  tencmentis,  the  plaintiff 
need  not  reply  the  estoppel,  but  may  demur;  because  the 
declaration  being  on  the  indenture,  the  estoppel  appears  on 
the  record  (102). 

If  to  debt  on  a  demise,  without  deed,  the  defendant 
pleads  nil  habuit  in  tenementis,  the  plaintiff  ought  in  his  re* 
plication  to  shew  specially  what  estate  he  had  in  the  pre- 
mises?. But  if,  instead  ot  doing  this,  he  replies,  "that  he. 
had  a  good  and  sufficient  title,"  and  issue  is  joined  thereon 
and  found  tor  the  plaintiff,  the  defect  in  the  replication  will 
be  aided  by  the  verdict. 

Riens  in  Arrear. — Riens  in  arrear  is  a  good  plea  in  bar.to 
this  action: 

Plaintiff,  as  assignee  of  the  reversion,  declared  in  debt, 
upon  an  indenture  of  lease*,  against  the  assignee  of  the 
term  for  rent  arrear.  The  defendant  pleaded,  ".that  nothing 
of  the  rent  is  in  arrear  and  unpaid,  as  by  the  declaration  is 
above  supposed."  On  special  demurrer,  the  court  held 
the  plea  good;  Lord  Mansfield  C.  J.  observing,  that  it  was 
the  same  as  if  the  defendant  had  said  722V  debet;  that  the 
plea  related  to  the  time  of  the  action,  and  that  it  was  the 
general  issue. 

Statute  of  Limitations.— By  stat  SI  Jac.  1.  c.  16.  s.  3.  ac- 
tions of  debt  for  arrearages  of  rent  shall  be  commenced  and 
sued  within  six  years  next  after  the  cause  of  such  actions. 
This  statute  is  confined  to  actions  for  arrears  of  rent',  upon 
a  demise  without  deed,  and  does  not  extend  to  cases  of  rent 
reserved  by  specialty. 

Evidence. — If  the  defendant  pleads,  levied  by  distress,  and 
so  nil  debet,  and  issue  is  joined  thereon' ;  proof  of  payment 
will  support  the  issue  (103).     In  debt  for  rent  upon  a  lease 

u  Per  Curiam,  Lewis  v.  Wallis,  1  Will,  p  GiU  t.  Glasse,  Yehr.  21)7. 

314.  q  Warner  v.  Theobald,  Cow  p.  589. 

o  Heath  v.  Verneden,    3    Lev.   146.  r  Freeman  v.  Stacy,  Hut 1. 109. 

Kemp  v.  Gootlall,  Salk.  277.  •  Cecil  r.  Harris,  Cro.  fffii.  140. 


(109)  Otherwise,  if  the  plaintiff  had  declared  quod  cum  dimisis- 
set.     See  S peak's  case,  Hob.  206. 

(103)  And  per  Holt  C.  J.  a  release  may  be  given  in  evidence; 
for  it  proves  that  there  is  not  any  debt,  and  that  is  the  issue.  Gal-r 
laway  v.  Su*ack,  Salk.  284.     In  debt  for  rent  upon  the  plea  of 
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fbr  years,  issue  being  joined1,  whether  the  rent  were  paid  or 
not,  the  defendant  gave  in  evidence,  that,  by  the  command 
of  the  lessor,  he  bad  paid  the  rent  in  discharge  of  certain 
rent-charges  out  of  the  lands;  and  this  was  holden  good; 
for  payment  to  another,  by  the  plaintiff's  appointment,  is 
payment  to  himsel£ 

Upon  reference  from  nisi  prius  for  the  opinion  of  the 
court  in  debt  for  rent  upon  a  demise  laid  of  three  rooms", 
where  it  appeared  in  evidence,  that  the  demise  wag  of  three 
rooms,  with  the  use  of  the  furniture ;  it  was  holden  by  the 
court,  that  the  plaintiff  had  proved  the  demise  laid  ia  the 
declaration;  Eyre  C.  J.  observing,  that  if  a  man  demises  a 
house  with  the  use  of  his  stock,  no  term  can  be  raised  oat 
of  the  stock.  Nothing  is  demisable,  but  what  is  in  demesne. 
A  flock  of  sheep  is  not  demisable,  nor  the  furniture  here. 
5  Rep.  17*  If  a  man  demises  house  and  land  with  a  stock 
of  cattle,  the  rent  issues  only  out  of  the  land,  and  the  other 
enures  by  way  of  covenant.  So,  Dyer,  219.,  where  a  public 
house  with  goods  is  demised,  the  rent  issues  only  out  of  the 
house.  So  if  a  flock  of  sheep  be  demised  with  land,  and 
the  sheep  die,  there  shall  be  no  abatement  of  rent  on  that 
account;  for  the  rent  issues  only  out  of  the  land,  and  a  tern 
for  years  cannot  be  created  out  of  a  personal  chattel. 


t  Taylor  t.  Beml,  Cro.  Bis.  998.  u  Walsb  v.  Pemberton,  C.  R.  M.  3  G. 

9.  Scijt.  Leedt  MS. 


nil  debet,  the  defendant  cannot  give  in  evidence  disbursements  for 
necessary  repairs,  where  the  plaintiff  is  bound  to  repair,  for  be 
might  have  had  covenant  against  him ;  bat  he  may  give  in  evi- 
dence entry  and  eviction  by  the  plaintiff.  Ball*  N.  P.  177-  I  *m 
not  aware  of  any  solemn  adjudication  on  this  point,  vis.  that  an 
eviction  may  be  given  in  evidence  on  nil  debet ,  but  there  are  seve- 
ral dicta  to  this  effect.  See  Gilb.  Law,  Evid.  989. — Gilb.  Debt, 
B.  3.  C.  2. — I  Mod.  35.— Id.  118. — Brown's  case,  1  Vent.  25& 
—Drake  v.  Reeve,  1  Sidf.  151.  In  the  last  mentioned  case,  it  is 
admitted,  that  this  point  had  been  questioned  formerly.  See 
Wing  field  v.  Seckford,  2  Leon.  10.  where  it  was  the  opinion  of 
three  judges,  Dyer,  Manwood,  and  Mouneon,  that  eviction  could 
not  be  given  in  evidence  on  nU  debet. 
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IX,  Debt  against  Sheriff,  Sfc.  for  Escape  of  Prisoner 
in  Execution — Stat.  13  Ed.  1.  c.  11.  1  R.  2. 
c.  12. — What  shall  be  deemed  cm  Escape — Of 
Recaption — By  whom  the  Action  for  an  Escape 
may  be  brought — Against  ichom-~Declaration 
— Pleadings — Evidence. 


By  the  common  law,  sheriffs  and  gaolers  were  obliged  to 
keep  persons  in  execution  "in  close  and  safe  custody;* 
but  if  such  prisoners  escaped,  the  only  remedy  which  the 
creditor  had  against  the  gaoler,  was,  by  an  action  upon  the 
case,  grounded  upon  the  tort;  for,  at  the  common  law,  an 
action  of  debt  did  not  lie  for  an  escape.  The  statute  of 
Westminster  the  second  (13  Ed.  1.  c,  11.)  first  gave  the  ac* 
lion  of  debt  against  the  gaoler,  who  permitted  the  escape 
of  a  person  committed  to  prison  by  auditors  for  arrears  of 
account.  That  statute,  having  authorised  the  commitment 
of  the  bailiff  or  receiver,  in  case  he  is  found  in  a r rear,  pro* 
ceeds  thus,  Et  caveat  sibi  vicecomes  vel  custos  (104),  ejusdem 
gaol (By  she  sit  in  libertate  site  non,  quod  per  commune  breve% 
quod  dicitur  replegiare,  vel  alio  modo  sine  assensu  (105)  do* 
mini  ipsum  a  prisond  exire  non  permittat ;  quod  sifecerit,  et 
super  hoc  convincatur9  respondeat  domino  de  damno  per  hu~ 
jusmodi  servientem  sibi  illato,  secundum  quod  per  patriam  ve+ 
rificare  poterit9  et  habeat  [dominus']  suum  recuperare9  per 
breve  (106)  de  debito  [versus  custodem].  Et  si  custos  gaoim 
non  habeat  per  quod  justicietur9  vel  unde  solvat,  respondeat 
superior  suus  (107),  qui  custodiam  hujusmodi  gaolce  sibi  com* 
misit,  per  idem  breve  (108). 


(104)  This  act  extends  to  all  keepers  of  gaols,  as  well  by  wrong 
or  de  facto ,  as  dejure.     2  Inst.  382. 

(100)  This  assent  may  be  by  parol,  and  shall  be  a  sufficient  bat 
in  an  action  of  debt  brought  for  the  escape.     2  Inst.  382. 

(106)  Although  this  statute  and  the  subsequent  stat.  1  R.  2.  c; 
12.  only  mentions  "  per  breve,"  yet  a  bill  of  debt  lies  also  by  the 
equity  of  these  statutes.     2  Inst.  382. 

(107)  When  a  person,  having  the  custody  of  a  gaol  of  freehold 
or  inheritance,  commits  the  same  to  another,  who  is  not  sufficient, 
the  superior  shall  answer  for  the  escape  of  the  prisoner*  The 
mayor  and  citizens  of  London  having  the  shrievalty  of  Loudon  iu 
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The  next  statute  on  this  subject  is  stat.  1  R.  2.  c.  12.  bj 
which  it  is  ordained, "  that  no  warden  of  the  Fleet  shall 
"  suffer  any  prisoner  there  being,  by  judgment  at  the  suit 
"  of  the  party,  to  go  out  of  prison, by  mainprise,  bail,  nor 
"  by  baston,  without  making  *gree  to  the  said  parties  of 
that  whereof  they  were  judged,  uniess  it  be  by  writ  or 
other  commandment  of  the  king,  upon  pain  to~Iose  his 
office,  and  the  keeping  of  the  said  prison.  And  if  any 
such  warden  be  attainted  by  due  process,  that  he  has 
"  suffered  or  let  such  prisoner  to  go  at  large  against  this  or- 
"  dinance,  then  the  plaintiffs  shall  have  their  recovery 
"  against  the  warden  j  by  writ  of  debt" 

Though  this  statute  is  confined  in  terms  to  the  wardens 
of  the  Fleet*,  yet  it  has  been  holden  that  sheriffs  and  other 
gaolers  are  within  the  equity  of  it. 

On  the  preceding  statutes,  extended  by  a  liberal  construc- 
tion, the  action  of  debt  against  sheriffs  and  other  gaolers, 
for  original  escapes  out  of  execution,  is  wholly  founded. 
It  is  observable,  however,  that  these  statutes  being  in  affirm* 
ance  of  the  common  law,  have  not  taken  away  the  com* 
mon  law  remedy  by  action  on  the  case;  and  that  it  is  at 
the  election  of  the  party  to  bring  either  the  one  or  the 
Other*  (109).    There  are,  however,  some  advantages  atteod- 

a  Plowd.  35  b.  b  Burton*.  Eyre,  Cro.  Jac:  289. 
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fee,  and  the  sheriffs  of  London  being  guardians  under  them,  and 
removeable  from  year  to  year,  the  mayor  and  citizens  are  the  supe- 
riors ;  and,  although  the  sheriffs  appoint  a  keeper  under  them,  yet 
he  is  not  within  the  statute;  for  there  cannot  be  two  superior! 
within  this  act,  but  one  superior  and  one  inferior  only.  2  Inst. 
382.  In  Plummer  v.  Whitchcott,  2  Lev.  158.  2  Mod.  lio.  T. 
Jones,  60.  S.  C.  the  court  were  of  opinion,  that  the  warden  of  the 
Fleet  in  fee,  having  grunted  the  office  to  A.  for  life,  who  permitted 
a  prisoner  in  execution  to  escape,  was  responsible,  A.  not  being  suf- 
ficient at  the  time  of  action  brought. 

(108)  It  was  said  arg.  in  Plummer  v.  Whitchcott,  2  Lev.  159. 
that  after  this  statute,  and  before  the  stat.  I  R.  2.  c.  12.?  actions 
of  debt  were  brought  in  other  cases  besides  Account  and  16  E.3. 
Fitz.  Dam.  81.  Mich.  41  E.  3.  pi.  1.  41  Ass.  Bro.  Escape,  28. 
were  cited.  And  by  Buller  J.  in  Bonafoas  v.  Walker,  2  T.  R. 
132.'  it  was  said,  that  this,  statute  (13  Edw.  I.e.  11.)  by  a  liberal 
construction  had  been  holden  to  extend  to  all  cases. 

;  (109)  An  action  on  the  case  is  the  only  remedy  against  the  she- 
riff for  the  escape  of  prisoners  who  have  been  arrested  on  mesne 
process;  the  statutes  13  Edw.  1.  c.  11.  and  I  R.  2.  c.  12.  being 
confined  to  escapes  out  of  execution. 
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ing  the  remedy  given  by  statute,  which  make  it  more  eli- 
gible than  proceeding  by  the  common  law:  First,  the  ac- 
tion of  debt  for  an  escape',  being  founded  on  a  debt  cre- 
ated by  law,  without  any  lending  or  contract,  is  not  within 
the  statute  of  limitations,  [91  Jac.  I.  c.  16.  s.  3.)  which  is 
confined  to  "  actions  of  debt  grounded  upon  a  lending  or 
contract,  without  specialty,  and  actions  of  debt  for  arrears 
of  rent,*'  whereas  an  action  on  the  case  for  an  escape  falls 
within  the  general  words,  "all  actions  on  the  case,"  in 
that  statute,  and  consequently  must  be  brought  within  six 
years  next  after  the  cause  of  action:  Secondly,  when  an 
action  on  the  case  is  brought  for  an  escape,  the  jury  are  at 
liberty  to  give  such  damages  as  they  shall  think  right  under 
all  the  circumstances  of  the  case,  and  a  small  sum  is  fre- 
quently considered  a3  sufficient  incases  of  great  hardship 
against  the  gaoler.  But  where  a  prisoner  escapes  out  of 
execution*1,  and  the  remedy  prescribed  by  the  statute  13  Edw. 
I.jc.  11.  and  1  Ric.  2.  c.  12.  is  adopted,  the  gaoler  is  put  in 
the  same  situation  in  which  the  original  debtor  stood,  and 
the  jury  cannot  give  a  less  sum  than  the  creditor  would 
have  recovered  against  the  prisoner;  namely,  the  sum  en- 
dorsed on  the  writ,  and  the  legal  fees  of  execution. 

Such  is  the  law  relating  to  original  escapes  out  of  execu- 
tion ;  and  by  stat.  1  Ann.  stat.  2.  c.  6.  s.  2.  the  same  remedy 
is  given  against  sheriffs,  who  permit  the  escape  of  persons 
who  have  been  retaken  on  an  escape  warrant  authorized  by 
the  first  section  of  that  act. 

What  shall  be  deemed  an  Escape. — Let  us'next  inquire  in 
what  cases  au  action  of  debt  for  an  escape  may  be  maintained. 
Escapes  are  either  voluntary  or  negligent.  Voluntary  escapes 
are-such  as  are  by  the  express  consent  of  the  gaoler  (110); 
negligent,  where  the  prisoner  escapes  without  the  consent 
or  knowledge  of  the  gaoler9.  In  either  of  these  cases  an 
action  of  debt  may  be  maintained  against  the  gaoler.  Even 
circumstances  of  the  escape  having  been  without  any  de- 
fault on  the  part  of  the  gaoler,  will  not  afford  him  any  jus- 
tification': the  act  of  God  alone,,  or  that  of  the  king's  ene- 
mies,  will  be  an  excuse.    If  a  defendant  taken  in  execution 

c  Jones  v.  Pope,  l  Saund.  34.  e  Stonehouse  v.  Mullins,  Str.  873. 

d  Bonafoua  v.  Walker,  9  T.  R.  126.         f  Alsept  v.  Eylee,  9  H.  Bl.  108. 


(110)  "  If  a  gaoler  retakes  a  prisoner  tit  execution  after  a  volun- 
tary escape,  he  is  liable  to  an  action  of.  false  imprisonment." 
9  Rep.  58.  b,  and  per  Grose  J.  in  Atkinson  y.  Matteaon,  «  T.  R. 
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be  afterwards  seen  at  large,  for  any  the  shortest  time,  even 
before  the  return  of  the  writ,  the  sheriff  will  be  chargeable 
for  an  escape  (111);  for  it  is  his  duty  to  obey  the  writ*,  and 
tbe  writ  commands  him  to  take  the  defendant,  and  him 
safely  keep,  so  that  he  may  have  him  ready  to  satisfy  the 
plaintiff. 

•  A  sheriff's  officer  having,  on  the  97tb  of  September*, 
arrested  a  person,  under  a  writ  of  ca.  sa.  returnable  on  the 
7th  of  November  following,  carried  him  toa  lock-up-house; 
and  on  the  2d  of  October  permitted  him  to  go  in  company 
with  one  of  his  (the  officer's)  followers,  to  his  own  house, 
for  the  purpose  of  settling  his  affairs ;  the  day  after,  the 
prisoner  was  seen  riding  with  the  ollicer:  it  was  adjudged, 
that  the  sheriff  was  liable  for  an  escape;  for  the  custody 
of  the  follower,  after  tbe  writ  had  been  once  executed, 
amounted  to  nothing;  and  further,  what  was  done  by  the 
follower  was  not  done  in  execution  of  tbe  writ  (115). 

Upon  a  habeas  corpus  to  a  gaoler,  to  bring  a  prisoner  in 
execution  before  the  court,  the  gaoler  shall  have  a  conve- 
nient time  only  for  that  purpose,  and  for  carrying  him  back 
again  to  prison1;  which,  if  he  exceeds,  it  is  an  escape. 

The  sheriff  is  liable  for  the  escape  of  a  prisoner  taken  io 
execution  on  an  erroneous  judgment*.  So  though  there  be 
error  in  the  process,  the  sheriff  cannot  take  advantage  of  it1. 

r  Htwkin*  v.  Plomcr,  ft  tl  R.  104S.      k  Gold  v.  Strode,  Carta.  148. 
h  Beuton  v.  Sutton,  i  Bos.  &  Put.  34.    1  Burton  t.  Eyre,  Cro.  Jac.  2SQ. 
i  Resolved  by  mil  the  judges,  Cro.  Car. 
14.(113). 
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(111)  After  an  arrest  on  mesne  process  the  gaoler  may  suffer  the 
prisoner  to  go  at  large,  provided  he  has  him  at  the  return  of  the 
writ.  Atkiusou  v.  Matteson,  2  T.  R.  172.  Hence  in  Noy,  72. 
a  distinction  is  taken  that  in  actions  for  escape  on  mesne  process, 
the  writ  shall  allege,  that  ad  largum  ire  permisit  et  noa  cotnpervitad 
diem;  but  on  process  of  execution  ad  (argum  ire  permisU  is  suffi- 
cient.    And  so  are  the  precedents,  Rastul.  171. 

(112)  Process  of  execution  being  to  operate  immediately  by 
duress  of  imprisonment,  the  party  ou;>ht  to  be  taken  to  prison 
within  a  convenieut  time.     I  Bos.  &  Pul.  27,  8. 

(113)  At  the  conclusion  of  the  resolutions  on  this  point,  (Cro.' 
Car.  14.)  the  judges  admonished  the  warden  of  the  Fleet,  that 
under  colour  of  writs  of  habeas  corpus  he  should  not  suffer  pri- 
soners to  go  at  large  upon  peril  to  be  charged  With  escapes.  Sw 
also  Hob.  903.  Hard.  476.  Where  a  prisoner  is  re  noveu  by  ha- 
beas corpus,  if  the  officer  take  him  out  of  the  <J*rect  road,  it  i* 
an  escape.     Per  Buller  J*  in  Benton  v.  Sutton,  1  J>o*.  &  Pul.  CS. 
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So  debt  lies  for  an  escape  against  the  sheriff,  who  permit# 
a  prisoner  taken  under  a  ca.  sa.  to  go  at  large,  although  the 
•heriff  returns  not  the  writm;  for  there  is  a  record  of  which 
the  party  shall  take  advantage,  though  the  writ  be  not  re- 
turned. 

If  a  sheriff  arrests  a  party  under  a  ca.  sa.  who  then  pays 
the  debt  and  costs,  whereupon  the  sheriff  permits  him  to 
go  at  large,  the  sheriff  is  guilty  of  an  escape  for  which  debt 
will  lie;  at  least,  where  the  sheriff  retains  the  money,  and 
does  not  pay  it  over  immediately  to  the  plaintiff;  for  it  is 
the  duty  of  the  sheriff  to  have  the  body  to  satisfy  the  plain- 
tiff, and  not  to  receive  the  money".  The  court,  however, 
in  this  case,  intimated  a  strong  opinion,  that  if  the  sheriff 
had,  immediately  upon  the  receipt  of  the  money,  paid  it 
over  to  the  plaintiff,  they  would  have  exonerated  the  she- 
riff. 

.Where  the  defendant  is  arrested  on  a  ca.  sa.  issued  upon 
a  judgment0,  without  a  scire  facias,  after  the  year,  and  the 
sheriff  permits  him  to  escape,  debt  will  lie  against  the  she- 
riff for  the  escape;  for  though  the  process  be  erroneously 
awarded,  yet  it  is  sufficient  for  the  arrest  by  the  sheriff; 
and  he  might  have  justified  in  an  action  for  false  im prison- 
meat,  and  therefore  cannot  set  the  prisoner  at  large*  So 
where  the  writ  of  execution  is  returnable  the  term  next  but 
one  after  the  teste*,  instead  of  the  next  term;  the  sheriff 
-  may  be  charged  for  an  escape;  because  the  writ,  though 
erroneous,  is  not  void,  the  party  not  having  a  day  on  such 
writ.  So  where  a  court  not  having  jurisdiction,  orders  an 
officer  to  discharge  a  prisoner,  and  the  officer  .obeys  the 

order,  he  is  liable  in  an  action  for  an  escape. 



The  stat.  37  Geo.  3.  c.  112.  authorized  justices  of  the 
peace*, "  at  the  first  or  second  general  quarter  session,  or 
general  session,  to  be  holden  after  the  passing  the  act,  or 
some  adjournment  thereof,  to  discharge  insolvent  debtors 
under  certain  circumstances."  The  justices  in  the  county 
of  S.  "at  a  general  quarter  session  holden  by  adjournment, 
after  the  passing  the  act,  but  which  appeared  to  have  been 
an  adjournment  of  a  session  holden  before  the  act,  ordered 
the  gaoler  of  the  sheriff's  goal  to  discharge  an  insolvent,  who 
was  in  the  custody  of  the  sheriff  in  execution.  It  was 
holden,  that  this  adjourned  session,  not  being  an  original 

m  Clipton'e  Oaae,  cited  by  Periam,  p  Shirley  v.  Wright,  Lord  Raym.  77s. 

Cro.  KHz.  17.  Salk.  700.  S.  C. 

b  Slackford  v.  Aof  ten,  B.  R.  M.  59  G.  q  Brown  v.  Compton,  6  T.  R.  424.  in 

3.  MS.  which  Orby  v.  Halet,  l  Lord  Raym. 

o  Bushe's  Caae,  Cro.  Elii.  Its.  3.  was  overruled. 
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fcession  holden  after  the  passing  of  the  act,  nor  an  adjourn- 
ment of  such  a  session,  had  not  any  jurisdiction  under  thil 
act;  aud,  as  the  court  of  general  session,  or  general  quarter 
session  had  not,  independently  of  this  act,  any  authority 
over  a  person  charged  in  execution  in  a  civil  suit,  the  pro- 
ceding  was  coram  nonjudice,  and  consequently,  the  sheriff, 
being  responsible  for  the  act  of  his  servant,  was  liable  to 
the  party,  at  whose  suit  the  insolvent  was  in  custody,  for 
the  escape;  agreeably  to  the  rule  laid  down,  in  the  case  of 
the  M arshalsea,  10  Rep.  76.  a.  that,  when  the  court  has  not 
jurisdiction  of  the  cause,  the  whole  proceeding  is  coram  nm 
judice,  and  an  action  lies  against  the  officer,  who  executes 
the  process  of  the  court. 

By  stat.  8  and  9  W.  3.  c,  97.  s- 1.  "  Prisoners  upon  con- 
tempt or  mesne  process,  or  in  execution,  committed  to 
"  the  custody  of  the  marshal  of  the  king's  bench,  or  warden 
iC.  of  the  fleet,  shall  be  detained  within  the  said  prisons,  or 
"the  rules  thereof  (114),  until  discharged  by  due  course  of 
"  law ;  and  if  the  marshal,  or  warden,  or  keeper  of  any 
*'  prison,  shall  suffer  any  prisoner  committed  to  their  cus- 
M  tody,  either  in  mesne  process  or  in  execution,  to  go  or  be 
*€  at  large  out  of  the  rules  of  the  prison  (except  by  virtue 
u  of  some  writ  of  habeas,  corpus,  or  rule  of  court,  to  be 
granted  only  upon  motion  made  or  petition  read  in  open 
court)  such  going  or  being  at  large  shall  be  deemed  an 
escape."  And  by  section  8.   "  If  the  keeper  of  any  prison, 
after  one  day's  notice  in  writing,  refuse  to  shew  any  pri- 
<c  soner  committed  in  execution,  to  the  creditor  or  his  at- 
c<  torney,  such  refusal  shall  be  deemed  an  escape."   And 
by  s.  9.  "  If  any  person  desiring  to  charge  another  with  any 
**  action  or  execution,  shall  desire  to  be  informed  by  the 


(114)  By  this  statute,  the  rales  are  to  all  intents  and  purpose! 
the  same  as  the  walls  of  the  prison.  A  defendant  in  execution, 
who  had  the  liberty  of  the  rules  of  the  Marshalsea  Prison,  upon  his 
giving  security  to  the  marshal,  was  proved  to  have  been  out  of  the 
rules  for  several  days*  but  on  the  marshal's  hearing  of  the  escape, 
was  put  iu  close  custody  before  action  brought  for  the  escape;  it 
was  holden,  that  this  was  a  negligent  and  not  a  voluntary  escape! 
that  the  escape  was  not  voluntary  unless  it  was  with  the  consent 
or  by  the  default  oTthe  marshal,  and  his  allowing  the  rules  of  the 
prison  was  not  any  default  in  him,  for  the  law  had  given  a  sanction 
to  it;  and  it  could  not  be  inferred  thence,  that  he  consented  to  the 
prisoner's  escape ;  because  he  had  taken  security  that  the  prison* 
should  not  go  beyond  the  rules,  and  immediately  on  his  return  the 
marshal  had  confined  him  in  close  custody.  Bonarous  r.  Walton 
«T.  R,.l2fJ, 
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keeper  of  the  prison,  whether  such  person  be  a  prisoner 
or  not,  the  keeper  shall  give  a  true  note,  in  writing, 
*•  thereof,  to  such  person,  upon  demand,  at  his  office  for 
"  that  purpose,  upon  pain  of  forfeiting  501.  and  stick  note 
"  shall  be  sufficient  evidence  that  such  person  was  at  that 
"  time  a  prisoner  in  actual  custody"  \ 

In  an  action  for  an  escape  against  the  marshal,  it  appeared 
that  the  prisoner,  SerresT,  who  was  in  execution  in  the  mar- 
shal's custody,  at  the  suit  of  the  plaintiff,  was  seen  at  large 
about  eleven  o'clock,  on  the  first  day  of  Michaelmas  term 
1806*  The  defence  was,  that  Serres  was  out  upon  a  day- 
rule,  granted  by  the  court  on  the  same  day ;  and,  by  the 
preceding  statute  that  could  only  have  been  granted  at  the 
fitting  of  the  court,  which,  in  fact,  did  not  sit  till  after  the 
time  when  he  was  at  large.  And,  it  further  appeared,  that 
the  plaintiff  had  actually  filed  his  bill  against  the  marshal 
in  tnift  action  before  the  sitting  of  the  court  on  the  same 
day.  The  petition,  however,  had  been  signed  by  the  pri- 
soner in  the  morning,  before  he  went  out  of  prison.  The 
court  were  of  .opinion  that  the  day-rule  was  a  justification 
to  the  marshal  for  the  liberation  of  the  prisoner  on  the 
whole  of  the  day,  by  relation ;  Lord  Ellenborough  C.  J. 
observing,  that  it  would  entirely  frustrate  the  benefit  of  the 
day-rule  to  the  parties,  if  the  court  were  to  construe  it 
thus  narrowly  and  strictly ;  for,  if  it  were  first  to  be  moved, 
and  then  to  be  drawn  up,  and  afterwards  served  upon  the 
marshal,  before  the  party  could  avail  himself  of  it,  he  would 
have  the  benefit  of  a  very  small  portion  of  the  day,  consi- 
dering how  late  the  court  usually  commenced  their  sittings 
on  the  first  day  of  term.  The  court  would  consider,  how- 
ever, that  the  rule  was  only  granted,  as  legally  it  could  only 
have  been,  when  the  court  sat  on  the  first  day;  but,  when 
granted,  it  was  a  liberty  for  that  day,  and  covered  the  ante- 
cedent part  of  the  day;  because,  generally  speaking,  there 
is  no  fraction  of  a  day,  unless  where  it  is  necessary  to  look 
to  it  iu  order  to  answer  the  purposes  of  justice. 

Of  Recaption.— -If  the  party  in  execution  escapes  by  the 
negligence  of  the  gaoler,  he  may  be  retaken  either  by  the 
gaoler"  or  the  plaintiff* ;  or  if  the  plaintiff  recovers. against 
the  sheriff  for  the  escape,  the  sheriff  may  bring  an  action  on 
the  case  against  the  defendant  for  damages  sustained  by  him, 
by  reason  of  the  escape0 :  but  if  he  escape  by  the  assent  of  the 

r  Field  v.  Jones,  10  East,  J5J.  t  Agreed  by  the  court  in  AUmnson.  r. 

%  F.  N.  B.  130.  Butler,  1  Sidf.330, 

«  F.M.B.  130. 
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gaoler,  the  gaoler  cannot  retake  him* ;  neither  in  such  case 
can  the  gaoler,  if  he  is  obliged  to  pay  the  creditor  the  amount 
of  his  debt  in  consequence  of  the  escape,  recover  back  the 
money  from  the  debtor7;  yet  as  the  judgment  remains  still 
in  force,  the  plaintiff  may  either  bring  debt*  or  scire  facia* 
on  the  judgment,  or  sue  out  another  writ  of  capias  ad  satis* 
faciendum^  y  or  of fieri  facias*;  and,  if  the  plaintiff  die,  his 
personal  representative  may  have  a  scire  facias6. 

If  a  prisoner  in  execution  has  been  permitted  to  go  at 
large,  with  the  consent  of  the  plaintiff,  he  can  never  resort 
to  the  judgment  again  for  the  purpose  of  enforcing  it  in  any 
manner.  And  this  rule  holds,  although  the  party  in  exe- 
cution has  been  discharged  on  terms  which  are  not  after- 
wards complied  with;  as  upon  an  undertaking  to  pay  the 
debt  by  instalments6;  or  to  render  himself  on  a  given  day  if 
he  did  not  in  the  mean  time  pay  the  debtf ;  or  to  pay  the 
debt  at  a  future  times,  and  on  failure  thereof,  that  he  should 
be  liable  to  be  taken  in  execution  again*.  So  if  the  plaintiff 
consent  to  discharge  one  of  several  defendants  tak^n  on  a 
joint  ca,  sa.,  the  plaintiff  cannot  afterwards  take  any  of  the 
other  defendants1  (115).  So  where  the  prisoner  was  dis- 
charged upon  giving  a  fresh  security  to  satisfy  the  judgment, 
which  was  afterwards  defeated,  on  account  of  a  mere  infor- 
mality; it  was  holden,  that  the  judgment  was  satisfied  and 
could  not  be  set  off  against  a  demand  of  the  prisoner k. 

In  conformity  with  this  rule,  it  was  holden,  that  an  agree- 
ment, by  the  defendant1,  on  his  being  discharged  out  of 
custody  with  the  plaintiff's  consent,  that  the  judgment 
should  stand  revived  for  twelve  months,  was  null  and  void. 
So  where  a  bond  was  conditioned  for  the  surrender  of  a 
debtor  who  had  been  discharged  out  of  execution",  with 

x  Fetherstonhangh  v. Atkinson, Barnes,  «  Vifera  v.  Aldrich,  4  Burr.  2489. 

373.  Adm.  iu  Atkinson  r.  Jameson,  f  Clarke  v.  Clement,  6  T.  R.  535. 

5  T.  R.  25 .  *  Tanner  v.  Hague,  7  T.  R.  430. 

y  Pitcher  v.  Bailey,  8  East,  171.  h  Blackburn  v.  Stupart,  9  East,  943. 

%  Buxton  v.  Home,  1  Show.  174.  i  6  T.  R.  585. 

a  AUanson  v.  Butler,  1  Lev.  911.   At-  k  Jaques  v.  Withy,  1  T.  R.  557. 

len  v.  Vinter,  T.  Jones,  91.  1  Thompson  t.  Bristow,  Barnes,  905. 

b  1  Vent.  4.  m  Da  Costa  r.  Davie*,  1  Boa.  *  Pal. 
e  Basset  v.  Salter,  9  Mod.  136.  949. 

4  Sttdall  v.  Wytliam,  9  Lutw.  1964. 


(115)  But  a  discbarge  by  act  of  taw,  as  tinder  an  insolvent 
debtor's  act,  of  one  of  several  defendants  taken  on  a  joint  cau  sa. 
has  been  holden  not  to  operate  as  a  discharge  of  the  other  defen- 
dants.   Jtfadin  y.  JBattie,  5  East,  147. 


DEBT.  567 

the  creditor's  consent,  on  a  certain  day,  so  that  the  debtor 
might  be  again  taken  in  execution,  the  condition  was  holdert 
void. 

The  ground  on  which  these  decisions  proceed,  being,  that 
the  judgment  is  satisfied  by  the  discharge  of  the  prisoner 
(once  in  execution)  with  the  consent  of  the  creditor,  the  cre- 
ditor loses  the  whole  benefit  of  his  judgment,  and  is  deprived 
of  every  remedy  upon  it,  as  vyell  by  action  of  debt",  or  writ 
of  execution  against  the  goods*,  as  by  writ  of  execution 
against  the  person. 

.  Such  are  the  provisions  of  the  common  law:  but,  for  the 
relief  of  debtors  in  execution  for  small  debts,  it  has  been  en- 
acted, by  stat.  48  Geo.  3.  c.  123.  "  that  all  persons  in  exe- 
"  cution,  upon  any  judgment  obtained  in  any  court,  w he- 
"  ther  such  court  be  or  be  not  a  court  of  record,  for  any 
"  debt  or  damages  not  exceeding  twenty  pounds,  exclusive 
"  of  the  costs  recovered  by  such  judgment,  and  who  shall 
"  have  lain  in  prison  thereupon  for  the  space  of  twelve  suc- 
"  cessive  calendar  months  next  before  the  time  of  their 
"  application  to  be  discharged,  may,  upon  application  in 
*'  term  time  to  one  of  his  Majesty's  superior  courts  of  record 
M  at  Westminster,  to  the  satisfaction  of  such  court,  be  forth- 
"  with  discharged  out  of  custody,  as  to  such  execution  by 
"  rule  of  court:  provided,  1.  That  in  base  of  any  such  ap- 
"  plication  being  made  to  he  discharged  out  of  execution 
upon  a  judgment  obtained  in  any  of  his  Majesty's  superior 
courts  of  record  at  Westminster,  such  application  shall  be 
*'  made  to  such  one  of  those  courts  only,  wherein  such 
judgment  shall  have  been  obtained,  and  that  whether  the 
'person  60  in  execution  shall  then  be  actually  detained  in 
the  gaol  or  prison  of  the  same  court,  or  shall  then  stand 
committed  on  habeas  vorpus  to  the  gaol  or  prison  of  ano- 
ther court.  S.  If  any  such  discharge  shall  have  been  un- 
duly or  fraudulently  obtained  upon  any  false  allegation  of 
circumstances,  which,  if  true,  might  have  entitled  the  pri- 
soner to  be  discharged  by  virtue  of  this  act,  such  prisoner 
shall,  upon  the  same  being  made  appear  to  the  satisfaction 
of  the  court,  by  whose  order  the  said  prisoner  had  been 
discharged,  be  liable  to  be  again  taken  in  execution  and 
remanded  to  his  former  custody  by  rule  of  the  same  court : 
provided  also,  that  no  sheriff,  gaoler,  or  other  person,  shall 
be  liable  as  for  the  escape  of  any  such  prisoner,  in  respect 
of  his  enlargement  during  such  time  as  he  shall  have  been 
"  at  large,  by  means  of  such  undue  discharge.    3.  That  not- 

n  Vigert  r,  Aldricb,  4  Burr.  9488*       o'  Tanner  r.  Hague,  7  T.  It.  430* 
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withstanding  the  discharge  of  any  debtor  by  virtue  of  this 
act,  the  judgment  shall  remain  in  force  to  all  purposes,  ex- 
cept as  to  the  taking  in  execution  the  person  of  such 
"  deotor:  and  that  the  creditor,  at  whose  suit  such  debtor 
"  was  so  taken  or  charged  in  execution,  may  take:  out  all 
such  execution  on  every  such  judgment  against  the  lands, 
goods,  and  chattels,  of  any  such  debtor  (other  than  the 
necessajy  wearing  apparel  and  bedding  of  him  and  his 
family,  and  the  necessary  tools  for  his  trade  or  occupation, 
"  not  exceeding  the  value  of  ten  pounds  in  the  whole) ;  or 
"  bring  any  such  action  on  any  such  judgment  against 
"  such  debtor  respectively ;  or  bring  any  such  action,  or 
49  use  any  such  remedy,  for  the  recovery  and  satisfaction  of 
"  his  demand,  against  any  other  person  or  persons  liable  to 
"  satisfy  the  same,  in  the  same  manner  (but  in  the  same 
"  manner  only)  as  such  creditor  otherwise  might  have  done, 
"  in  case  such  debtor  had  never  been  taken  or  charged  in 
"  execution  upon  such  judgment :  provided  that  no  debtor, 
"  duly  discharged  in  pursuance  of  this  act,  shall  at  any 
"  time  afterwards  be  taken  or  charged  in  execution  upon 
any  judgment  herein  so  as  before  declared  to  remain  in 
force,  nor  be  arrested  in  any  action  to  be  brought  on  aoy 
€*  such  judgment,  and  that  no  proceeding  by  scire  facias, 
"  action,  or  otherwise,  shall  be  had  against  the  bail  in  any 
"  action  upon  the  judgment,  wherein  the  defendant  shall 
"  have  been  charged  in  execution,  and  afterwards  discharged 
"  by  virtue  of  the  provisions  of  this  act." 

If  a  prisoner  in  execution1*  be  discharged  by  the  order  of 
a  court  not  having  jurisdiction,  the  creditor  may  retake  him 
on  an  escape  warrant. 

By  stat.  8&9W.3.C.  27.  s.  7*  "  If  a  prisoner  committed 
"  in  execution  shall  escape  thence,  by  any  ways  or  means, 
"  the  creditor,  at  whose  suit  such  prisoner  was  charged  in 
"  execution,  at  the  time  of  his  escape,  may  retake  him  by 
"  any  new  capias  or  capias  fid  satisfaciendum,  or  sue  forth 
"  any  kind  of  execution  on  the  judgment,  as  if  he  had  never 
"  been  in  execution." 

By  whom  the  Action  for  an  Escape  may  be  brought — If  a 
writ  6f  execution  be  delivered  to  the  sheriff  against  A.,  at 
the  suit  of  B.,  and  a  warrant  made  out  thereon,  and  before 
the  return  of  such  writ  A.  is  taken  in  execution,  at  the  suit 
of  C,  and  then  escapes*,  B.  may  maintain  debt  against  the 

« 

p  Anon.  Salk.  97s.  recognised  by  Law-    q  Benton  ▼.  Sutton,  1  Bo*.  Jc  Pol  94. 
rence  J.  in  Brown  ▼.  Compton,  8  T. 
R.  414. 
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sheriff  for  the  escape,  although  the  party  was  not  arrested 
under  the  writ  at  the  suit  of  B.  (116). 

So  where  A.  levied  a  plaint  in  the  sheriffs  court  of  Lon- 
don', against  B.,  then  in  the  Counter,  in  custody  on  a  for* 
mer  plaint  levied  against  him  by  C.,and  the  sheriff  permitted 
B.  to  escape;  it  was  holden,  thdt  A.  might  bring  an  action 
for  the  escape ;  for,  by  entering  the  plaint,  and  charging  the 
defendant  in  the  Counter,  he  is  in  actual  custody  of  the 
sheriff. 

This  action  may  be  maintained  by  an  executor  for  an 
escape  out  of  execution  in  the  time  of  the  testator*. 

If  the  plaintiff,  in  an  action  against  an  hundred1,  is  non- 
suited, and  judgment  entered  against  hrm  for  the  costs,  up- 
on which  he  is  taken  in  execution,  and  the  sheriff  permits 
him  to  escape,  the  hundred  may  bring  debt  against  the  sheriff 
for  the  escape. 

Against  whom  the  Action  for  an  Escape  may  be  brought 
•—If  husband  and  wife  are  taken  in  execution,  and  the  wife 
is  suffered  to  escape,  although  the  husband  continue  in  pri- 
son, yet  an  action  will  lie  against  the  sheriff  for  this  escape, 
in  which  action  the  whole  debt  shall  be  recovered". 

If  the  prisoner  returns  to  prison  after  a  voluntary  escape*, 
the  plaintiff  may  admit  him  to  be  in  execution ;  and  if  he 
be  turned  over  to  a  new  sheriff,  &c.  and^  afterwards  escape, 
the  plaintiff  may  bring  an  action  against  the  new  sheriff  for 
such  escape. 

Where  a  new  sheriff  is  appointed,  his  predecessor  ought 
to  deliver  over  (117)  by  indenture  all  the  prisoners  in  his 
custody,  charged1  with  their  respective  executions;  and  if  he 
omit  any,  it  is  an  escape/ ;  but  if  a  sheriff  die,  the  new  sheriff 

r  Jackson  v.  Humphreys,  Salk.  273.  n  l  Roll.  Abr.  910.  (F,)  pi.  5. 

•  A  dm.  by  Holt.  €  J.  in  Berwick  r.  x  James  r.  Pierce,   I  Ventr.  969.  in 

Andrews,  Ld.  Raym.  971.  which  the  case  of  a  sheriff  of  Essex 

t  Hundred  of  Lfturess  v.       ■  «. ,  Fitig,  in  Hob. 20a.  is  denied  to  be  law. 

296.  y  Adj,  in  Westby's  case,  3  Rep,  71.  b. 


(116)  If  A-  he  in  custody  of  the  sheriff,  at  the  suit  of  B.,  and 
a  writ  be  delivered  to  the  sheriff  at  the  suit  of  C,  the  delivery  of 
the  writ  is  an  arrest  in  law  ;  aod  if  A.  escape,  C.  roay  bring  debt 
against  the  sheriff  for  the  escape.     Salk.  274.  cited  in  Bull.  N.  Pf 
66. 

(11 7)  An  assignment  of  prisoners  by  an  under-sheriff  to  the  suc- 
ceeding hjgh-sheriff,  (though  not  by  indenture)  is  a  good  assign* 
went.    Poulter  v.  Greenwood,  Barnes,  367.  4to.  Ed. 
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action  brought,  otherwise  it  will  be  bad  on  demurrer1  (121) ; 
for  if  the  party,  at  whose  suit  the  prisoner  was  in  execution, 
bring  his  action  against  the  gaoler  for  an  escape,  and,  after 
action  brought,  the  gaoler  retake  him  on  fresh  suit,  this  will 
not  bar  the  action  well  attached  before?  (122). 

If  the  plaintiff  in  his  declaration0  set  forth,  that  the  de- 
fendant  voluntarily  suffered  J.S.^whom  he  had  in  execution) 
to  escape,  the  defendant  may  plead  that  he  retook  him  on 
fresh  suit,  before  action  brought,  without  traversing  the  vo- 
luntary escape  (123) ;  for  this  allegation  in  the  declaration 
is  immaterial.  The  proper  place  for  setting  it  forth,  if  ne- 
cessary, is  in  the  replication. 

If  without  the  knowledge  of  the  gaoler  the  defendant 
escapes0,  and  returns  before  action  brought,  the  gaoler  may 
plead  this  in  baip,  for  it  is  tantamount  to  a  retaking  on  fresh 
pursuit  before  action  brought.  But  in  a  plea  of  subsequent 
return,  it  is  necessary  to  allege  a  detention,  aud  that  it  con- 
tinued to  the  time  of  action*,  or  that  it  has  been  terminated 
by  legal  means. 

Evidence. — To  support  this  action  the  following  proof 
will  be  necessary ;  first,  an  examined  copy  of  the  record  of 
the  judgment;  2dly,  the  writ  of  capias  ad  satisfaciendum; 
or  in  case  the  writ  has  been  returned,  an  examined  copy 
thereof,  and  of  the  return';  3dly,  the  delivery  of  the  writ 

I  fitonehouse  v.  Mullins,  Str.  873.  554.  S.  P.  Grev  r.  Gajabier,   H3. 

m  Harvey  v.  Reynejl,  1  Rol.  Abr.  80S,        8  G.  a.  pr.flegi  C.  B.  jgo. 

9.  (£.)  pi.  8.  W.  Jones,  145.  S.  C.  p  Bouafbus  ▼.  Walker,  2  T.  R.  126. 

a  Bory's  case,  l  Vftitr.  311. 217.  adj.  q  Chambers  v.  Jones,  11  East,  406. 

on  demurrer.  r  See  Tilriar  v.  Sutton,  Bull.  U.  P.  66. 
•  Chambers  v.  Gambler,  Comyn's  R. 


(121)  From  a  MS.  note,  it  appears  to  have  been  a  special  de- 
murrer, assigning  for  cause  **  that  a  recaption  after  action  brought 
was  not  pleadable  in  bar." 

(132)  If  the  defendant  escapes  and  fresh  spit  is  made  after  him, 
and  he  dies  before  he  is  retaken,  an  actiou  will  lie,  and  the  fresh 
suit  is  no  excuse  unless  he  be  retaken,  ;for  he  died  at  large  out  of 
gaol,  Gilb.  Execution,  p.  85.  Edn.  1703.  cites  Pophani,  186;  bat 
the  case  there  is  put  by  counsel  in  argument,  and  does  not  appear 
to  have  been  adjudged  ;  the  proposition,  however,  scarce  require* 
an  authority. 

(123)  Hence,  under  a  count  for  a  voluntary  escape,  the  plaintiff 
may  give  evidence  of  a  negligent  escape.  Bonafous  v.  Walker, 
$  T,  U.  1 26.  ruled  on  the  authority  of  Bovy's  case* 
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to  the  sheriff  must  be  proved;  and  here  it  is  to  be  observed, 
that,  where  tjhe  writ  has  been  returned,  the  endorsement  of 
such  return  on  the  writ',  under  the  hand  of  the  sheriff,  will 
be  sufficient  evideilce  of  the  writ  having  been  delivered  to 
bim.  4thly,  A  legal  arrest  under  the  writ  must  be  proved; 
that  is,  an  arrest  either  by  the  sheriff,  or  by  the  sheriffs  offi- 
cer, acting  under  the  authority  of  a  warrant  duly  signed  and 
sealed  by  the  sheriff.  itegularly?inthe  latter  case,  the  war-  , 
rant  ought  to  be  proved;  and  for  this  purpose  the  plaintiff 
ought  to  subpoena  the  officer,  and  give  him  notice  to  pro- 
duce, the  warrant,  in  which  case,  if  it  be  not  produced,  a  copy, 
or  parol  evidence  of  its  contents,  will  be  admissible.  It  will 
be  proper,  however,  to  remark,  that  this  strict  proof  of  the 
authority  of  the  officer  \s  not  always  required,  for  in  one 
case*  the  production  of  the  writ,  with  the  name  of  the  offi- 
cer endorsed,  and  proof  of  the  usage  in  the  sheriff's  office 
to  endorse  on  the  writ  the  name  of  the  officer  to  whom  the 
warrant  to  arrest  is  delivered,  coupled  with  evidence,  that 
the  person,  whose  name  was  endorsed,  was  the  sheriff's  offi- 
cer, was  bolden  sufficient,  without  the  production  of  the 
warrant.  In  order  to  constitute  a  legal  arrest  by  the  officer, 
the  arrest  must  be  by  his  authority9;  but  it  is  not  necessary 
that  be  should  be  the  hand  that  arrests,  or  that  he  should  be 
in  the  presence  of  the  person  arrested,  or  actually  in  sight,  or 
within  any  prescribed  distance  at  the  time  of  the  arrest. 
Lastly,  the  escape  must  be  proved  by  shewing,  that  the  pri- 
soner, after  the  arrest,  was  at  large  ;  whether  before,  or  after 
the  return  of  the  writ  is  immaterial.  The  under-sheriffs 
confession  of  an  escape  will  be  evidence  of  the  fact*;  because 
the  under-sheriff  gives  the  sheriff  a  bond  to  save  him  harm- 
less, and  therefore  such  confession  goes  in  effect  to  charge 
himself.  To  prove  a  voluntary  escape  the  party  escaping' 
may  be  a  witness,  because  it  is  a  thing  of  secresy,  a  private 
transaction  between  the  prisoner  and  gaoler?.  Under  a 
count  for  a  voluntary  escape,  the  plaintiff  may  give  evidence 
of  a  negligent  escape*. 

Such  is  the  evidence  required  to  support  this  action  in 
ordinary  cases;  but,  where  the  circumstances  under  which 
the  party  has  been  arrested  are  of  a  more  complicated  na- 
ture, and  the  declaration  more  special,  other  proof  will  of 


g  Blatch  t.  Archer,  Cowp.  63.  See  the  remnrka  of  Lawrence  J.  oa 

t  M'Neil  v.  Archer,  1  Ksp.  N.  P.  C.  this  case  in  Drake  y.  Sykes,  7  T.  R. 

263.    See  also    Blatch  v.  Archer,  113. 

Cowp.  txi.  y  R.  v.   Warden  of  the  Fleet,  Salk. 

ti  Cowp  ti.i.  MSS.  Bull.  N.  P.  67. 

x  Yabcsley  r.  Doble,  Ld.  Rarm.  190.  z  Bonafous  v.  Walker,  3  T.  R.  126. 
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course  be  necessary1:  as  if  the  debtor,  being  in  the  county 
gaol,  was  charged  with  a  writ  of  execution,  by  lodging  it 
with  the  sheriff,  it  will  be  necessary  to  prove  the  feet  of  his 
fco  being  in  custody*. 

In  debt  for  an  escape*,  where  the  party,  who  had  been 
taken  in  execution  by  the  sheriff,  was  afterwards  brought  up 
by  habeas  corpus,  and  committed  to  the  custody  of  the  mar- 
shal of  the  King's  Bench,  the  declaration  alleged,  that  the 
prisoner  was  brought  by  habeas  corpus  before  a  judge  of  the 
King's  Bench,  and  by  him  committed  to  the  custody  of  the 
marshal, "  as  by  the  said  writ  of  habeas  corpus,  and  the  said 
commitment  thereon,  now  remaining  in  the  said  court,  more 
fully  appears."  It  was  holden,  that  the  production  of  the 
writ  ot  habeas  corpus,  with  the  commitment  of  the  judge 
endorsed  thereon,  but  which  appeared  to  have  been  brought 
from  the  office  of  the  marshal,  but  had  not  been  filed  of  re* 
cord  in  the  court,  was  uot  sufficient  to  support  this  allega- 
tion: for,  admitting  it  not  to  be  uecessary,  that  the  com* 
mitment  should  be  of  record,  in  order  to  entitle  the  plaintiff 
to  the  action,  yet  the  plaintiff  having  averred  a  commit- 
ment of  record,  he  was  not  at  liberty  to  prove  any  other 
species  of  commitment;  for  the  commitment,  though  mat- 
ter of  inducement,  was  material,  and  the  latter  part  of  the 
averment,  "  now  remaining  in  the  said  court,"  was  not 
capable  of  being  separated  from  the  former  part,  or  treated 
as  an  immaterial  or  distinct  averment (124). 

If  the  plaintiff  declare  that  he  bad  J.  S.  and  bis  wife  in 
execution4,  and  that  the  defendant  suffered  them  to  escape, 
and  thejury  find  specially  that  tlje  husband  only  was  taken 
in  execution,  (it  being  a  debt  due  from  the  wife  before  co- 
rn Peake'ff  Erid.  39a.  c  Tomer  ▼.  Bytes,  3  Bos.  &  Pul.  456. 
b  See stet.  8&9W.3.C. 27. s.  9.  ante,    d  Roberts  ▼.  Herbert,  1  £iilf.  5. 

p.  564. 


(134)  A  different  rule  holds,  where  an  action  is  brought  for  an 
escape  after  a  commitment  on  a  habeas  corpus,  of  a  person  arrested 
on  mesne  process ;  there  the  "  prout  patet  per  recordum  remain- 
ing in  the  court,"  may  either  be  rejected  as  surplusage,  on  the 
ground  of  such  commitment*  not  being  records,  nor  capable  of  be- 
coming so;  or,  if  considered  as  quasi  of  record,  the  allegation  is 
sufficiently  proved  by  the  production  of  the  writ,  with  the  com- 
mittitur  annexed  by  the  clerk  of  the  papers  of  the  King  a  Bench 
Prison,  with  whom,  as  servant  of  the  marshal,  such  papers  are  usu- 
ally deposited.    Wigley  v.  Jones,  5  East,  440. 
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verture)  and  that  he  escaped,  the  plaintiff  shall  have  judg- 
ment, for  the  substance  of  the  issue  i*  found  (125). 

If  the  defendant  plead  no  escape0,  he  cannot  give  in  eri<« 
deface  no  arrest,  for  the  plea  admits  an  arrest. 


«< 

4* 
€4 
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X.  Of  the  Statutes,  and  general  Rules  relative  l# 
Actions  founded  on  penal  Statutes. 

Of  the  time  within  which  Actions  on  Penal  Statutes  must  be 
brought. — By  stat.  31  Eliz.  c.  5.  s.  5. "  A 11  actions  brought  for 
"  any  forfeiture  upon  a  penal  statute,  whereby  the  forfeiture 
"  is  limited  to  the  king  onlyf  shall  be  brought  within  two 
**  years  next  after  the  offence  committed.  And  all  actions 
•'  brought  for  any  forfeiture  upon  a  penal  statute,  (except 
"  the  statute  of  tillage)  the  benefit  whereof  is  limited  to 
"  the  king  and  the  prosecutor,  shall  be  brought  within  one  year 
"  after  the  offence  committed  ;  and,  in  default  thereof,  the 
same  shall  be  brought  for  the  king,  at  any  time  within 
two  years  after  that  year  ended.  And  if  any  action  shall 
be  brought  after  the  time  before  limited,  the  same  shall 
be  void.  Providedf,  that,  where  a  sbdrter  time  is  limited 
"  by  any  penal  statute,  the  action  shall  be  brought  within 
"  that  time." 

It  is  to  be  observed',  first,  that  this  statute  extends  to 
all  actions  brought  upon  penal  statutes,  whereby  the  for- 
feiture is  limited  to  the  king,  or  to  the  king  and  the  party, 
whether  made  before  or  since  the  statute.  2dly,  If  any  offence 
prohibited  by  any  penal  statute  be  also  an  offence  at  com- 

Son  law,  the  prosecution  of  it  as  an  offence  at  common 
w  is  not  restrained  by  this  statute.    3dly,  The  defendant 

«  Ball.  N.  P.  67.  %  Tidd'g  Prec.  15. 

fS.6. 


(135)  la  debt  for  an  escape  against  the  marshal,  it  was  alleged, 
that  the  prisoner  was  surrendered  to  him  at  the  chief  justice'* 
chambers  in  the  parish  of  St.  Bride's,  whereas  it  appeared  upon 
evidence,  that  it  was  in  the  parish  of  St.  Duns  tan.  Bat  the  judges 
held  it  well  enough,  this  being  debt,  and  the  surrender  foot  the 
place  of  the  surrender]  being  the  only  thing  materia],  apa  that  it 
differed  fromftrespasv  where  every  part  of  the  declaration  was- de- 
scriptive. Oates  v.  Machen,  Sir.  595.  at  Nisi  Prius,in  Middlesex, 
coram  Fortescue  and  Raymond,  justices. 
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may  take  advantage  of  this  statute,  on  the  general  issue, 
and  need  not  plead  it.  4thly,  It  is  said,  that  the  party  grieved 
is  not  within  this^statutek,  but  may  sue  as  before  (I2(j). 

On  a  case  reserved1,  it  appeared  that  an  action  of  debt  ' 
•was  brought  on  stat.  9  Ann.  c.  14.  by  a  common  informer,  . 
against  the  defendant,  for  winning  a  sum  of  money  of  J.  S. 
at  cards.  The  money  was  lost  and  paid  11th  March,  1757, 
and  the  original  not  sued  out  until  Mich.,  1762.  The  court 
of  C.  B.  held  it  a  case  within  stat  31.  Eliz.;  for  such  action 
would  have  been  within  stat.  7  H.  8.  c.  3.k  and  the  31  Eliz. 
was  made  to  narrow  the  time  given  by  that  statute,  and  there- 
fore could  never  mean  to  leave  any  actions  unrestrained  iu 
time :  the  latter  part  of  the  clause  must  therefore  be  con- 
strued to  extend  to  them. 

The  suing  out  a  latitat  is  a  sufficient  commencement  of 
the  suit  to  save  the  limitation  of  time,  in  an  action  for  the 
penalty  forfeited  by  the  statute1. 

In  actions  brought  on  penal  statutes,  it  is  incumbent  on 
the  plaintiff  to  shew  that  the  action  was  commenced  within 
the  limited  time  (127);  in  some  cases  this  will  appear  by 

h  Noy,  71.  Tidd'g  Prac.  9d  edit.  is.  B.  R.  9  East's  R.  574.  a.  Per  On-. 

i  Looknp  v.  Sir   T.    Frederick,    H.  recognizing  the  opinion  of  tbe  thrct 

6  C.  3.  Ball.  N.  P.  195.  judges  in    CuHiford  r.  Bkndfcrd,        * 

k  Repealed  by  31  Eliz.  c.  5.  s.  7.  Carth.  833. 
1  Hardyman  v.  Whitaker,  M.  99  G.  9. 


(126)  See  Buller's  N.  P.  105.  S.  P.  who  cites  Carth.  332.  and 
LcL  Raym.  78.  The  case  there  cited  was  this;  an  action  qui  tam 
was  brought  in  B.  R-  by  bill,  on  stat.  23  H.  6.  c.  15.  (by  which  a 
penalty  of  £40  is  given  to  the  kitig,  and  £40  to  party  grieved  or 
common  informer)  by  a  common  informer  against  a  mayor  for  a 
false  return  of  a  burgess  to  serve  in  parliament;  it  appeared  by  the 
record,  that  the  bill  was  not  filed  within  a  year  after  the  offence 
committed.  After  judgment  for  the  plaintiff  in  B.  FL,  it  was  re- 
solved, on  error  in  the  Exchequer  Chamber,  by  the  majority  of  the 
judges,  that  where  the  whole  penalty  is  given  to  the  informer,  the 
stat.  31  Eliz.  does  not  extend  to  it;  because  it  is  not  within  the 
words  of  the  act,  and  penal  acts  are  not  extendible  by  equity. 
Culliford  v.  Blandford,  Carth.  232.  Ld.  Raym.  78. 

(127)  So  where  a  statute  directs  that  an  action  shall  not  be 
brought  until  after  a  certain  time,  the  plaintiff  must  shew  that  the 
action  was  not  commenced  until  after  the  expiration  of  that  time* 
By  stat.  2  G.  2.  c.  23.  s.  23.  it  is  enacted,  "  that  an  attorney  shall 
not  declare  until  a  month  after  the  delivery  of  his  bill."  In  an  ac- 
tion brought  in  C.  B.  by  an  attorney  for  the  recovery  of  his  fees,  it 
appeared  in  evidence  that  the  bill  was  delivered  on  the  30th  Sep- 
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the  nisi  prius  record,  but  Where  this  does  not  appear,  the 
plaintiff  must  be  prepared  to  prove  it  by  the  production  of 
the  writ  (198).  In  general,  it  will  be  sufficient  for  the 
plaintiff  to  shew  that  a  writ,  which  will  warrant  the  decla- 
ration, was  sued  out  in  proper  time,  without  shewing  such 
writ  to  have  been  served  or  returned"  (129)>  And  this  rule 
holds  even  where  the  declaration  has  not  been  filed  within 
two  terms  (130)  after  the  writ  sued  out>  provided  it  was 

m  Panoos  V.  King ,  7  T.  R.  .0. 


tember,  1797*  and  the  record  was  entitled  of  flil.  Term,  1t98. 
The  plaintiff  did  not  produce  the  writ,  but  relied  on  the  production 
of  the  record.  On  the  part  of  the  defendant  it  was  objected,  that 
although  a  King's  Bencli  record,  in  which  the  day  is  stated  in  the 
memorandum,  might  be  taken  as  a  good  primd  facte  evidence  at 
nisi  prins  of  the  time  at  which  the  action  was  commenced,  jet  a  re* 
cord  in  the  court  of  common  pleas  could  not;  because,  such  record 
beginning  with  the  placita  of  the  term  only,  there  was  not  any 
thing  from  which  the  day,  on  which  the  action  was  commenced, 
could  be  inferred.  But  the  court  of  C.  B.  overrated  the  objection, 
Eyre  C.  J.  observing,  that  the  record  was  primd  facie  evidence  of 
the  action  being  properly,  commenced,  and  that  it  was  incumbent 
on  the  defendant  to  disprove  it  by  a  copy  of  the  writ.  Webb  v. 
Pritcbett,  1  Bos.  &  Pul.  203. 

(198)  In  debt  on  the  stat.  against*  usury,  the  plaintiff  having 
proved  the  offence,  it  was  objected,  on  the  part  of  the  defendant, ' 
that  it  did  not  appear  by  the  record  that  the  action  was  commenced 
within  a  year;   and  on  the  plaintiffs  counsel  then  offering  to  pro- 
duce the  writ,  it  was  contended,  on  the  other  side,  that  it  was  too 
late  to  give  this  evidence  after  the  objection  was  made;  and  though 
that  indulgence  was  allowed  in  a  civil  action,  yet  it  was  not  proper, 
or  usual  in  a  penal  action.     Lord  Kenyon  C.  J.  overruled  the  ob-. 
jection,  being  of  opinion,  that  it  was  competent  to  the  plaintiff  to 

Srove  the  commencement  of  the  suit  in  any  stage  of  the  cause, 
laughan  q.  t.  v.  Walker,  Peake's  N.  P.  C.  163. 

{129)  So  when  a  writ  is  inducement  only  to  the  action,  the 
taking  out  the  writ  may  be  proved  without  any  copy  of  it,  because 
possibly  it  might  pot  be  returned,  and  then  it  is  no  record ;  but 
where  the  writ  itself  is  the  gist  of  the  action,  a  copy  from  the  re- 
cord mast  be  produced  agreeably  to  the  rule,-  that  the  best  evidence 
of  which  the  nature  of  the  thing  is  capable,  must  be  adduced; 
and  the  writ  cannot  become  the  gist  of  the  action  until  it  is  re- 
tamed.  Gitb.  Law  of  fivid.  ed.  176I.  p.  21.  Bull.  N.  P.  234. 
Peake's  Evid.  2d  edit  p.  50,  51  • 

(130)  By  the  {general  rules  of  law,  a  plaintiff  must  declare  against 
a  defendant  within  12  months  after  the  return  pf  the  writ ;  but  by . 
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filed  withiu  a  year  after.  But  where  two  or  mare  writs 
have  issued,  it  must  appear  that  the  writ  on  which  the' 
plaintiff  has  declared,  was  a  continuation  of  the  first  writ*, 
which  can  be  done  only  by  shewing  that  the  first  writ  was 
returned;  for  until  the  first  writ  is  returned,  the  court  is 
not  in  possession  of  the  cause,  so  as  to  award  an  alias  or 
pluries* 

By  stat  21  Jac.  1.  c.  4.  s.  1.  "  AH  offences  against  any 
penal  statute,  for  which  any  common  informer  may 
ground  a  popular  action,  bill,  plaint,  suit,  or  information, 
before  justices  of  assize,  justices  of  nisi  prius  or  gaol  deli- 
very, justices  of  oyer  and  terminer,  or  justices  of  peace 
in  their  general  or  quarter  sessions,  shall  be  commenced, 
•'  sued,  prosecuted,  tried,  recovered,  and  determined,  by 
"  way  ot  action,  plaint,  bill,  information,  or  indictment, 
4*  before  the  justices  of  assize,  &c.  of  every  county,  city, 
44  &c,  having  power  to  determine  the  same,  wherein  such 
"  offences  shall  be  committed,  in  any  of  the  courts,  &c, 
aforesaid  respectively ;  and  the  like  process  shall  be  as 
in  actions  of  trespass  vi  et  armis  at  common  law;  and  ail 
"  informations,  actions,  bills,  plaints,  and  suits,  commenced, 
"  sued,  &c,  by  the  attorney  general,  or  other  officer,  or 
common  informer,  in  any  of  the  king's  courts  at  West* 
minstei%  for  any  of  the  said  offences,  penalties,  or  for- 
feitures, shall  be  void."  And  by  s.  £.  "  The  offence  shall 
"  be  alleged  to  have  been  committed  in  the  county  where 
"  such  offence  was  in  truth  committed  ;  and  if,  on  tbege- 
"  neral  issue,  the  plaintiff  or  informer  shall  not  prove  the 
"  offence,  and  that  the  same  was  committed  in  the  county  in 
"  which  it  is  laid,  the  defendant  shall  be  found  not  guilty." 
By  the  3d  section  it  is  enacted,  "  that  no  officer  in  any 
•'  court  of  record,  shall  receive,  file,  or  enter  of  record,  any 
"  information,  bill,  &c.  grounded  upon  a  penal  statute,  un- 
"  til  the  informer  has  first  taken  an  oath,  which  shall  be  eo- 
u  tered  of  record,  before  some  of  the  judges  of  the  court, 
M  that  the  offence  was  not  committed  in  any  other  county, 

n  Hums  q.  t.  r.  Woolford,  6T.  R.  6l7» 
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the  rules  of  the  court  of  B.  R.,  if  the  plaintiff  does  not  delirer  his 
declaration  within  two  terms  after  such  return,  the  defendant  may 
ftign  judgment  of  non  pros*  If,  however,  the  defendant  omits  to 
»ign  such  judgment,  the  plaintiff  may  deliver  ins  declaration  at  aoy 
time  within  the  year*  Worley  v.  Lee,  2  T.  R.  US.  Penny  •. 
Harvey,  3  T.  R/l23.    Sherson  r,  Hughes,  5  T.  R.  35.  ' 
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€t  than  where,  by  the  said  information,  bill,  &c.  the  same  is 
**  supposed  to  have  been  committed,  and  that  he  believes 
"  in  his  conscience,  that  the  offence  was  committed  within 
•c  a  year  before  the  information  or  suit,  within  the  same 
€*  county."  By  the  4th  section,  defendants  are  permitted 
to  plead  the  general  issue,  not  guilty,  or  nil  debet,  and  give 
the  special  matter  in  evidence.  By  the  5th  section,  several 
statutes  now  obsolete,  e.  g.  the  statute  against  popish  recu- 
sants, and  actions  for  maintenance,  &c.  are  exempted  from 
the  Operation  of  this  act 

With  respect  to  this  statute,  it  is  to  be  observed,  1st, 
That  it  does  not  extend  to  subsequent  penal  laws0;  cpnse-- 
quently,  in  an  action  founded  on  stat  12  Ann.  c.  16.  against 
usury,  it  is  not  necessary  that  there  should  be  an  affidavit 
that  the  offence  was  committed  in  the  county  where,  and 
within  a  year  before,  the  action  was  brought'  (131).    2dly, 

•  *     »  * 

•  Hicka's  case,  Salic.  373.  R.  v.  Gall*,  Robson,  cited  in  Garland  y.  Burton, 

Salk.  373.  Ld.  Raym.  370.    Harris  Andr.  292. 

q.  t.  r.  Renny,  cited  in  French  q.  t.  p  French  v:  Coxon,  Str.  108 1. 

▼.  Coxoo,  Sir.  1081.     Mcaaenger  v.  •     1 


(13 1 )  An  opinion,  however,  seems  to  have  prevailed,  that,  where 
a  subsequent  statute  gives  a  popular  action,  the  venue  must  be 
laid  in  the  proper  county  within  the  equity  of  21  Jack  c.  4.  The 
only  authority,  of  which  I  am  aware,  for  this  position,  is  a  dictum 
of  Holt  C.  J.  in  Hicks's  case,  Salk.  373*  adopted  in  Bull.  N.  P. 
196.  The  following  note  of  French  q.  t.  v.  Coxon*  which  is  fuller 
than  that  in  Strange,  may  tend  to  remove  the  doubts  which  have 
arisen  on  this  point :  This  was  an  action  brought  against  the  de- 
fendant on  the  12  A.  st.  2.  c.  16.  against' usury.  A  motion  was 
made  to  stay  the  proceedings  for  irregularity,  because  there  was 
not  an  affidavit  annexed  to  the  declaration,  as  is  required  by  stat. 
21  Juc.  1.  c.  4.  s,  3.  But  for  the  plaintiff  it  was  insisted*  that  the 
21  Jac.  1.  did  not  extend  to  subsequent  penal  laws,  and  Harris  q. 
t.  v.  Rayney,  E.  7  0*  2«  B.  R.  was  cited,  which  was  an  action 
commenced  on  stat.  22  and  23  Car.  2.  c.  1J).  for  selling  cattle  alive, 
&c,  and  on  motion  to  set  aside  the  proceedings  for  want  of  an  affi- 
davit, it  was  holden,  that  the  stat.  21  Jac.  1.  did  not  extend  to  sub- 
sequent peual  laws.  Per  Lee  C.  J.  In  1  Salk.  372,  3.  it  was  so- 
lemnly determined,  that  the  21  Jac.  1.  did  not  extend  to  subsequent 
penal  laws  :  and  that  has  prevailed  ever  since,  whatever  the  private 
opinion  of  Holt  then  was.  So  that  offences  created  by  subsequent 
statutes  must  be  governed  by  the  directions  therein  given,  as  to 
the  remedies  upon  them.  And  though  an  action  brought  on  the 
st.  12  Ann.  must  be  laid  in  the  county  where  the  offence  was  com- 
mitted, yet  this  is  by  the  directions  of  that  statute;  and  it  has  never 
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Wherever,  by  any  act  Id  force  at  the  time  when  this  statute 
passed,  the  informer  might  have  sued  by  action,  bill,  plaint, 
suit,  or  information,  in  the  inferior  courts,  as  well  as  in  the 
courts  at  Westminster,  he  is  now  £on6ued  to  sue  in  the  for- 
mer; but  ^s  the  statute  does  not  give  any  new  jurisdiction 
to  the  inferior  courts'1,  the  party  may  still  sue  in  the  courts 
at  Westminster,  for  all  penalties,  which  could  not,  before 
the  passing  of  that  statute,  have  been  recovered  in  the  infe- 
rior courts.  Hence,  an  informer  may  bring  an  actioo  of 
debt  in  the  courts  at  Westminster',  on  the  stat.  1  Jac.  c.  22. 
8. 14.  for  the  recovery  of  the  penalties  for  selling  leather, 
which  has  not  been  searched  and  sealed  ;  because  this  sta- 
tute1 gives  no  jurisdiction  to  the  ulterior  courts  to  distribute 
the  penalties,  but  only  to  inquire  of  the  premises ;  which 
inquiry  means  in  their  accustomed  manner,  namely,  by  in* 
dictment  or  presentment  at  common  law.  3dly,  This  sta- 
tute applies  to  those  penal  statutes  only,  on  which  proceed- 
ings may  be  bad  before  the  justices  of  assize,  justices  of  the 
peace',  &a 

By  stat  18  Eliz.  c.  5.  s.  1.  (made  perpetual  by  statute 
€7  Lliz.  c.  10.)  "  Every  informer,  upon  any  penal  statute, 
"  shall  sue  in  proper  person,  or  by  his  attorney."  Hence 
an  infant  cannot  be  a  common  informer;  for  he  must  sue  by 
prochein  amy  or  guardian". 

By  the  3d  section  of  stat,  IS  Eliz.  "  Na  informer  shall 
"  compound  with  any  person  that  shall  offend  against  any 
"  penal  statute,  for  an  offence  committed,  but  after  answer 
"  made  in  court  to  the  suit,  nor  after  answer,  but  by  order 
**  or  consent  of  the  court"  (1S2J.    This  statute  extends  to 

4  See  R.  v.  Galle,  Carth.  466.  and  Gir-  •  See  ■.  50. 

laud  q.  t.  v.  Burton,  Str.  1 »03.  Audi*,  t  Leigh  v.  Kent,  3  T.  R.  3fc. 

291.  S.  C.  u   Magga  v.  Ellis,  M.  2SG.&  B.  I 
1  Shipmmu  q.  t.  r.  Ilenbnt,  4  T.  R.        Bull,  N.  P.  196.  and  MS. 

109.  R.  ▼.  Ferris,  H.  97  G.  3.  Exch. 

1  YVmi.  Sftdod.  3 1  a.  c.  n.  ( 1 )  S.  P. 


been  usual  to  annex  an  affidavit  to  the  proceedings.  Page,  Pro- 
byn,  and  Chappel  Js.  of  the  same  opinion.  $0  the  rule  to  set  aakft 
proceedings  for  irregularity  was  discharged,  by  the  opinion  of  the 
whole  court. 

(132)  The  court  will,  on  application  being  made,  give  the  de- 
fendant liberty  to  pay  the  penalty  into  court  with  costs.  Walker 
v.  King,  T.  31  G.  *.  B.  R.  Bull.  N,  P.  197*  and  WSS-  For 
the  tnauner  in  which  application  to  the  court  must  be  made,  &b4 
at  what  lime,  see  Tidd'a  Pr.  2d.  cd.  p.  470.  3d.  ed.  p.  SCO. 
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*uits  by  common  informers  only*,  and  not  to  those  by  party 
grieved ;  it  extends,  however,  as  it  seems7,  to  subsequent 
penal  statutes,  as  well  as  to  those  which  were  in  being  when 
it  was  jnade. 

A  common  informer  cannot  sue  for  a  less  penalty  than 
the  statute  gives*;  if  he  do,  though  be  have  a  verdict,  judg- 
ment will  be  arrested :  e.  g.  if  a  common  informer  were  to 
sue  for  the  single  value  of  money  won  at  play,  the  statute* 
giving  the  treble  value.     < 

The  exceptions  in  the  enacting  clause  of  the  statute, 
•which  creates  the  offence,  must  be  negatived  by  the  plain- 
tiff in  his  declaration*;  but,  if  there  be  a  subsequent  exemp- 
tion, that  is  matter  of  defence,  and  the  other  party  must 
shew  it  to  exempt  himself  from  the  penalty. 

Of  the  Pleas  to  Actions  founded  on  penal  Statutes.— To  an 
action  founded  on  a  penal  statute,  not  guilty,  or  nil  debet, 
are  good  pleas',  A  saviug  proviso  may  be  given  in  evidence 
on  the  general  issue ;  because,  if  the  party  is  within  the  pro- 
viso, he  is  not  guilty,  on  the  body  of  the  act  on  which  the 
action  is  founded;  but  another  statute,  whereby  the  defen- 
dant is  exempted  or  discharged  from  the  penalty,  must  be 
pleaded,  ana  canpot  be  given  in  evidence  on  the  general 
issue4.  So  a  recovery  in  another  action  for  the  same  of- 
fence, cannot  be  given  in  evidence  on  nil  debet*,  but  must 
be  pleaded  specially,  in  order  to  give  the  plaintiff  an  op- 
portunity of  replying  nultiel  record,  or  that  it  was  a  frau- 
dulent recovery ;  and  in  pleading  this  plea,  care  must  be 
taken  to  set  forth  that  the  plaintiff  in  the  other  action  had 
priority  of  suit;  otherwise  the  plea  will  be  bad  on  de- 
murrer'. 

« 

To  this  plea  of  a  prior  recovery*,  the  plaintiff  may.  reply 
that  the  recovery  was  had  by  covin;  and  if  the  covin  be 
found,  the  plaintiff  shall  recover,  and  the  defendant  shall 
be  imprisoned  for  two  years* 

No  release  of  any  common  person  shall  be  available  to 
discharge  a  popular  action.  The  defendant  cannot  plead 
several  matters  to  an  action  on  a  penal  statuteb;  because  the 

x  Dogbead's  cane,  9  Leon.  1  id.  9  d  Gilb.  End.  6. 

Hawk.  P.  C.  979*  See  alto  a.  6.  of  e  Brcdon  q.  t.  ▼.  Harman,  E.  19  G.  9: 

the  statute.  C.  B.  London  sittings,  Eyre  C.  J. 

y  Pie's  case,  Hntt.  35.  8tr.  701. 

z  Cnnninguam  t.  Bennet,  T.  lG.l.  f  Jackson  *.  Q'uAiar ,  T.  15  G.  9.  Bull. 

C.  B.  Bui.  N.  P.  196.  N.  P.  197. 

a  9  Ann.  c.  14.  g  Stat.  4  H.  7.  c.  90. 

*  Spieret  ▼.  Parker,  1  T.  H.  141.  h  Heyrick  ▼.  Foster,  4  T.  R.  701. 

f  Bull.  N.  p.  197.  cites  Hob.  91s. 
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stat.  4  Ann.  c.  16.  (which1  enables  defendants  to  plead 
several  matters)  contains  a  proviso  that  nothing  in  the  said 
act  shall  extend  to  actions  on  any  penal  statute. 

By  stat.  97  6. 3.  c.  29.  a  parishioner  is  a  competent  wit- 
ness to  prove  an  offence  within  the  parish,  although  the 
penalty  or  part  thereof  is  given  to  the  poor  of  the  parish, 
provided  the  penalty  or  penalties  to  be  recovered  do  not  ex- 
ceed 20/. 

Of  the  Venire. — By  stat  24  G.  2.  c.  18.  s.  3.  (reciting  that 
by  stat.  4  Ann.  c.  16.  s.  6.  it  was  enacted,  that  every  venire 
facias  for  the  trial  of  any  issue  in  any  action  or  suit,  in  the 
king's  courts  of  record  at  Westminster,  should  be  awarded 
out  of  the  body  of  the  county,  but  with  a  proviso*  that  no* 
thing  in  the  said  act  should  extend  to  any  action  or  infor- 
mation upon  any  penal  statute,  and  that  such  proviso  had 
been  found  inconvenient,)  it  is  enacted,  that  every  venire  fa- 
cias for  the  trial  of  any  issue  in  any  action  or  information 
upon  any  penal  statute,  in  the. king's  courts  of  record  at 
Westminster,  in  the  counties  palatine  of  Lanqaster,  Chester, 
and  Durham,  and  Wales,  shall  be  awarded  of  the  body  of 
the  proper  county  where  such  issue  is  triable. 

The  proviso  in  the  stat  16  &  17  Car.  2.  c.  8.  8.  2.  that  this 
act  shall  not  extend1  to  any  action  or  information  on  any 
penal  statute,  must  be  understood  of  popular  actions  and 
informations,  and  not  of  remedies  given  by  statute  to  the 

parties  grieved. 

In  an  action  on  a  penal  statute",  it  was  moved  by  the 
defendant  that  the  plaintiff  should  give  security  to  pay  the 
costs,  upon  affidavit  that  he  was  a  poor  mat.  But  the  co«rt 
refused  the  motion;  for  the  statute  having  given  him 
power  to  sue,  it  is  a  debt  due  to  him ;  but  if  it  appeared 
that  the  action  was  brought  in  a  feigned  name,  they  would 
oblige  the  real  prosecutor  to  give  security. 

The  court  will  grant  a  new  trial,  after  verdict  for  defen* 
dant,  in  a  penal  action,  on  account  of  a  mistake  or  misdi- 
rection of  the  judge*;  but  where  the  case  is  properly  left  to  a 
jury,  although  they  should  draw  a  wroug  conclusion,,  the 
cohrt  will  incline  against  disturbing  the  verdict 

i  Sees.  4.  m  SMnley  ▼.  Roberta,    Ball.  N.  P. 

k  Sec  the  7th  section  of  4  Ann.  e.  16.  19<H  7- 

1  Sewcl  v.  Edmonton  Hundred,  £.  7     n  Wilsou  v.  RajtmiJ,  4T.  R.753.    CaK 

Q.  1 .  C.  B.  Bull.  N.  P.  197.     '  «&*■  Q**h  «  ?•  *•  **  *•  *\ 
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XI.  Debt  on  Stat.  2  G.  2.  c.  24. — Bribery  at  Elec- 
tions— Provisions  of  the  Statute — Stat.  49  G.  3% 
c.  118. — Declaration— Evidence — Stat.  7*8 

W.  3.  c.  4.     Treating  Act. 

» 

Wherever  a  person  is  bound  by  law  to  act  without 
any  view  to  his  own  private  emolument,  and  another,  by  a 
corrupt  contract,  engages  such  person,  op  condition  of  the 
payment  or  promise  of  money,  or  other  lucrative  considera- 
tion, to  act  in  a  manner  which  he  shall  prescribe,  both  par- 
ties are,  by  such  contract,  guilty  of  bribery0. 

There  are  not  any  traces  eithfer  of  action  or  prosecution 
for  bribery  in  elections  trf  members  of  parliament,  in  the 
annals  of  Westminster-hall',  until  after  the  legislature  in- 
dicted particular  penalties  for  this  kind  of  bribery  by  slat 

Informations  for  this  offence  were  not  granted  until  about 
the  time  of  the  general  election  in  1754;  and  the  first  case 
in  which  an  information  at  common  law,  for  this  offence, 
was  prosecuted  with  effect,  was  the  case  of  R.  v.  Pitt,  T, 
2G.S.B.R.3  Burr.  1335.  1  Bl.  R.  380.  S.  C.  (133).    From 

o  9  Doug.  Contror.  Election,  400.  p  lb. 


(133)  In  this  cass»  the  defendant  having  been  convicted  and 
brought  up  for  judgment,  a  doubt  was  raised  as  to  the  judgment 
which  the  court  could  or  ought  to  give;  the  time  limited  for  pro* 
secutioo,  by  stat.  2  G.  2.  c.  24.  s.  1 1,  (viz.  two  years)  Dot  having 
expired*  The  court  (after  consideration)  ordered  the  defendant  to 
be  imprisoned  for  a  short  term,  observing,  that  in  inflicting  this 
punishment  they  had  paid  regard  to  the  circumstance  of  the  limited 
time  for  prosecuting  upon  the  statute  not  being  expired* 

The  definitions  on  the  subject  of  bribery  in  Sir  E.  Coke,  Haw- 
kins, and  other  writers,  on  the  pleas  of  the  crown,  extend  to, the 
corruption  of  persons  in  judicial  offices  only.  Mr.  Douglas 
ascribes  the  silence  of  these  writers  on  the  subject  of  bribery  at  elec- 
tions of  members  of  parliament,  to  fear  on  the  part  of  the  judges 
(at  the  time  when  this  species  of  bribery  first  prevailed)  that  by 
exercising  a  jurisdiction  over  this  offence,  they  should  invade  the 
privileges  and  judicial  powers  of  the  House  of  Commons.  It  was* 
however,  remarked  by  Lord  Mansfield  C*  J.  delivering  the  opinion 
of  the  court  in  R  v.  Pitta  1  fil.  EL,  383.  that  bribery  at  elections, 
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the  nature  of  this  work,  tbe  following  remarks  will  neces- 
sarily be  confined  to  stat.  S6.2.C  94. 

By  the  7th  section  of  ibis  statute*,  it  is  enacted, "  That  rf 
any  person  haying  or  claiming  to  have  a  right  to  vote  in 

"  the  election  of  any  memberNor  members  to  serve  for  the 
commons  in  parliament,  shall  ask,  receive,  or  take  any 
money,  or  other  reward,  by  way  of  gift,  loan,  or  other  de- 
vice; or  agree  or  contract  for  anjr  money,  gift,  office, 
employment,  or  other  reward,  to  give  his  vote,  or  to  re- 
fuse or  to  forbear  to  give  bis  vote,  in  any  such  election, 
or  if  any  person  by  himself,  or  any  person  employed  by 
I  him,  shall,  by  any  gift  or  reward,  or  by  any  promise, 

•'  agreement,  or  security  for  any  gift  or  reward,  corrupt  or 
procure  any  person  to  give  or  to  forbear  to  give  his  vote 
in  any  such  election,  such  person  shall  for  every  offence 
forfeit  the  sum  of  500/.,  to  be  recovered,  with  costs,  by 
action  of  debt  iq  any  of  the  king's  courts  of  record  at 

u  Westminster." 

By  s.  8.  "  If  any  person  offending  against  this  act  shall, 
"  within  twelve  months  next  after  the  election,  discover 
*'  any  other  qffender,  so  that  he  be  thereupon  convicted, 
"  the  discoverer  (not  having  been  before  that  time  con- 
?'  vie  ted  of  any  offence  against  this  act)  shall  be  indemni- 
V  fi$d  and  discharged  from  all  penalties  and  disabilities 

which  he  shall  then  have  incurred  ty  any  offence  against 

this  act  (134)". 

q  SUt.  2  6.  3.  C.  94.  t.  7. 


taken  generally,  was  and  still  is  punishable  at  common  lav  >  that 
the  statute  itself  (2  G.  9.  c  24,  s.  ?•)  supposed  it  to  remain  punish* 
•able  at  common  law  by  the  words,  "  or  any  otherwise  lawfully  con- 
victed." But  it  did  not  follow  of  course,  that  the  court  was  obliged, 
ex  debito  justitia,  to  grant  informations  for  bribery  at  elections  of 
•members,  since  tbe  stat.  9G.i  which  inflicts  such  very  severs 
penalties.  He  added,  that  whether  the  court  would  ever  hereafter 
grant  informations  for  this  offence  until  the  time  of  limitation  wss 
expired,  would  be  matter  of  future  consideration.  In  R.  v.  Hey- 
don,  E.  3  G.  3.  B.  R.  3  Burr.  1387.  1  ?l.  R.  404.  S.  C.  the  judg- 
ment was  respited  until  the  limited  time  was  expired,  and  then  tbe 
.court  imposed  a  fine  qpon  the  defendant,  and  ordered  him  to  be 
imprisoned* 

(134)  A  verdict  having  been  found  at  the  assizes  against  the  de- 
fendant, upon  the  7th  section  of  this  statute,  for  corrupting  cer- 
tain voters ;  the  defendant  at  the  beginning  of  the  term  aext  fol- 
lowing the  assizes,  moved,  that  judgment  upon  the  postea  might  be 
stayed,  on  the.  ground  of  his  having  entitled  himself  to  the  beneft 
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If  a  person  give  or  promise  money  or  other  reward  to  * 
voter,  in  order  to  procure  bis  vote  for  one  candidate,  al- 
though the  voter  afterwards  vote  for  another  candidate,  the 
penalties  of  the  statute  are*  incurred  by  the  corrupter. 

In  an  action  of  debt  on  this  statute,  the  declaration' 
charged,  that  the  defendant  corrupted  one  M.  to  vote  for 
Lord  V.  and  Sir  R.  B.,  (two  of  the  candidates)  by  giving 
him  a  sum  of  money.  The  fact  was,  that  M.  did  not  vote  for 
Lord  V.  and  Sir  Ft,  B.,  but  for  their  opponents;  whereupon 
it  was  objected,  that  the  defendant,  as  he  did  not  by  any 
corrupt  agreement  procure  M.  to  vote  for  Lord  V.  and  Sir 
R.  B.  could  not  be  said  to  have  corrupted  him  so  to  do; 
but  the  court  overruled  the  objection,  on  the  authority  of 
Bush  v.  Rawlins  (135),  observing,  that  the  offence  was  com- 
pletely committed  by  the  corrupter,  whether  the  party 
bribed  should  afterwards  perform  his  promise  or  break 
it  (136). 

<  To  an  action  of  debt  on  the  statute,  the  defendant  plead* 
ed  nil  debet*;  After  verdict  for  the  plaintiff,  the  defendant 
applied  to  the  court  to  stay  further  proceedings.  The  grounds 
of  the  application  will  appear  from  a  statement  of  the  case* 
which  was  as  follows :  The  defendant,  on  the  16th  of  March, 
had  received  a  bribe  from  one  Earle;  and  on  the  same  day 
made  a  discovery  of  Earle  to  J.  S.  (an  attorney  and  commis- 
sioner to  take  affidavits)  accompanied  with  an  affidavit  of 
the  fact;  whereupon  an  action  was  brought  by  one  Bingley 
against  Earle,  and  he  was  served  with  the  writ  in  that  ac- 
tion on  the  19th  of  March.  Two  months  afterwards  the 
present  action,  was  commenced,  and  the  defendant  was 
served  with  process  therein  on  the  18th  of  May.  The  two 
causes  of  Bingley  v.  Earle  and  Sutton  v.  Bishop  were  set 

r  Salston  v.  Norton,  3  Burr.  1935.       ■  Sutton  v.  Bishop,  4  Burrv  9983. 

*  »  t  i  i      i   i      ■  .  ■«  iii  ■■■..■  ■  ■  .   i  .  m  ii  ■— *^—^»«« 

of  the  8th  section,  by  having  made  a  discovery  of  another  person 
offending  against  the  statute,  who  had  been  convicted  thereof  oif 
his  (the  defendant's)  evidence;  but  the  court  rejected  the  applica- 
tion, observing,  that  this  was  not  a  case  wherein  they  ought  to 
interpose  at  all  upon  motion.     Pugh  v.  Curgenven,  3  Wils.  36* 

(136)  In  which  case  it  was  resolved,  that  the  giving  a  bribe  to 
a  person  to  forbear  voting  was  an  ofience,  although  such  person 
did  no,t  forbear  to  vote,  but  actually  voted  for  the  opposite  candi* 
date.     See  the  case  in  Sayer's  Rep.  280.  by  the  name  of  Bush  r. 

{tailing. 

(136)  See  remark*  on  this  cose  in  Simeon's  (aw  of  Sjectiop^ 
2d  edit  p.  207,  208* 


/ 


m 

down  for  trial,  at  the  assizes,  on  the  satAe  day ;  but,  {be 
cause  of  Sutton  v.  Bishop  standing  first,  the  judge  wooM 
not  invert  the  order,  and  try  the  cause  of  Bingley  v.  Earie 
first,  although  that  action  was  commenced  first.    The  con- 
sequence was,  that  Sutton  obtained  a  verdict  against  Bishop, 
Bingley,  on  the  other  hand,  had  a  verdict  against  Earie, 
upon  the  evidence  of  Bishop;  but  this  verdict  came  too  late 
for  Bishop  to  avail  himself  of  it  at  the  trial,  for  a  verdict 
had  already  been  given  against  him.    The  court  were  of 
opinion,  that,  under  the  circumstances  of  this  case,  Bishop 
was  to  be  deemed  a  discoverer,  within  the  meaning  of  the 
8th  section;   for  it  was  not  intended  that  the  discoverer 
should  be  plaintiff  in  the  cause  wherein  the  discovery  was 
made;  "because,  if  no  other  witness,  there  could  not  be  a 
verdict.    It  was  agreed,  however,  by  Yates,  Aston,  and 
Willes,  Js.  (137)  that  there  could  not  be  a  new  trial,  tbe 
verdict  being  right;  and  that  judgment  could  not  be  ar- 
rested, there  not  being  error  on  the  record.    At  all  events, 
the  party  must  proceed  to  enter  up  judgment  in  Bingley  r, 
Earie,  before  any  thing  coutd  be  done  by  the  court;  for  the 
term  "convicted"  did  not  mean  convicted  by  verdict  only, 
but  by  verdict  followed  up  by  judgment.    At  length  it  was 
resolved,  that  further  proceedings  should  be  staid  by  a 
special  rule,  stating  the  particular  circumstances  of  tbe 
case  (138). 

The  giving  or  promising  money  or  office  in  order  to  pro* 
cure  the  return  of  members,  if  not  given  to  some  person  bav« 
ing  a  right,  or  claiming  to  have  a  right,  to  act  as  returning 
officer,  or  to  vote  at  such  election,  not  having  been  deemed 
bribery  within  the  meaning  of  the  preceding  statute,  such 
gifts  being  contrary  to  the  freedom  of  elections,  it  was,  by 
Stat.  49  G.  S.  (19th  June,  1809,}  c.  118.,  for  the  better  secur- 
ing the  independence  and  purity  of  parliament,  enacted  and 
declared,  that  any  person  giving,  or  causing  to  be  given, 
directly  or  indirectly,  or  agreeing  to  give  any  sum  of  mo- 
ney, gift,  or  reward,  to  any  person,  upon  any  agreement; 
that  such  person,  to  whom  such  gift  or  promise  should  be 


-^»^^fc— >i  ■ t  > 


(137)  Lord  Mansfield  C,  J.  was  attending  the  House  of  Lordt 
in  the  jJouglas  cause. 

(138)  Similar  difficulties  arose  in  the  case  of  Petrie  v.  White, 
3  T.  R.  5t  ami  post.  p.  588.  where  an  application  was  made  for 
relief,  founded  on  the  11th  section  of  this  statute,  the  plaintiff 
having  been  guilty  of  wilfal  delay.  The  coUrtonthe  authority 
of  Sutton  v,  Bishop,  stayed  the  proceedings  by  rule. 


DEBT.  Ml 

made,  should,  by  himself,  or  by  any  other  person  at  his  so* 
licitation  or  command,  procure,  or  endeavour  to  procure, 
the  return  of  any  person  to  serve  in  parliament  for  any 
county,  &c.  or  place,  should,  if  not  returned  himself  to  par* 
liament  for  such  county,  &c.  for  every  such  gift  or  promise, 
forfeit  one  thousand  pounds ;  and  the  person  so  returned* 
and  so  having  given,  or  so  having  promised  to  give,  or 
knowing  of  and  consenting  to  such  gifts  or  promises,  upon 
any  such  agreement,  should  be  disabled  and  incapacitated 
to  serve  in  that  parliament  for  such  county,  &c.  and  deemed 
and  taken  to  be  no  member  of  parliament,  and  enacted  to 
be,  to  all  intents  and  purp9ses,  as  if  he  had  never  been  re* 
turned  or  elected ;  and  any  person  receiving  or  accepting, 
by  himself,  or  by  any  other  person  in  trust  for  or  to  his  use, 
pny  such  sum  of  money,  gift,  or  reward,  or  any  such  pro- 
mise upon  any  such  agreement,  should  forfeit  to  his  ma- 
jesty the  value  and  amount  of  such  sum  of  irtoney,  gift,  or 
reward,  over  and  above  the  sum  of  five  hundred  pounds. 

The  same  section  prescribes  the  mode  of  recovering  the 
suras  forfeited,  with  costs  of  suit,  by  action  of  debt,  bill^ 
plaint,  or  information,  in  any  of  the  king's  courts  of  record; 

Of  the  Declaration. 

m 

The  declaration  on  this  statute  sets  forth,  by  way  of  in* 
dueement,  the  name  of  the  county,  city,  or  borough,  where 
the  election  took  place,  and  the  number  of  members  that 
it  has  been  accustomed  to  send  to  parliament,  specifying 
them  as  knights,  citizens,  or  burgesses;  it  then  proceeds  to 
avei1  the  issuing  of  the  writ  out  of  Chancery,  for  the  elecv 
tion  of  members  to  serve  in  parliament,  a  copy  of  which  is 
set  forth;  and  in  this  part  of  the  declaration,  care  must  be 
taken  that  there  be  not  a  variance  between  the  writ  set 
forth  and  that  produced  in  evidence.  The  delivery  of  the 
writ  to  the  sheriff  is  then  averred,  and,  in  some  cases,  the 
precept  of  the  sheriff  to  the  returning  officer,  to  proceed  to- 
an  election.  It  is  not  necessary  to  set  out  the  precept,  or. 
to  state  that  the  precept  was  returned*.  The  declaration 
then  proceeds  to  state  the  election  by  virtue  of  the  writ,  and 
the  names  of  the  candidates,  concluding  with  a  precise  al- 
legation of  the  offence,  which  renders  the  parties  liable  ta 
the  penalties  of  the  statute ;  and,  here,  the  general  rule  of 
pleading  must  be  observed,  viz.  that  the  charge  must  be  laid 
with  sufficient  certainty,  so  that  the  party  accused  may  tat, 

%  Mfad  t>  Robinson,  Willei,  422. 
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enabled  to  defend  himself,  or  have  the  benefit  of  pleading  it 
in  bar  to  another  action  for  the  same  offence;  consequently 
the  nature  and  amount  of  the  bribe  must  be  set  forth:  for 
where,  in  an  action  on  this  statute,  the  declaration  merely 
stated,  "that  the  defendant  received  a  gift  or  reward"," 
without  specifying  the  nature  of  the  bribe,  whether  money 
or  goods;  after  verdict  for  plaintiff,  judgment  was  arrested, 
on  the  ground  that  the  charge  was  not  laid  with  sufficient 
certainty. 

It  is  not  necessary  to  allege  in  the  declaration",  that  the 
party  corrupted  gave  bis  vote,  or  forbore  to  give  it  in  conse- 
quence of  toe  bribe. 

The  eleventh  section  of  this  statute  provides,  "  That  no 
*'  person  shall  be  made  liable  to  any  incapacity,  disability, 
"  forfeiture,  or  penalty,  by  this  act  imposed,  unless  prose- 
"  cution  be  commenced  within  two  years  after  such  iuca- 
"  pacity,  &c.  shall  be  incurred;  or,  ui  case  of  a  prosecution,. 
"  the  same  be  carried  on  without  wilful  delay." 

The  stat  9  Geo.  2.  c.  38.  after  reciting  the  preceding  seo. 
{ion  of  the  2  Geo.  £•  c.  24.  and  also  reciting  that  prosecu- 
tions may  be  commenced  by  suing  out  writs  against  the  per- 
sons so  offending,  within  two  years  after  incurring  any  inca- 
pacity, &c.  imposed  by  that  act,  and  the  persons  so  suing 
out  such  writs  may  delay  to  serve  the  saqie  without  giving 
thd  person  sued  any  notice  thereof,  by  reasdn  of  which 
practice,  the  said  provision  for  limiting  the  time  for  the  pro- 
secution of  persons  so  offending  may  be  evaded;  for  ex- 
plaining and  amending  the  said  provision,  enacts, "  That 
"  no  person  shall  be  made  liable  to  any  incapacity,  tec  un- 
"  less  such  person  has  been,  or  shall  be  actually  and  legally 
arrested,  summoned,  or  otherwise  served,  with  any  such 
original  or  other  writ  or  process,  within  the  space  of  two 
*'  years  after  any  offence  against  -the  said  act  has  been  or 
"  shall  be  committed." 

It  may  be  remarked,  that  this  section  of  the  9  Geo.  2.  ex- 
plains the  first  part  of  the  eleventh  section  of  the  £  Geo.  3. 
c.  24.;  but,  at  the  same  time  that  it  explains  part  of  that 
clause  in  favour  of  the  party  prosecuted,  it  does  not  deprive 
such  party  of  the  advantage  of  that  defence,  which  was  in* 
troduced  in  the  second  branch  of  that  proviso,  and  which 
relates  to  the  wilful  delay  in  the  carrying  on  of  prosecutions, 

An  act  of  bribery  was  committed  in  September,  1780*, 

u  Davy  y.  Baker,  4  Burr.  247 1  -  y  Petric  t.  Whi te,  3T.H.5. 

jc  Bush  r.  RawlitiP,  fi.  R.  T.  99  &  30 
p.  9.  Say.  Rep.  £89, 
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An  action  of  debt  was  brought  for  this  offence,  on  the  stat* 
6  tieo.  2.  c.  24.  The  declaration  was.delivered  in  May,  1789; 
to  which  the  general  issue  was  pleaded  in  Trinity  Term, 
I7S2;  in  which  term  the  plaintiff  gave  notice  of  trial  for 
the  next  summer  assizes;  but  the  record  was  not  carried 
down  to  trial  until  the  summer  assizes,  1788,  when  it  wag 
tried,  and  a  verdict  given  for  the  plaintiff.    In  Michaelmas 
Term  following,  the  defendant  obtained  a  rule  for  staying  all 
further  proceedings,  which  rule  was  made  absolute  in  the 
next  term ;  the  court  being  of  opinion,  1st,  that  as  the  plain- 
tiff had  not  assigned  any  reason  for  the  delay,  such  delay 
must  be  considered  wilful  within  the  meaning  of  the  ele- 
venth section  of  the  stat.  2  Geo.  2.  c.  24. ;  2d,  that  the  de- 
fendant might  take  advantage  of  the  delay,  by  an  applica- 
tion to  the  court  on  motion;  although  by  this  proceeding, 
the  objection  would  not  appear  on  the  record,  and  the  judg- 
ment of  the  court  could  not  be  reviewed  in  a  court  of  error; 
3dly,  that  although  the  defendant  might  have  claimed  the 
benefit  of  the  statute  at  an  earlier  stage  of  the  cause,  yet  lie 
was  still  entitled  to  it ;  because  the  application  might  be 
made  at  any  time  befpre  judgment,  the  legislature  having 
«aid,  that  if  one  party  be  guilty  of  a  wilful  delay,  the  other 
party  should  not  be  punished.    It  was  to  be  considered, 
therefore,  not  as  a  matter  of  favour,  but  of  justice  and  of 
law,  that  the  plaintiff  should  not  recover. 

Evidence* 

As  by  the  eleventh  section  of  the  stat.  2  Geo.  2.  c.  24., 
proceedings  for  the  recovery  of  any  penalty  must  be  com- 
menced within  two  years  after  penalty  incurred,  it  is  incunw 
bent  on  the  plaintiff  to  shew  that  the  action  was  commenced 
within  that  period;  either  by  the  record,  or  in  case  it  does 
not  appear  on  the  face  of  the  record  that  the  action  was 
commenced  within  the  limited  period,  then  by  the  produc- 
tion of  the  writ. 

In  an  action  on  this  statute  against  the  defendant*,  for 
corrupting  a  voter  at  the  election  of  members  of  parliament 
for  the  borough  of  Heydon  in  Yorkshire,  the  declaration  al- 
leged the  issuing  of  the  precept  to  the  returning  officer,  but 
did  not  state  that  such  precept  was  returned.  To  prove  the 
issuing  of  the  precept,  the  under-sheriff  produced  the  pre- 
cept itself,  under  the  sheriffs  seal  of  office,  together  with 
the  indenture;  which  indenture,  without  the  precept,  had 
been  returned  with  the  writ  by  the  sheriff',  the  under-sheriff 

I  Mead  r.  Luke  Robimon,  Willf •,  435. 
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proving  the  practice  there  to  be,  not  to  return  the  precept 
together  with  the  indenture.  It  was  objected,  on  the  part 
of  the  defendant,  that  the  precept  ought  to  have  been  re- 
turned with  the  indenture,  and  filed  in  Chancery ;  and  that 
a  copy  of  the  precept  on  record  ought  to  have  been  pro- 
duced. But  the  court  overruled  the  objection,  observing* 
that  it  was  not  laid  in  the  declaration  that  the  precept  was 
returned,  but  only  that  such  precept  issued;  and,  therefore, 
they  were  of  opinion,  that  the  evidence  produced  was  suffi- 
cient. 

In  an  action  for  bribery1,  the  declaration:  stated  the  precept 
to  have  been  directed  to  the  mayor  only,  but  the  precept, 
which  was  proved,  was  directed  to  the  mayor  and  burgesses; 
the  question  was,  whether  the  precept  that  was  proved  sup- 
ported the  declaration  ?  The  Court  of  Common  rleas  was  of 
opinion  that  it  did,  and  gaye  judgment  for  the  plaintiff. 

So  where  the  declaration  stated  the  precept  to  have  been 
directed  to  the  bailiffs  and  jurats  of  S*,  but  the  precept  pro- 
duced in  evidence  was  directed  to  the  bailiff  (in  the  singular 
number)  and  jurats,  it  was  holden,  on  the  authority  of  the 
preceding  case,  that  the  variance  was  immaterial. 

So  where  in  an  action  on  this  statute0,  the  declaration  re- 
cited the  writ  to  the  sheriff  for  the  election  of  members  to 
serve  in  parliament,  and  then  proceeded  to  6tate  that  tbe 
sheriff  made  his  precept  to  the  portreeve  of  the  borough  of 
Honiton,  which  concluded  in  these  words:  "and  (/the 
said  election  so  made,  distinctly,  and  openly,  under  tbe 
seal  of  the  portreeve,  and  the  seals  of  those  who  should  be 
present  at  such  election,  the  said  portreeve  should  certify 
to  the  said  sheriff,  so  that  the  said  sheriff  should  certify  to 
his  said  Majesty,  in  his  said  Majesty's  Chancery,  at  the 
day  and  place  aforesaid,  without  delay,  remitting  to  the 
said  sheriff  one  part  of  the  aforesaid  indentures,  so  that 


« 


« 
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Cumin;  v.  Sibley,  C.  B.  E.  9  G.  3.        b  Warre  v.  Harbin,  0  H.  Bl.  lis. 

il39)  cited  by  Buller  J.  in  King  v.       x.  Kiug  v.  Pippet,  i.T.  R.  335. 
Mppet,  l  T.  R.  339. 


(139)  Thin  case  was  afterwards  brought  before  tbe  Court  of 
King's  Bench  by  writ  of  error,  on  the  ground  that  tbe  judgment 
had  been  entered  for  damages,  as  well  as  tbe  debt ;  whereas  da* 
mages  could  not  be  given  in  a  popular  action  for  detention  of  the 
debt,  no  interest  attaching  in  the  pi aintiff  before  action  brought ; 
and  of  this  opinion  were  the  court,  who  directed  the  judgment  to 
be  reversed  both  as  to  the  damages  and  the  costs,  which  were  in- 
corporated with  the  damages.     4  Burr.  ?43p. 


DEBT.  »1 

u  the  said  sheriff  might  remit  the  same  to  his  said  Majesty, 
u  annexed  to  his  Majesty's  writ."  The  precept,  when  pro- 
duced at  the  trial,  had  not  the  word  "  if/  upon  which  Eyre 
Baron  non-suited  the  plaintiff  for  the  variance.  But  the 
,  Court  of  King's  Bench  set  aside  the  nonsuit;  and  Buller  J. 
said,  "  The  declaration  in  this  case  is  much  longer  than  it 
need  have  been.  There  is  not  any  necessity  to  set  out  the 
precept;  but  being  set  forth,  the  question  is,  whether  the 
variance  be  or  be  not  material  ?  I  think  it  is  impossible  for 
any  person  to  read  this  part  of  the  declaration  without  know* 
ing  what  it  should  be;  every  one  must  see  by  it  that  the 
portreeve  is  absolutely  to  certify  to  the  sheriff,  &c.  The 
insertion  of  the  word  "  if"  is  a  mere  mistake.  The  sense 
of  the  precept,  as  stated  in  the  declaration,  is  the  same  as* 
that  which  was  proved;  it  commands  the  returning  officer 
to  proceed  to  an  election.  Therefore,  as  this  is  not.  &  vari- 
ance in  sense,  I  am  of  opinion,  that  the  non-suit  should  be 
set  aside." 

A  copy  of  the  poll  taken  at  an  election  for  members  of 
parliament4,  examined  with  the  original,  and  signed. by  the, 
returning  officer,  is  admissible  evidence;  for  being  signed 
by  the  officer,  it  may  be  considered  as  an  original;  or  i£ 
it  be  a  signed  copy,  it  is  admissibly  in  evidence  as  such,  on 
the  same  ground  as  copies  of  books  of  a  public  nature,  regis* 
ters  of  births,  marriages,  burials,  &c.  (140). 

If  A.  applies  to  B,  who  has  not  any  right  to  vote,  and 
bribes  him  to  vote  for  C.  arid  D.,  and  B.  actually  gives  his 
vote  for  them,  A.  is  eqdally  guilty  under  this  statute,  as  if 
B.  had  been  entitled  to  vote;  for  the  words  of  the  statute 
are,  "  any  person  who  hath,  or  claimeth  to  have  a  right  to 
vote." 

Hence,  where  the  declaration  charged  that  A.  B.  -had  a 
right  to  vote,  and  did  vote*;  and  it  was  proved  that  A.  B. 
voted,  and  that  his  name  was  entered  on  the  poll,  and  that 
the  defendant  gave  him  money  for  his  vote;  but  it  was  not 
proved,  that  A.  B.  had  a  right,  the  court  of  B.  R.  held  the 
evidence  conclusive  against  the  defendant. 

So  where  in  the  declaration  it  was  stated,  that  the  defen- 

d  Mead  v.  Robinson,  Willet,  434.  e  Comb  v.  Pitt,  cited  in  Rigg  ▼♦  Cmw 

genven.,  9  Wilt.  39s. 


(140)  In  R.  t.  Hughe*,  H.  1  G.  2.  B.R.  (cited  Willes,  424.) 
the  copy  of  the  poll  of  the  election  of  a  mayor  was  holden  to  be 
good  evidence.  • 
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4<uat  corrupted  one  P.  B.  having  a  tight  io  9pte  in  the  elec- 
tion* tpgive  bis  vote  for  certain  candidates  (141),  and  it  was 
proved,  that  P.  B.  did  actually  vote;    but  there  was  not 
any  evidence  given  of  his  right  to  vote;    the  court  were  of 
opinion,  that  it  was  not  necessary  either  to  allege  in  the  de- 
claration, pr  to  prove  that  the  person  corrupted  had  a  right 
to  vote  (149);  that  the  giving  money  to  a  person  for  his  vote, 
and  he  standing  by  the  presiding  officer  at  the  election,  and 
giving  bis  vote,  which  is  received  and  not  objected  to,  or 
controverted,  is  evidence  of  the' party  bribed  having  a  right, 
proper  to  be  left  to  a  jury,  although  it  be  not  conclusive 
evidence  of  such  right;  and  on  the  authority  of  the  pre- 
ceding case  of  Comb  v.  Pitt,  the  court  $ave  judgment  for 
the  plaintiff. 

The  party  receiving  the  bribe  (although  partkepscnnrinii) 
is  a  competent  witness  to  prove  the  offence  committed*. 

So  it  has  been  holden,  that  the  party  giving  the  bribe, 
e.  g.  the  agent  of  one  of  the  candidates,  is  a  competent  wit- 
ness to  prove  the  fact,  in  a  case  where  two  years  had  elapsed 
from  the  time  of  the  offence  committed ;  although  .it  was 
objected  that  he  was  particeps  criminw,  and  so  swore  to  ex*  - 
cuse  himself*  (143). 

« 

f  Ricg  v.  Carjeaven,  a  Wils.  905«  per  Eyre  C.  J.  Burt  v,  Ralfiag,  T.  99 

f  Phillips  r.  Fowler,  £.  8  G.  s.  C.  B.        fc  30  G.  a.  B.  R.  Say.  Rep.  989.  S.  P. 

h  Mead  v.  Robinson,  Wilfes,  4**.    * 
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*(141)  It  was  not  alleged  that  the  party  bribed  gave  his  vote;  ' 
por,  indeed,  is  such  allegation  necessary*     See  ante,  tit.  Declara- 
tion, Bash  v.  Railing. 

(142)  So  in  Lilly  v.  Come,  Worcester  Sum.  Ass.  1774,  MSS« . 
Burl  and  B.  held,  that  it  was  immaterial  whether  the  party  cor- 
rupted had  a  right  to  vote  or  not,  «s  the  corrupter  thought  he  bad, , 
and  the  party  corrupted  claimed  to  have  a  right  to  vote*  alihougjl  * 
upon  discussion  of  his  right  afterwards  it  should  turn  out  that  hc^, 
had  nooe. 

(143)  According  to  a  manuscript  note  of  this  ease,  {cited -by! 
Lawrence  J.  4  East,  195).    Mr.  J.  Abney  conceived,  that  the  ob- 
jection went  merely  to  the  credit  of  the  witness,  and  not  to  hit  com- 
petency.   The  other  judges  put  it  on  the  ground  that  ths>  two  ' 
yean  had  expired.     The  grounds  nf  the'decision,  ma  stated  in^ 
Willea'aRep.  424, 5.  were  these,  1st,  that  two  year*  had^laesjpd^ 
since  the  offences  were  committed,  aud,  therefore,  that  .'neitbft  * 
the  agent  nor  the  person  bribed  coo4d  be  prosecuted  uridecchjcacM 
2d,  admitting  the  offences  had  been  receattycamtoissjedj  jpeUirar 
ageut  could  only  be  considered  as  ah  accomplice,  and  as  suck 
was  a  competent  witness;  3d,  that  in  this  particular,  case,  the  le* 
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So  a  person  claiming  to  be  the  first  discoverer  of  tbe 
bribery  of  tbe  defendant1,  and  meaning  to  avail  himself  of 
it,  if  necessary,  in  case  of  the  defendant's  conviction  (144). 

'/The  testimony  of  a  quaker  upon  bis  affirmation  is  admis- 
sible in  this  action*. 

In  an  action  on  this  statute,  Christopher  Savile,  Esq* 
"was  cabled  as  a  witness1.  He  had  been  indicted  for  perjury 
at  the  common  law,  found  guilty,  and  stood  in  the  pillory 
in  Mark  Lane,  pursuant  to  the  judgment  of  the  court,  and 
afterwards  received  the  king's  pardon.  Lord  Ellenborough. 
C.  J.  held,  that  he  was  a  competent  witness;  admitting, 
however,  that  it  would  have  been  otherwise  if  he  had  been 
convicted  on  the  statute. 

i  Heward  ▼•'  Shipley,  4  Bast,  180.  1  Dover  t.  MeeUer,  Lewie*  sitting* 

k  Atcheson  v.  Event  J,  Cowp.  382.  after  M.  T.  42  G.  3.  B.  1L  5  Esp.  N  ♦ 

P.  C.  94. 


gislature,  by  holding  out  inducements,  and  offering  an  indemnity 
(2  G.  2.  c.  24.  s.  8.)  to  offenders  to  discover  and  bnng  other  offen- 
ders to  punishment,  impliedly  made  the  discoverers  legal  witnesses. 
And  they  relied  on  the  case  of  Phillips  v.  Fowler,  8  G.  2.  in  which 
Byre  C.  J.  had  admitted  an  accomplice  under  the  same  circum- 
stances to  be  a  witness* 

(144)  "  By  the  8th  section  of  the  statute  under  consideration,  it 
is  enacted,  that  any  offender  against  the  act,  discovering  within  a 
certain  time  any  other  offender  within  the  act,  so  that  the  person 
so  discovered  be  thereupon  convicted,  ,tbe  discoverer,  not  having 
been  before  that  time  himself  convicted  of  the  offence,  shall  be  in- 
demnified and  discharged  from  all  penalties  and  disabilities  in- 
curred under  the  act,  that  is,  he  shall  have  the  benefit  of  using  the 
verdict  against  the  other  offender  ibr  his  own  indemnity.  Now,  it  is 
not  probable  that  the  legislature  would  have  made  that  provision 
with  regard  to  a  discoverer,  unless  they  had  intended  he  should  be 
•  witness ;  for  if  be  were  not,  such  a  provision  would  be  almost 
nugatory  and  useless ;'  it  would  be  holding  out  an  inducement  for 
parties  to  make  a  discovery,  and  when  made,  they  would  be  pre- 
cluded the  benefit  of  it.  I  think,  therefore,  that  the  statute  has 
given  a  parliamentary  capacitation  to  the  witness  through  whom 
jthe  fact  is  discovered,  and  who  might  otherwise  at  common  law 
have  been  incapacitated."  Per  Lord  Ellenborough  C.  J.  in  He- 
ward  v.  Shipley,  4  East's  R.  183.  It  may  be  remarked,  that  in  ' 
Bingley  v.  Earle,  (mentioned  in  the  case  of  Sutton  v.  Bishop, 
4  Burr.  2284.)  the  plaintiff  obtained  a  verdict  on  the  evidence  of 
Bishop,  the  discoverer,  and  it  does  not  appear  that  any  objection 
was  taken  to  his  testimony. 


9  * 
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Stat.  7  £  8  W.  3.  c.  4.  Treating  Act 

It  tnfty  not  be  improper  to  subjoin  to  this  section  the  first 
clause  of  the  statute  7  &  8  W.  3.  c'  4.  (commonly  known 
by  the  name  of  the  Treating  Act)  whereby  it  is  enacted, 
•*  That  no  person  hereafter  to  be  elected  to  serve  in  parlia- 
€i  ment  for  any  county,  city,  town,  borough,  port,  or  place, 
u  within  England,  Wales,  or  Berwick-upon-Tweed,  after 
"  the  teste  of  the  writ  of  summons  to  parliament,  or  after 
44  the  teste,  or  the  issuing  out  or  ordering  of  the  writ  or 
"  writs  of  election,  upon  the  calling  or  summoning  of  any 
"  parliament,  or  after  any  such  place  becomes  vacant,  shall 

*  by  himself,  or  by  any  other  means  on  his  behalf,  or  at 

*  bm  charge,  before  his  election,  directly  or  indirectly,  give, 
present,  or  allow  to  any  person,  having  voice  and  vote  in 
such  election,  any  money,  meat,  drink,  entertainment, 
or  provision,  or  make  any  present,  gift,  reward,  or  enter- 
tainment, or  shall  at  any  time  hereafter,  make  any  pro- 
mise, agreement,  obligation,  or  engagement,  to  give  or 
allow  any  money,  meat,  &c.  to  or  for  any  such  person  in 


«« 


€* 
€t 
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"  particular,  or  to  any  such  county,  city,  &c.  in  general,  or 
"  to  or  for  the  use,  advantage,  employment,  profit,  or  pre- 

M 
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ferment  of  any  such  person  or  place,  in  order  to  be  elected, 
or  for  being  elected  to  serve  iu  parliament  for  such  coun< 
M  ty,  city,  &c.' 

An  action  was  brought  by  an  innkeeper  against  two  can- 
didates* (at  an  election  of  representatives  in  parliament  for 
the  borough  of  Ipswich)  upon  a  bill  for  provisions  furnished 
to  the  voters.  The  bill  consisted  of  three  descriptions  of 
charges:  1st,  for  provisions  furnished  before  the  teste  of  the 
writ;  2d,  for  ditto  after  the  teste  of  the  writ  to  voters  resi- 
dent in  the  borough ;  3d,  for  ditto  to  voters  not  resident  in 
the  borough.  The  defendants  paid  money  into  court  suf- 
ficient to  cover  the  charges  of  the  first  and  last  descriptions; 
a  verdict  having  been  found  for  the  plaintiff,  a  motion  was 
made  for  a  new  trial,  on  the  ground  of  a  part  of  the  cause 
of  action  being  illegal,  by  the  above-mentioned  statute.  The 
court  made  the  rule  for  a  new  trial  absolute,  Eyre  C.  J.  ob- 
serving, that  the  contract  was  bottomed  in  malum  prohibu 
turn,  and  consequently  the  court  could  not  enforce  it.  The 
legislature  had  drawn  a  strict  line,  which  was  not  to  be  de- 
parted from :  it  said,  that  after  the  teste  of  the  writ,  no  meat 
or  drink  should  be  given  to  the  yoters  by  the  candidate; 
and  that  being  the  case,  the  court  could  not  give  any  assist- 

m  Ribtau  r.  Cricket t  wid  toother,  C.  B.  £.  J79S.  1  Bos.  *  P«L  sfe. 


DEBT. 


595 


ance  to  the  plaintiff,  consistently  with  the  principles  which 
had  governed  the  courts  of  justice  at  all  times.  The  coun- 
sel for  the  plaintiffs  having  urged,  that  part  of  the  provisions 
having  been  furnished  to  voters  resident  at  a  distance  from 
the  borough,  and  the  verdict  being  good  as  to  that  part  of 
the  demand,  the  plaintiff  might  apply  the  money  paid  into 
court  to  any  other  part  which  he  might  think  proper;  Eyre 
C.  J.  in  answer  to  this  argument,  said,  that  such  payment 
was  an  admission  of  a  legal  demand  only,  and  tne  court 
could  not  allow  it  to  be  applied  to  an  illegal  account. 

It  is  to  be  observed,  that  although,  in  the  foregoing  cade, 
money  was  paid  into  court  to  cover  the  demand  for  provi- 
sions furnished  to  non-resident  voters,  yet  the  statute  makes 
no  difference  between  resident  and  non-resident  voters. 
Hence,  an  action  qannot  be  maintained  by  an  innkeeper 
against  a  candidate  for  provisions  supplied  to  non-resident, 
any  more  than  to  resident  voters,  after  the  teste  of  the.  writ*. 

b  Lofhouse  v.  Wharton,  Durham  ass.  1809.  Cor.  Wood,  B.  l  Camp.  N.  P.  C- 

550.  o. 
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CHAP.  XV. 


DECEIT. 

I,  Of  the  Action  on  the  Case  in  Nature  of  Deceit, 

1.  On  an  implied  Warranty. 

2.  On  an  express  Warranty,  and  herein  of  the  Salt 

and  Warranty  of  Horses. 

II.  Of  fhe  modern  Action  on  the  Case  grounded  on 
fraudulent  Misrepresentation  by  Persons  not 
Parties  to  the  Contract. 


I.  Of  the  Aption  on  the  Case  in  Nature  ofDeceitt 

1.  On  an  implied  Warranty. 

2.  On  an  express  Warranty ,  and  herein  of  ike  Sale 

and  Warranty  of  Horses.  - 

h  ON  an  implied  Warranty  (1)^— Aw  action  on  the  case, 
in  nature  of  deceit,  may  be  maintained  for  the  breach  of  an 
implied  warranty;  as  if  a  merchant  sell  cloth  to  another, 
knowing  it  to  be  badly  fulled*;  so  if  an  innkeeper  sell  wine 
as  sound  and  good,  which  he  knows  to  be  corrupt,  although 
there  be  not  any  express  warranty,  yet  an  action  on  the  case, 

*  9  H.  6.  S3,  b.,1  Eol.  Abr.  90.  (P.)  pi.  3.  S.  C.  cited  by  Lawrence  J.  in  Pariuo- 

son  v.  Lee,  3  East,  389. 


(1)  "  By  the  civil  lair  every  person  is  bound  to  warrant  the 
thing  that  he  sells  or  conveys,  almough  there  be  no  express  war- 
ranty; but  the  common  law  binds  him  not  unless  there  be  a 
warranty,  either  in  deed  or  in  law,  for  caveat  emptor.*9  1  Inst. 
103.  a.  ' 
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in  nature  of  deceit,  will  lie  against  him;  because  it  is  a 
warranty  in  law*  (£)• 

In  cases  of  this  kind,  however,  which  are  grounded  merely 
on  the  deceit,  it  is  essentially  necessary,  that  the  knowledge 
of  the  party,  or  as  it  is  technically  termed,  the  scienter, 
should  be  averred  in  the  declaration,  and  also  proved. 

1.  The  scienter  must  be  averred  in  the  declaration: 

For  where  in  an  action  on  the  case,  in  nature  of  deceit*, 
it  was  stated  in  the  declaration,  that  the  defendant  had  sold 
certain  goods,  as  his  own  goods,  to  the  plaintiff,  when  in 
truth  they  were  the  goods  of  another  person ;  it  was  holden, 
that  this  declaration  would  not  maintain  the  action,  for  want 
pf  an  averment,  that  the  defendant  sold  the  goods  sciens 
that  they  were  the  goods  of  another  person;  and  there  was 
judgment  for  the  defendant. 

So  where  the  declaration  stated,  that  the  defendant  being 
a  goldsmith4,  and  having  skill  in  precious  stones,  sold  a  stone 
to  the  plaintiff  for  a  sum  of  money,  affirming  it  to  be  a 
Bezoar  stone,  whereas,  in  truth,  it  was  not  a  Bezoar  stone. 
After' verdict  and  judgment  for  the  plaintiff  in' B,  R.  it  was 
adjudged,  on  error  in  the  Exchequer  Chamber,  that  the 
declaration  was  bad,  because  it  was  not  averred,  that  the 
defendant  knew  it  riot  to  be  a  Bezoar  stone,  or  that  he  war- 
ranted it  to  be  a  Bezoar  stone  (3). 

b  Ada).  Q  H.  6.  53.  f>.  4  Phapdelor  v.  Lfcpns,  Crp.  #«c.  4, 

c  Date's  case,  Cro.  Eliz.  44. 


(2)  "  Is  it  nut  true,  that  in  every  bargain  there  is  a  covenant? 
for,  if  I  buy  of  you  a  horse,  although  there  be  not  an  express 
warranty  of  soundness,  yet  if  the  horse  be  unsound,  1  shall  have 
writ  of  trespass  on  my  case,  and  shall  aver,  that  you  sold  me  the 
liorse,  knowing  it  to  be  unsound."  Per  Pastpn  J.  2Q  H.  6.  35.  ai 
It  seem 8,  that  by  the  term  "  covenant,91  in  ttjjs  passage,  must  be 
understood  impfied  promise,  or -warranty. 

(S)  At  the  time  pf  this  decision  great  strictness  was  required 
in  the  allegation  of  a  warranty.  It  was  then  essentially  necessary 
that  it  should  appear  on  the  face  of  the  declaration,  that  the  war- 
ranty was  contemporaneous  with  the  sale.  The  usual  and  correct 
form  for  this  purpose  was,  that  the  defendant  warrantizando  ven- 
didit  (see  Cro.  Jttc.  690.).  It  wastm  this  ground,  and  not  oa  the 
ground  of  any  distinction  in  terms  between  an  affirmation  and  4 
warranty,  us  I  conceive,  Jthat  the  court,  in  Chandelor  v.  Lopus,  ob* 
served,  that  there  was  not  an  averineut  of  warranty.  It  must  be 
admitted,  however,  that  the  language  of  the  reports*  countenances 

■  • 

f  S;c  Harvey  v.  VuukJj  Yclv.  30r 
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i  8,  The  scienter  must  be  proved : 

In  an  action  on  the  case',  for  selling  a  horse  as  defendant'* 
own,  when  in  truth  it  was  the  horse  of  A.;  it  appeared, 
that  the  defendant  bought  the  horse  in  Smith  field,  but  had 
not  taken  the  usual  precaution  of  having  the  horse  legally 
tolled ;  yet  as  the  plaintiff  could  not  prove,  that  the  de- 
fendant knew  that  the  horse  belonged  to  A-»  the  plaintiff 
was  non-suited  ;  for  the  scienter  or  fraud  is  the  gist  of  the 
action  where  there  is  not  a  warranty;  if  there  be  a  war- 
ranty, then  the  party  takes  upon  himself  the  knowledge  of  ' 
the  title  to  the  horse  and  also  of  nis  qualities  {4), 

So  where  the  declaration  stated1",  that  the  plaintiff  bar- 
gained with  the  defendant  to  buy  of  him  a  musket,  as  a 
sound  and  perfect  musket,  for  the  price  of  two  guineas  and 
a  half,  and  that  the  defendant  knowing  the  musket  to  be  un- 
aoqnd  and  imperfect,  sold  the  same  to  the  plaintiff  as  a  sound 
and  perfect  musket,  &c.  Plea*  N.  G.  Lord  Jienyon  C.  J.  held 
it  to  be  necessary,  that  the  scienter  should  be  proved. 

9.  On  an  express  Warranty. — An  action  on  the  case,  in 
^nature  of  a  writ  of  deceit,  may  be  maintained  against  any 
person  who  deceives,  by  a  false  assertion,  and  thereby  in- 
jures another  who  has  placed  a  reasonable  confidence  in  him 
(5) ;  as  where  a  party*  in  possession  of  a  personal  chattel 

f  SprittgveU  v.  Alio,  Aleyn,  91.         g  Crone  v.  Gardner,  iW.iM.  B.  R. 

9  East's  R.  44S.  n.  (a)  8.  C.  Carth.  90.  Comb.   142.  S.  C.    See 

f  Dowdiog  r.  Mortimer,  9  East,  450.        alto  Medina  v.  Stougnton,  Tr.  is 

n.  (a).  W.  3.  B.  R.  Salk.  910.  Lord  Rapn. 

593.  S.C. 


this  distinction,  frivolous  as  it  may  seem  to  modern  readers*  Set 
further  00  this  subject  the  opinions  of  Holt  C.  J,  in  Medina  v. 
Stoughtou,  Salk.  210.  Ld.  Raym.  503.  S.  C.  and  of  Buller  J.  in 
Fasley  v.  Freeman,  3  T.  R.  57*  As  to  what  would  be  sufficient 
evidence  to  support  the  warrantizandovendidit,  see  Holt's  opinion 
in  Lisney  v.  Selby,  Ld.  Raym.  1 120.  . 

(4)  It  is  to  be  observed,  that  actions  on  the  case,  for  the  breach 
of  an  express  warranty,  bear  a  strong  resemblance  to  these  actions 
on  the  case  in  the  nature  of  deceit  ou  implied  warranties ;  but  this 
distinction  between  them  ought  to  be  attended  to ;  that  in  actions 
pn  the  case  in  the  nature  of  deceit,  the  gravamen  is  the  deceit,  and 
{be  gist  of  the  action  is  the  scienter ;  but  in  the  action  for  breach 
of  warranty,  the  gravamen  is  the  breach  of  warranty ;  and  where 
the  plaintiff  declares  in  tort  for  such  breach,  it  is  not  necessary  to 
allege  the  scienter,  nor,  if  alleged,  to  prove  it.  Williamson  v.  Alii- 
$on,  2  East,  446.  k 

(5)  Formerly  it  was  usual  in  cases  of  this  kind  to  declare  in  tort, 
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sells  it,  and  at ,  the  time  of  sale  affirms  it  to  b*  bis  own, 
when  in  truth  it  belongs  to  another,  the  vendee  may  receiver 
9  compensation  in  damages  for  such  injury  as  he  can  prove 
to  have  been  sustained  in  consequence  of  thi9  deceit;  tor, 
the  possession  of  a  personal  chattel  is  a  colour  of  title,  and' 
it  is  but  a  reasonable  confidence  which  the  vendee  places  in 
the  vendor,  when  he  affirms  it  to  be  his  own. 

But  where  the  affirmation  is  (as  it  is  termed  in  some  of 
the  books)  a  nude  assertion;  that  is,  where  the  party  ile- 

*  ceived  may  exercise  his  own  judgment;  as  where  it  is  mere 
matter  of  opinion,  or  where  he  may  make  inquiry  into,  the. 
truth  of  the  assertion,  and  it  becomes  his  own  fault  from 
laches,  that  he  is  deceived ;  in  this  case  an  action  cannot  be 

%  maintained  (6). 

-  As  if  A.,  being  possessed  of  a  term  for  years\  offers  to  sell 
it  to  B.,  saying  that  a  stranger  would  have  given  A.  a  cer* 
tain  sum  of  money  for  this  term,  whereas,  in  truth,  that 
sum  had  not  been  offered  to  A.,  an  action  on  the  ease  will 
not  lie,  although  B.  was,  by  such  affirmation,  deceived  in  the 
value, 

N.  An  action  on  the  case  will  lie  for  a  breach  of  wain 
tanty  upon  the  sale  of  a  chattel,  although  the  purchaser  has 
not  paid  for  it1.  i 


k  1  E.  A.  101.  j»U  i&  adjudged. 


i  Per  curiam,  9  H.  7.  g i.  b.  Bro.  A W 
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but  it  was  observed  by  Grose  J.  in  Pasley  v.  Freeman,  3  T.  R.  54. 
that  all  the  eases  of  deceit  for  misinformation  might,  as  it  seemed  to 
him,  be  turned  into  actions  of  assumpsit. 

(6)  The  case  of  Baily  v.  Merrel,  Cro.  Jac.  386.  and  3  Bulst.  94. 
affords  an  useful  illustration  of  this  rule. 

Another  class  of  cases,  on  fraudulent  affirmations,  for  which  an 
action  cannot  be  maintained,  was  mentioned  by  Grose  J.  in  Pasley 
v.  Freeman,  3  T.  R.  55.  that  is,  where  the  affirmation  is,  that  the 
thing  sold  has  not  a  defect,  which  is  visible.  An  instance  of  this 
kind  is  mentioned  in  argument  in  Bayly  v.  Merrel,  Cro.  Jac.  337; 
where  a  person  buys  a  horse,  which  the  seller  affirms  to  have  two 
eyes,  and  the  horse  has  one  eye  only ;  in  such  case  the  purchaser 
(unless,  as  is  quaintly  observed  in  one  of  the  year  books,  he  be 
blind)  is  remediless ;  for  vigilantibvs  non  dormicntibus  jura  subve- 
niunt.  See  also  Dyer  v.  Hargrove  and  others,  10  Ves.  607.  where 
Sir  William  Grant  M.  R.  said,  that  it  was  holden  at  law,  that  a 
warranty  is  not  binding,  where  the  defect  is  obvious,  aud  put  the 
case  of  a  horse  with  a  visible. defect ;  and  of  a  house  without  roof  or 
windows!  wanantcdasio  perfect  repaki 
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Warranty  on  Sale  of  Horses. — As  actions  are  more  fre- 
quently brought  for  the  breach  of  warranties  upon  the  sale 
of  horses,  than  upon  the  sale  of  any  other  chattel,  the  fol- 
lowing remarks  will  be  confined  to  that  subject. 

A  horse  being  an  animal  subject  to  secret  maladies  which 
cannot  be  discovered  by  a  mere  trial  and  inspection,  it  is 
usual,  and  in  all  cases  prudent,  for  -the  buyer  of  a  horse 
to  require  from  the  seller  a  warranty  of  its  soundness ;  for 
if  a  home,  having  a  secret  malady,  is  sold  without  a  war- 
ranty of  soundness,  and  without  any  fraud  on  the  part  of 
the  seller,  the  purchaser  is  without  a  remedy.  Formerly, 
indeed,  it  was  a  current  opinion,  that' a  sound  price  given 
for  a  horse,  was  tantamount  to  a  warranty  of  soundness;  but 
it  was  observed  by  Grose  J.  in  Parkinson  v.  Lee,  2  East, 
822.  that  when  that  doctrine  came  to  be  sifted,  it  was  found 
to  be  so  loose  and  unsatisfactory  a  ground  of  decision^  that 
Lord  Mansfield  C.  J.  rejected  it,  and  said,  that  there  must 
either  be  an  express  warranty  of  soundness,  or  fraud  in  the 
seller,  in  order  to  maintain  the  action  (7). 

The  advantage  arising  to  the  buyer,  from  an  express  war* 

Tanty  of  soundness,  is  this,  that  such  warranty  extends  to 

•very  kind  of  soundness,  known  and  unknown  to  the  seller; 

'  and  if  the  warranty  be  false,  the  buyer  has  a  remedy  against 

the  seller,  to  recover  a  compensation  in  damages. 

As  soon  as  the  unsoundness  is  discovered,  the  buyer 
should  immediately  tender  the  horse  to  the  seller;  for 
otherwise  he  will  not  be  entitled  to  recover  for  the  keep*. 

The  ancient  method  of  declaring  in  cases  of  warranty, 
was  in  tort  (S)  on  the  warranty  broken;  but  of  late  years  it 

k  Caswell  r.  Coare,  1  T*nnt.  R.  567- 


(7)  Some  pockets  of  hops  were  sold  by  sample,  with  a  war- 
ranty that  the  bulk  of  the  commodity  answered  the  sample;  it  was 
holdeu,  that  the  law  did  not  raise  an  implied  warranty  that  the  com- 
modity should  be  merchantable,  though  a  fair  merchantable  price 
was  given,  and  that  the  seller  was  not  answerable,  though  the 
goods  turned  out  to  be  unmerchantable,  in  consequence  of  a  latent 
defect  which  existed  in  the  commodity  at  the  time  of  the  sale,  but 
which  was  unknown  to  the  seller,  arising  from  the  frand  of  the 
grower,  from  whom  he  bad  purchased,  and  not  from  ady  fraud  ia 
the  seller.     Parkinson  v.  Lee,  2  East's  R.  3 1 4. 

(8)  la  this  form  of  declaration  the  scienter  need  not  be  charged, 
or,  if  charged,  need  not  be  proved.  Williamson  v.  Allison,  $  Past, 
440. 
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has  been  found  more  convenient  to  declare  in  assumpsit  for 
the  sake  of  adding  the  money  counts.  The  propriety  of 
the  m6dern  practice,  which  bas  prevailed  generally  for 
tnore  than  forty  years,  was  established  in  the  case  oratuart 
v.  Wilkins,  Doug.  18.* 

If  a  horse  be  warranted  sound,  but  prove  unsound,  and 
the  buyer  offers  to  return  him  to  the  seller,  who  refuses  to 
receive  him,  the  buyer  may,  notwithstanding  such  refusal, 
maintain  an  action  against  the  seller  for  a  breach  of  the 
warranty,  if  he  can  prove  that  the  horse  was  unsound  at  th$ 
time  of  warranty  (9). 


.  (9)  "  I  take  it  to  be  clear  law,  that  if  a  person  purchases  eni 
horse  which  is  warranted,  «ad  it  afterwards  turns  out  that  the 
fame  was  unsound  at  the  time  of  the  warranty,  the  buyer  may,  if 
be  pleases,  keep  the  horse  and  bring  an  action  on  the  warranty, 
in  which  he  will  have  a  right  to  recover  the  difference  betweeu  the 
valne  of  a  sound  horse  and  one  with  such  defects  as  existed  at  the 
time  of  the  warranty ;  or  be  may  return  the  hone  and  being  an 
action  to  recover  the  full  money  paid*;  bat  in  the  latter  case,  the 
seller  has  a  right  to  expect  that  the  horse  shall  be  returned  to  him 
in  the  same  state  he  was  when  sold,  and  not  by  any  means  dimi- 
nished in  value;  for  if  a  person  keeps  a  warranted  article  for  any 
length  of  time  after  discovering  its  defects,  and,  when  he  returns 
it,  it  is  in  a  worse  state  than  it  would  have  been  if  returned  imme* 
diately  after  such  discovery,  I  think  the  party  can  have  no  defence 
to  an  action  for  the  price  of  the  article  on  the  ground  of  oon«com- . 
rpliance  with  the  warranty ;  but  must  be  left  to  his  actiou  on  the 
warranty  to  recover  the  difference  in  the  value  of  the  article  war- 
ranted, and  its  value  when  sold/'  Per  Lord  Eldon  C.  J.  C.  fi.  ia 
Curtis  v.  Hannay,  3  Esp.  N.  P.  C.  83. 

So  where  an  artist  exhibits  specimens  of  his  art  and  skill  as  a 
painter,  aud  affixes  a  certain  price  to  them,  if  a  person  is  induced 
to  order  a  picture  from  an  approbation  of  such  specimens,  and 
the  execution  of  it,  when  delivered,  is  inferior  to  the  specimen  ex** 
hibited,  he  may  refuse  to  receive  it,  or  having  received  it  he  may 
return  it,  as  not  being  conformable  to  that  performance  which  the 
.painter  ^undertook  to  execute;  but  if  he  means  to  avail  himself  of 
that  objection,  he  must  return  the  picture;  he  must  rescind  the 
contract  totally.  Haying  received  the  article  under  a  specific  con* 
tract,  he  must  either  abide  by  it,  or  rescind  it  m  toto  by  returning 
the  thing  sold ,  bijt  he  cannot  keep  the  article  received  under  such 
a  specific  contract,  and  for  a  certain  price,  and  pay  for  it  at  a  less 
price  than  that  charged  by  the  contract.  Per  Lawrence  J«  ia 
.Grimaldi  v.  White.  4  Esp,  N,  P.  C.  95,   "  Where  a  contract  is  |p 

»  *  i 

*  Caswell  v.  Cpare,  l  Taunt  it.  566.  S.  P.  ' 
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This  was  decided  in  Fielder  v.  Stark  iu,  1  EL  BL- 17.  when 
the  buyer  had  kept  the  horse  eight  months,  without  giving 
goy  notice  of  the  unsoundness,  before  he  made  an  offer  to 
return  hira.  Lord  Loughborough  C.  J.  said,  that  no  length 
of  time  elapsed  after  the  sale  would  alter  the  nature  of  a 
contract  originally  false.  But  where  there  is  an  agreement 
to  take  a  horse  back1,  if  on  trial  he  shall  be  found  faulty, 
though  it  is  accompanied  with  an  express  warranty,  yet  it 
is  incumbent  on  the  purchaser,  if  he  discovers  any  fault, 
to  use  due  diligence  in  returning  the  horse;  for  a  trial  means 
a  reasonable  trial. 

A  horse  was  sold  at  a  public  auction™,  warranted  six  yean 
old  and  sound,  and  one  of  the  conditions  (10)  of  sale  was, 
"  that  the  purchaser  of  any  horse  warranted  sound,  who 
should  conceive  the  same  to  be  unsound,  should  return  him 
within  two  days;  otherwise  he  should  be  deemed  sound." 
Tea  days  after  the  sale,  the  plaintiff  discovered  that  the 
horse  was  twelve  years  old,  and  offered  to  return  him,  bat 
the  defendant  refused  to  receive  him,  and  thereupon  plain- 
tiff sold  the  horse,  and  brought  an  action  on  the  warranty 
against  the  seller.  It  was  proved,  that  the  horse  was  twelve 
years  old.  The  jury  were  of  opinion  that  the  plaintiff,  by 
not  returning  the  horse  sooner,  had  made  him  his  own,  and 
gave  a  verdict  for  the  defendant;  but  the  court  set  aside  the 
verdict,  and  Lord  Kenyon  C.  J.  observed,  that  the  question 
turned  on  the  condition  of  sale,  which,  in  bis  opinion, 
ought  to  be  confined  solely  to  the  circumstance  of  unsound- 
ness :  that  there  was  good  sense  in  making  such  a  condition 
at  a  public  6ale,  because,  notwithstanding  all  the  care  that 

1  Adam  v.  Riebaids,  a  H.  Bl.  57s.         at  Buchanan  v.  Pwosbaw,  ft  T.  R.7^ 


be  rescinded  at  all,  it  mast  be  rescinded  in  toto,  end  the  parties  pot 
in  $taiu  quo."  Per  Lord  Ellenborough  C.  J.  in  Hunt;*.  Silk, 
6  East,  459. 

(10)  In  Mesnard  v.  Aldridge,  3  Esp.  N.  P.  C.  271.  it  was  proved, 
that  the  conditions  of  sale  were  contained  in  a  printed  paper  pasted 
up  under  the  auctioneer's  box,  and  that  the  auctioneer  at  the  time 
of  the  sale  had  announced  that  the  conditions  of  sale  were  as  usw'« 
Lord  Kenyon  C.  J.  held,  that  this  was  a  sufficient  notice  to  stf 
pernons  who  came  to  the  sale  of  the  conditions  under  whidi  the 
hones  were  sold ;  and  he  compared  it  to  the  case  of  carriers,  wbo 
"advertise  that  they  will  not  be  liable  for  goods-lost  above  a  certaw 
value,  unless  entered  as  such;  in  which  case  the  posting  op  <** 
bill  in  the  coach-office  to  that  effect,  had  been  hojdea  to  be  ef- 
ficient notice. 
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could- be  taken,  xmxry  accidents  might  happen  to  the  bores 
between  the  time  of  sale  and  the  time  when  the  horse  might 
be  returned,  if  no  time  were  limited.  But  the  circum- 
stance of  the  age  of  the  horse  was  not  open  to  the  same 
difficulty. 

Where  a  horse  is  sold  with  a  Warranty  of  soundness", 
for  a  certain  sum,  part  of  which  is  paid  at  the  time  of  sale  i 
if  the  horse  prove  unsound,  and  the  sum  paid  be  equal 
to  the  value  of  the  horse,  the  seller  cannot  recover  the  re- 
mainder (11). 

Plaintiff  sold  the  defendant  a  horse  with  a  warranty  of 
soundness;  the  defendant  gave  the  plaintiff  a  bill  of  ex- 
change for  the  price;  the  defendant  discovering  the  horse 
to  be  unsound,  tendered  him  to  the  plaintiff,  but  he  refused 
to  take  it  back  again.  An  action  having  been  brought  by 
the  plaintiff  against  the  defendant  on  the  bill,  the  defendant 
proved,  that  the  plaintiff,  at  the  time  of  sale  knew  that  the 
horse  was  unsound.  It  was  holden0,  that  the  plaintiff  could 
not  recover ;  for  it  was  clearly"  a  fraud,  and  a  person  cannot 
recover  the  price  of  goods  sold  under  a  fraud. 

It  will  be  proper  to  remark*,  that  where  the  contract  of 
warranty  is  still  open,  it  is  essentially  necessary  that  the 
plaintiff  should  declare  in  a  special  action  on  the  case, 
founded  on  the  warranty,  and  not  merely  in  an  action  for 
money  had  and  received,  to  recover  the  price  of  the 
horse  (12). 

In  an  action  for  money  had  and  received*,  to  recover  back 

n  King  v.  Boston,  Middlesex  Sittings  p  Power  v.  Wells,  Cowp.  8,18.  Doug. 

after  £.  T.  1789. v  Kenyon  C.  J.  7  24.  n.    S.  C.   Westou  t.  Downes, 

East,  481.  n.  Doug.  93.  and  ante,  p.  93. 

o  Lewis  v.  Cosgrave,  2  Taunt.  3.  q  Payne  v.  Whale,  7  East,  274. 


(11)  In  cuses  of  this  kind,  it  will  be  adviseable  for  the  defendant 
to  give  the  plaintiff  previous  notice  of  the  intended  defence,  in 
order  that  he  may  be  prepared  to  meet  it.  But,  where  the  sots  to  be 
paid  by  the  defendant  is  not  ascertained  by  the  terms  of  the  agree* 
meat,  and  the  plaintiff  declares  on  a  quantum  meruit,  it  is  compe? 
tent  to  the  defendant,  even  without  notice  to  the  plaintiff,  to  prove 
that  the  thing  sold  was  not  worth  so  much  as  the  plaintiff  claims. 
And  if  it  appear,  that  the  plaintiff  has  beeu  paid  on  account  as 
ttiuch  as  the  thing  was  worth,  he  cannot  recover.  Basten  v.  Butter, 
7  East,  479. 

(12)  In  what  case  the  plaintiff  may  declare  for  money  had  and 
received,  see  Towers  v.  Barrett,  lLK.  133.  and  ante,  p.  94. 
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the  price  of  a  horse,  sold  as  a  sound  horse,  and  which 
proved  to  be  unsound,  it  appeared  in  evidence,  that  there 
nad  been  a  warranty  of  soundness  at  the  time  of  the  original 
contract  of  sale;  but  in  a  subsequent  conversation,  when  the 
plaintiff  objected  that  the  horse  was  unsound,  the  defendant 
said,  that  if  the  horse  were  unsound  he  would  take  it  again, 
and  return  the  money.  It  was  contended,  on  the  authority 
of  Power  v.  Wells,  and  Weston  v.  Downes,  that  the  action 
for  money  had  and  received  would  not  lie;  because  this  was 
no  other  than  a  mode  of  trying  the  warranty,  which  couW  be 
by  a  special  action  on  the  case  only:  and  of  this  opinion 
were  the  court;  Lord  Ellenborough  C.J.  (who  delivered 
that  opinion,)  observing,  "  that  the  subsequent  conversation 
teas  not  to  be  considered  as  an  abandonment  of  the  original 
warranty,  the  performance  of  which  the  defendant  still  in- 
sisted on ;  but  rather  as  a  declaration,  that,  if  the  warranty 
were  shewn  to  be  broken,  he  would  do  that,  which  is  usually 
done  in  such  cases,  take  back  the  horse  and  repay  the  money. 
Then,  where  any  question  on  the  warranty  remains  to  be 
discussed,  it  ought  to  be  so  in  a  shape  to  give  the  other  party 
tiotice  of  it,  namely,  in  an  action  on  the  warrauty." 

'  It  is  usual  to  insert  the  warranty  in  the  receipt  for  the 
price  of  the  horse:  in  such  case,  the  receipt,  if  duly  stamped 
with  a  receipt  stamp,  will  be  evidence  of  the  warranty.  It 
does  not  require  an  agreement  stamp'.  And  if,  on  the  face 
of  such  receipt,  it  appear  that  money  was  the  consideratiop 
paid  for  the  horse,  it  will  not  be  competent  to  the  defendant 
Ho  prove  a  different  consideration,  in  order  to  take  advan- 
tage of  a  variance,  as  will  appear  by  the  following  case: 

\  The  plaintiff  declared  in  assumpsit?)  that  In  consideration 
that  the  plaintiff  had  bought  of  the  defendant  a  horse  for  90 
much  money,  the  defendant  warranted  the  horse  to  be  sound. 
In  proof  of  the  plaintiff's  case,  a  receipt,  which  bad  been 
given  by  the  defendant,  was  produced,  purporting  to  be  a 
receipt  of  so  much  money  for  a  horse,  warranted  sound.  On 
cross  examination  of  the  witness  who  produced  the  receipt* 
it  appeared,  that  the  plaintiff  had  given  a  mare  as  well  as  t 
sum  of  money  in  exchange  for  defendant's  horse,  It  was4b< 
jected  that  there  was  a  variance;  but  Graham  B.  was  of  a 
^different  opinion,  observing,  that  the  receipt  admitted  that 
the  defendant  had  taken  the  mare,  as  money* 

So  where  the  declaration*  stated,  that  in  consideration 

t  Skrine  ▼.  Elmore,  9<*mp* N.  P.  C*    i  Brown  v.  Fry,  Devon  Sam,  4*. 

V"  *tf«  1808.  MS. 

.  j*y   )  v  t  Handtr.  BurtPD,  9  E««t»  349, 
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that  the  plaintiff  would  buy  of  the  defendant  a*  horse  for 

31/.  10j.,  to.be  paid  by  the  plaintiff  to  the  defendant/  the 

defendant  promised  that  the  horse  was  sound ;  and  that  the 

plaintiff  did  buy  of  the  defendant  the  horse  for  that  pripe; 

and  did  pay  to  the  defendant  the  said  31/.  10$.,  and  then  al* 

leged,  as  abroach,  that  the  horse  was  unsound;  it  appeared 

in    the  proof,  that  the  defendant  agreed  to  dispose  of  his 

horse,  which  he  warranted  sound,  to  the  plaintiff,  for  thirty 

guineas,  but  agreed,  at  the  same  time,  that  if  the  plaintiff 

Would  take  the  horse  at  that  value,  he,  the  defendant,  would 

purchase  of  the  plaintiff's  brother,  another  horse  for  fourteen 

guineas,  and  thai  the  difference'only  should  be  paid  to  the 

defendant.    The  witness  described  it  as  one  deal  between 

the  parties,  and  that,  but  for  the  latter  consideration,  he  did 

not  believe  that  the  bargain  would  have  been  made.     It  wag 

therefore  otyected,  !that  the  proof  varied  from  the  contract 

as  laid,  and  shewed  rather  a  contract  for  the  exchange  of 

horses,  paying  the  difference  only  in  money,  than  an  entire 

money  payment  for  the  horse  in  question.     But  the  court 

overruled  the  objection,  Ld.  Ellenborough  C.  J.  observing, 

that  the  parties  agreed  to  consider  the  brother's  horse  as 

fourteen  guineas,  in  their  mode  of  reckoning  the  payment 

for  the  defendant's  horse ;  but  still  the  consideration  for 

the  latter  was  thirty  guineas,  and  the  defendant  received 

thirty  guineas  in  money  and  value. 


II.  Of  the  modern  Action  on  the  Case  grounded  on 
fraudulent  Misrepresentation  by  Persons  not 
Parties  to  the  Contract. 

Where  a  person,  with  a  design  to  deceive  and  defraud 
another,  makes  a  false  representation  of  a  matter  inquired  of 
htm,  in  consequence  of  which,  the  person  to  whom  the  re- 
presentation is  made  enters  into  a  contract,  and  thereby  sua* 
tains  an  injury,  an  action  on  the  case,  in  the  nature  of  de- 
ceit, will  lie  at  the  suit  of  the  party  injured,  against  the 
party  making  the  fraudulent  misrepresentation,  although  a 
stranger  to  the  contract,  from  the  entering  into  which  the 
plaintiff  was  damnified  (13).  This  was  for  the  fifst  time  de- 


(13)  The  old  cases  were  confined  to  fraudulent  assertions  by 
ne  of  tbecoottttttmg  parties^  (as  was  justly  observed  by  Grute  J. 
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in  the  case  of  Pasley  and  another  r.  Freeman,  H.  T. 
1780c  ST.R.  51.  which  came  before  the  court  on  a  motion 
in  arrest  of  judgment  on  the  third  count  of  ttfe  declaration. 
That  count  stated,  "  that  the  defendant,  intending  to  de- 
ceive and  defraud  the  plaintiffs,  did  wrongfully  and  deceit- 
fully encourage  and  persuade  them  to  sell  and  deliver  cer- 
tain goods  to  one  Falch,  upon  credit,  and  for  that  purpose 
did  falsely,  deceitfully,  and  fraudulently  assert,  that  Falch 
was  a  person  safely  to  be  trusted,  &c.  whereas,  in  truth, 
Falch  was  not  a  person  safely  to  be  trusted,  and  the  defen- 
dant well  knew  the  same,  &c. "  The  question,  was,  whether, 
admitting  all  the  facts  as  stated  to  be  true,  the  action  could 
be  maintained.  Lord  Kenyon  C.  J,,  Asbhurst  and  Butler,  Js. 
were  of  opinion,  that  it  might  be  maintained.  Grose  J.  was 
of  opinion,  that  it  was  not  maintainable. 

•  It  may  be  remarked,  that  in  cases  of  this  kind  it  is  not 
necessary,  that  the  defendant  should  have  derived  any  ad- 
vantage from  the  deceit*;  or  that  he  should  have  colluded 
with  the  person  who  did  derive  the  advantage;  but  there 
inust  be  fraud  (14)  in  the  defendant,  in  order  to  support  the 
action1;  for  in  a  late  case,  where  there  was  not  any  fraud  or 
deceit  in  the  party  making  the  representation,  although  be 
bad  incautiously  asserted  that  to  be  within  bis  own  know- 
ledger,  which  in  strictness  he  could  not  be  said  to  have 
known,  but  had  reasonable  and  probable  cause  only  to  be- 
lieve ;  it  was  holden  by  Grose,  Lawrence,  and  Le  Blanc,  Js. 
that  the  action  was  not  maintainable.  But  Kenyon  C.  J. 
was  of  a  different  opinion. 

The  defendant  having  had  a  credit  lodged  with  him  by  a 
foreign  hogse*,  in  favour  of  one  T.  to  a  certain  amount,  upon 

a  Faster  ▼.  Freeman,  3  T.  R.  51.  fid  y  Haycnft  r.  Creasy,  B.  ft.  M.  T. 

per  Kcnyou  C.  J.  in  Eyre  *.  Dans-        1801.  9  Emit,  911. 

ford,  1  East,  398 ,  9.  %  Eyre  and  another  r.  Dnnsfbrd,  B.  R. 
X  Tapp  ▼.  Lee, 3  Bos.  k  Pul.  367.  H.  41  G.  3.     1  East,  318. 

in  his  elaborate  argument  in  Pasley  v.  Freeman,  3  T.  R.  53.)  and 
proceeded  upon  the  breach  of  a  promise,  either  erpress  or  implied, 
that  the  fact  misrepresented  was  trne,  and  in  these  respects  they 
differ  from  Pasley  v.  Freeman,  and  subsequent  cases  decided  on 
the  authority  of  that  case* 

;  (14)  "  By  fraud,  I  understand  an  intention  to  deceive;  whether 
it  be  from  any  expectation  of  advantage  to  the  party  himself,  or 
from  ill  will  towards  the  other,  is  immaterial."  Per  Le  Blanc  J.  in 
Waycraft  v.  Creasy,  2  East's  R.  108.  ««  Fraud  may  consist  as  well 
in  the  suppression  of  what  is  true,  as  in  the  representation  of  what 
is  false."    Per  Chambre  J.  3  Bos.  &  Pul.371. 
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an  express  stipulation,  that  there  should  be  previously 
lodged  in  the  defendants  hands, good*  to  treble  the  amount, 
and  having  been  applied  Co  by  toe  plaintiffs  for  information 
respecting  the  responsibility  of  T.,  answered,  that  he  (de- 
fendant) did  not  know  any  thing  of  T.,  except  what  he  had 
learned  from  his  correspondent,  but  that  he  had  a  credit 
lodged  with  him  to  a  certain  amoyqt  by  a  respectable  house, 
which  he  held  at  the  disposal  of  T.  (omitting  to  mention  the 
stipulation  on  which  the  foreign  house  had  given  T.  credit) 
and  that,  upon  a  view  of  all  the  circumstances  rfhich  had 
come  to  the  defendant's  knotfrledgg*  the  plaintiffs  might  exe- 
cute T.'s  order  with  safely  (viz.  an  order  for  the  sale  and 
delivery  of  goods  upon  credit).    It  was  holdeh,  that  on  the 
part  of  the  defendant,  there  was  a  material  soppsedsieifof 
the  truth,  and  evidence  sufficient  for  the  jury  to  find  fraud, 
which  was  the  gist  of  this  action;  although  at  the  time  when 
the  defendant  made  the  representation,  he  added,  that  he 
gave  the  advice  without  prejudice  to  himself. 

,  In  ordinary  cases,  the  person,  who  gives  a  representation  of 
the  credit  of  a  third  person  is  not  liable  beyond  the  value  of 
the  goods  furnished  on  the  facts  of  the  representation* ;  but 
circumstances  may  exist  which  will  render  him  liable  to 
losses  arising  from  subsequent  dealings11. 

Iii  this  action,  the  partyc,  whose  credit  is  misrepresented, 
is  a  competent  witness  for  the  plaintiff. 

« 

•  De  Gntrcs  v.  Svfelj,  q  Csifcp.  N.    cKicfaartoiir.  Smith,  1  Catty.  N, 

P.  C.  533.  1*77. 

%  Hulchinfcon  v.  Bell,  1  Tamil,  55s. 


1 


l-sa>  I 


CHAP.   XVI. 


DETINUE  (1). 
L  Of  the  Action  of  Detinue  f  and  m  what  Cam  U 

II.  Of  the  Pleadings  and  Evidence. 

III.  0/A«J«<^m«ft*. 
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1.  Of  the  Action  tfDehmie,  and  in  what  Case*  it  mq 

be  maintained. 

*  •  * 

THE  action  of  detinue  may  be  maintained  by  any  pens*, 
who  baa  either  an  absolute  or  a  special  property  m  goods, 
against  another,  who  is  in  the  actual  possession,  either  by 
delivery  or  findings  &c*  ($]  of  such  goods,  and  refuses  to 
redeliver  thenv 

In  this  action  the  plaintiff  seeks  to  recover  the  goods  in 
specie,  or  in  feilure  thereof  the  value  (for  it  is  in  the  elec- 
tion of  the  defendant,  whether  he  will  deliver  the  specific 
coods*,  or  pay  the  value  thereof)*  and  also  damages  for  tb* 
detention. 

a  i  last.  9S6.  b.  tort  Eat  ft.  9S9.    Dalftaa*  Ski 

b  See  dittriagai  ad  deUberaad.    At-       823.    Raitaft  Eat  sis. 
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{1)  This  action  has  fallen  into  disuse  on  account  of  the  defen- 
dant being  permitted  to  wage  his  law* 

(2)  In  Kettle  v.  Bromsall,  Willes,  1 18.  it  was  bolden,  that  d* 
tinue  would  lie  for  things  lout  and  found*,  as  well  as  for  things  de- 
livered. If  A.  bargains  and  sells  goods  to  B.  npotfeondition,  (hit 
If  A.  pays  B.  a  certain  som  of  money  at  a  day  nxed,  tbe  sale  shall 
be  void ;  if  A.  pays  the  money,  he  may  hare  detinue  for  tbe  good* 
although  they  came  not  to  the  hands  or  B.  by  baftmefitj  bat  by  bar* 
gain  and  sale.    Bateman  v.  Etman,  Cro.  Eli*.  806. 

a  F.  *.  B.  *s4,  Ed.  its.  8.  P. 
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An  this  action  proceeds  on  the  ground  of  property  irJ  the 
plaintiff,  at  the  time  of  action  brought,  it  cannot  be  main- 
tained, if  the  defendant  took  the  goods  tortiously';  for  by 
the  trespass,  the  property  of  the  plaintiff  is  divested  (3). 

Hence,  alao,  if  a  person  detain  the  goods  of  a  ferate  cr> 
vert4,  which  came  to  his  bands  before  the  marriage,  the  bus* 
band  alone  must  brine  the  action;  because  the  property  is 
in  him  at  the  time  qf  the  action  brought. 

Property  m  the  plaintiff,  without  ever  having  had  pos- 
session is  sufficient : 

*   Hence  an  heir  may  maintain  detinue  for  an  heitf  loom** 

So  if  it  be  enacted  by  a  statute*,  that  goods  imported  ia 
any  other  manner  than  as  theirein  directed,  shall  be  forfeited, 
oue  moiety  to  the  king,  and  the  other  moiety  to  him  who 
will  inform,  seize,  or  sue  for  them.'  a  subject  may  have 
detinue  for  the  moiety  of  gdods  imported  contrary  to  the 
provisions  of  the  statute;  for  by  the  illegal  importation  the 
property  is  divested  out  of  the  owners,  and  by  bringing  the 
action  it  is  vested  in  the  plaintiff,  by  relation*  from-  the  time 
of  the  offence  committed  (4). 

So  if  I.  deliver  goods  to  A .»,  to  deliver  to  B.,  B;  may  have ,. 
datmue;  for  the  property  is  vested  in  him  by  the  delivery 
to  his  use: 

<  The  goods  demanded  tnuat  be  such  as  eta  be  distinguished 
from  other  property,  by  certain  discriminating  marks ;  as 
money  in  a  bagh;  a  horse ;  a  cow1;  a  piece  of  gold  value 

c  6  H.  7*  9-  *•  Bro.  Abr.  Detimie,  pL  t.  r.  Wither**.  $  M<xt.  19s.  IS  Mod, 

53.  per  Brian  C.  J.  may  have  repb-  9*.  S«tk;  993.  0.  €/    » 

▼in.  pi.  36.  fc  1  Hoi.  Abr.  606.  (C)  pi.  1. 

d  Ml.  K.  P.  50.  H  1  Ibtt.ssO  b.  1.  Rat  Abr.  60$.  (A) 

e  Bro.  Abr.  tfettuue,  pi.  80*  pi.  1. 

f  See  stmt.  19  Car.  9*  c.  13.  fcoberts  q.  i  F.  K.  B.  393.  (A)  ed.  4to. 


mm 


(3)  This  position  is  cited  in  Com.  Dig.  and  Other  books;  bat 
the  opinion  of  Vavasor  J.  to  the  contrary,  in  the  same  case,  seem!* 
to  be  better  founded*  Seethe  reasoning  of  Anderson  and  Warbur- 
ton  js.  in  Bishop  v.  Montague,  Cro.  Eliz.  8-24.  to  the  same  effect, 
but  applied  to  the  action  of  trover. 

t4)  This  case  was  recognized  in  Wilkins  v.  Despard,  5  T.  R.  112. 
where  it  wa*  holdenu  that  if  a  ship  be  seized  as  forfeited  under  the 
navigation  act  ( i$  van  $.  c*  1  si)  by  a  governor  of  a  foreign  country 
under  the  ffcjnioion  of  Great  Britain,  the  owner  cannot  maintain 
trespass  against  the  governor*  although  there  has  not  been  any 
sentence  of  condemnation ;  because  the  forfeiture  is  complete  by  the 
seizure,  aud  the  property  is  thereby  divested  out  of  the  turner.         ' 

■  *  ._ 

R  A 
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twenty-one  shillings;  deeds  concerning  the  inheritance  of 
the  plaintiff's  land*,  if  be  can  describe  what  they  are,  and 
what  land  they  concern1;  or  if  such  deeds  are  in  a  chest"; 
and  the  like.  But,  for  money  (not  in  a  bag  or  cbest)  oc 
corn",  and  other  things  which  'cannot  be  distinguished  from 

{property  of  the  same  kind  or  description-,  detinue  will  not 
ie. 
•  ■ 

The  gist  of  the  action  being  the  detainer0,  it  is  necesnir, 
that  the  defendant  should  be  in  possession  of  the  good*. 
Hence,  if  the  bailee  of  goods  die,  detinue  will  not  lie 
against  his  personal  representative,  unless  he  takes  posses- 
sion of  the  goods'  (5).  But  if,  after  the  death  of  the  bailee, 
£  stranger  takes  the  goods,  detinue  lies  against  such 
stranger*.  - 

If  goods  be  delivered  to  husband  and  wife,  detinue  ought 
to  be  brought  against  the  husband  only'.  But  if  they  are 
delivered  to  the  wife  before  marriage,  the  action  must  be 
brought  against  husband  and  wife1. 

From  the  preceding  cases  it  may  be  collected,  that  the 
grounds  of  the  action  of  detinue  are, 

1.  A  property  in  the  plaintiff,  either  absolute  or  spechl, 
(at  the  time  of  action  brought)  in  personal  goods,  which  ait 
capable  of  being  ascertained. 

&  A  possession  in  the  defendant  ty  bailment,  finding,  &c 

S.  An  unjust  detention  on  the  part  of  the  defendant. 


IT.  Of  the  Pleadings  and  Evidence. 


The  manner,  in  which  the  goods  came  into  the  possesion 
of  the  defendant  is  matter  of  inducement  only;  hence,  if 
the  plaintiff  declares  on  a  bailment,  the  defendant  cannot 

Klead  that  the  plaintiff  did  not  bail  the  goods;  for  the 
ailment  is  not  traversable1.  So  where  the  plaintiff  d* 
clared,  that  the  goods  came  to  the  hands  of  the  defendant 
by  finding',  and  the  evidence  was,  that  the  plaintiff  M 

k  x  lint.  9*6  b;  q  ib.pi.  a. 

1  Id.  r  3S  Is.  3.1  n. 

mBaalur.  WhtUtoiiyCro.  E1U.  457.  b  J  liwt  351  b-  .  ' 

n  1 1  net.  986  b.  t  fero.  Abr.  Detinue  He  pen*, **•• 

o  9  Bulst.  368.  u  ^nHsV.Grthttli,  tB<«iP»^R 

p  1  R0l.Abr.tf07.  (D)pl.  1.  UO.  *  '     *    '. 

(5)  Executor*  are  chargeable  in  this  actiou,>n  tt^egTpuo4? 
possession  only.  Bro.  Abr.  Detinue  de  bku^pl.  19.  it  l^,e 
are  three ''executors,  and  one  fiatb  posses  ^io'iK'ije^fiiie  fietf  »{pI0?t 
hiraonly.     lb.  '     *  ^      r 
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delivered  the  goods  to  the  defendant  (an  infant)  for  a  special 
purpose,  and  the  defendant  refused  to  re-deliver  them;  it  Wat 
holden,  that  the  evidence  supported  the  declaration. 

If  the  action  be  brought  for  several  articles*,  it  is  not  ne- 
cessary to  set  forth  the  separate  value  of  each  in  the  de- 
claration; it  is  sufficient  if  tUe  jury  sever  the  values  by  their 
verdict.  * 

The  plaintiff  must  prove  the  detainer  of  the  goods  pre- 
cisely as  laid  in  the  declaration.  Hence,  in  detinue  for  a 
bond  for  100/.  upon  bailment',  if  defendant  Pl^&d,,  that 
he  did  not  receive  a  bond  for  such  sum,  and  it  is  fpund,  that 
be  received  a  bo\\A  for  a  greater  sum,  there  ffuist  be  $. ver- 
dict for  the  defendant ;  because  the  bond  ip  not  the  sai^s  as 
that  which  the  plaintiff  demands. 

The  general  issjie  in  this  action  is  non  detinet,  or  that 
the  defendant  does  not  detain  the  goods,  io  question.  Upon 
thip  issue*,  the  defendant  cannqt  give  in  evidence,  that  the 
goods  we  re"  pawned  to  him  for  money  which  nai  not  been 
paid,  for  such  matter  ought  to  be  pleaded  specially;  but  he 
may  give  in  evidence  a  gift  fropi  the  plaintiff;  for  this 
proves,  that  he  does  not  detain  the  plaintiff's  goods. 


111.  Of  the  Judgment. 

The  form  of  the  judgment  in  this  action  \s\  that  the 
plaintiff  do  recover  the  goods  in  question,  or  the  value 
thereof,  if  the  plaintiff  cannot  have  the  goods,  and  his  da- 
mages; that  is,  damages  for  the*  detention  (6). 

The  language  of  the  judgment  being  in  the  alternative, 
that  tjie  plaintiff  do  recover  the  gppdp,  or  the  value  thereof, 
it  is  incumbent  on  the  jury  to  find  the  value  (7),  and  an 
omission  in  this  respect' cannot  be  supplied  by  a  writ  of  in- 
quiry of  damages*. 

*  PawJv  ?.  Holly,  9  Bl.  R.  853.  b  Per  Coke,  in  Cheyney>csse,  loJUp. 

y  9  Roll.  Abr.  703.    Trial,  pi.  11.  1 19.  b.  recognized  by  Holt  C.  J-  in 

z  1  Inst.  983.  a.  Herbert  v.  Waters,  £alk.  906.  where 

a  Townsend's  1st.  Book  of  Judgments,  he  said,  that  he  thought  that  a  coa- 

344.    ad  Book  of  Judgments,  82, 83,  traw  determination  in  Burton  r. 

84,85.  ^stonV Entries,  909.  pi.  8.  Robinson,  Sir  T.  Raym.  194*  and 

Peter  v.  Ueyirard,  CrO.  Jad.  6S1, 9.  1  Sid.  946.  was  not  law. 

KoiUr.  64.  b.  per  Frowkk  C.  J. 


(6)  The  judgment  in  trover  is,  "  that  the  plaintiff  do  recover 
hii  damaget"    Knight  v.  Bourne*  £n».  Eli*.  J 16. 

(7)  If  several  things  are  demanded,  the  jury  ought'  to  find  the 
value  of  each  particular  thing.    East  T.  $  H.  6. 43.  a. 

r  R  9 
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DISTRESS. 


I.  Of  the  Nature  and  Origin  of  a  Distress. 
II.  Of  the  Causes  for  which  a  Distress  may  be  take*. 

III.  Of  the  Things  which  may,  and  the  Things  wJmh 

may  not  be  distrqined. 

IV.  Who  may  distrain. 

V.  Of  the  Time  at  which  a  Distress  may  be  takes. 

VI.  Of  the  Place  where  a  Distress  may  he  taken. 
VII.  The  Manner  of  disposing  of  Distresses  f  and  herm 

of  the  Sale  of  Distresses  for  Rent  Arrtar. 
Y III.  Of  Pound  Breach  and  Rescous. 
IX.  Of  abusing  the  Distress,  and  of  Irregularity  is 
the  Proceedings  by  the  Party  distraining' 


/ 


I,  Of  the  Nature  and  Origin  of  a  Distress. 

THE  power  of  distraining  was  given  to  the  lord  (ia  lien 
of  the  forfeiture  of  the  land)  for  the  purpose  of  enforcing 
the  tenant  to  perform  those  services,  which  were  the  coo- 
sideration  of  his  enjoyment  of  the  land.  Hence  the  distress 
was  considered  merely  as  a  pledge,  and  the  detention  there- 
of was  justifiable  only  so  long  as  the  duties  iricutentlbtbe 
tenure  remained  undischarged!  If  the  tenant  offered  gages 
and  pledges  lor  the  performance  of  the  seriieevftwUk 
lord,  after  such  offer,  persisted  in  detaining*  the  diatifcss,*)* 
tenant  might  sue  out  a  writ  of  replevin,  the  tenor  of  which 
was,  that  the  defendant  had  taken  and  unjustly  detain*! 
the  goods, "  against  gages  and  pledges*"  llwe  form  if  Hi" 
preserved  in  the  proceedings  iu  replevin*  but  the  offer  of 
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gages  and  pledges  has  fallen  into  disuse.  The  replevin  was 
considered  as  so  much  a  matter  of  right,  that  if  a  person  by 
deed  granted  a  rent  with  a  clause  of  distress,  and  granted 
further,  that  the  distresses  taken  should  be  irreplevisable* 
yet  they  might  be  replevied,  such  a  restriction  being  against 
tbe  nature  of  a  distress*. 


II.  Of  the  Cause*  for  which  a  Distress  may  be  taken. 

}  i 

•» 

1.  Atcammon  Latr.— A^istress  may  be  taken  for  the  non- 
performance of  services,  either  certain  or  such  a*  may  be  re- 
duced to  certainty*,  viz.  heriot-servicec,  rent-service*,  suit- 
service0,  that  is,  suit  to  a  hundred  court,  or fcourt  baron ;  for 
non-payment  of  a  fine  imposed  -on  an  inhabitant  of  a  manor, 
by  the  steward  of  a  court  leet,  for  refusing  to  take  the  cus- 
tomary oath,  when  elected  to  the  office  of  a  constable1" ;  for 
nonpayment  of  an  amerciament  in  a  court  leet,  .for  a  nui- 
sance*, or  for  an  offence  done  in  court*;  lastly,  at  common 
law,  goods  or  cattle  damage  feasant  may  be  distrained1. 

Sf.  By  Prescription.— By  prescription,  a  distress  may  be 
taken  for  an  amerciament  in  a  court  baron*;  fqr  a  penalty 
imposed  for  a  breach  of  a  bye-law1;  for  a  toil  in  a  fair1*  (I). 

3.  Bj/  Sfatute.^nrlt  would  be  an  endless  task  to  enumerate 
.all  the  statutes  which  give  a  remedy  by  distress ;  the  follow- 
ing, however,  cannot  be  passed  over  in  silence ; 

By  stat  4  Geo.  8.  c,  S&  s.  5.  "  Every  person,  hody  poli- 
tic and  corporate,  may  have  the  like  remedy  by  distress, 
and  by  impounding  and  selling  the  same,  incases  of  rent- 
"  seek  (SK  rents  of  assize,  and  chief  rents,  which  have  been 

«  1  lust.  145.,  b.  %  Prat  v.  Stetrn.  Cro.  Jac.  3$9. 

h  1  lost.  96.  a.  hi  Rol.  Abr.  66b.  I.  1. ' 

c  l  Rol.  Abr.  66s.  ft.  47.  i    1  Intt.  149.  a.  161.  a* 

d  mt;  tec  913..     .  k  1  Rol.  AM  666.  1. 6. 

c  1  Rcdi  A,br.  6^5. 1.  40.  1   Dyer,  39 1,  b.  399.  a.  pi.  93. 

-    f>8Cp.  4l.a.  1*1  Ral.  Abr,666. 1.  10.  15. 


(1)  A  distress  may  be  taken,  where  tbe  custom  warrants  it,  for 
a»  amefciatatnt,  m  fide  imposed  by  the  steward  of  4  court  barou. 
,Ce%  EoLtit  Replevin,  pi.  i» 

(<Z\  N.  There  cannot  be  a  rent-seek  issuing  out -of  a  term  for 

J  ears.    Hence,  if  a -lessee  Cot  yean  assign  his  term,  reserving  to 
taself  a  -rent  he  caaoot  enforce  the  payment  of  such  rent  by 
distress;*  because  a  rent  00  reserved  was  notdistrainable  for  at  com* 
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duly  answered  or  paid,  for  the  space  of  three  year*,  withia 
■•  the  $p&c£  of  twenty  years  before  the  93d  day  of  January, 
•*  1731 ,' or  shall  be  thereafter  created,  as  fn  case  of  rent 
*'  reserved  upon  lease." 

In  Bradbury  v.  Wright,  Doug.  624.  the  court  were  of 
amnion,  that  a  rent  reserved  on  a  grant  in  fee  (3),  made 
after  the  statute  of  quia  emp tores,  and  before  the  4  Geo.  2. 
c  €8.  wns  in  its  nature  a  renf-seck,  fend  that  it  could  not  be 
distrained  for,  except  under  the  preceding  statute;  in  which 
case  the  distrainor,  in  his,  avowry,  ought  to  hate  alleged, 
that  the  rent  had  been  duly  answered  or  paid,  for  the  space 
of  three  year*,  within  the  spacejpf  twenty  years*  before  the 
first  day  of  the  session  of  parliament  in  which  this  statute 
was  made* 

By  stat.  11  Geo.  g.  cj  10.  s.  18.  "  Landlords  may  distraia 
"  for  double  rent,;  upon  tenants  who  do  not  deliver  up 
possession  after  having  given  notice  of  .their  intention  to 
quit,  during  all  the  time  such' tenants  continue  in  pos- 


"  session." 


Where  there  are  rents  for  which  the  petty  cannot  distrain, 
although  be  may  have  an  assize,  yet  remedy  may  be  bad  for 
such  rents  rn  a  court  of  equity". 

n  Per  Corayos  8.  Exch.  Trin.  5  and  6  Geo.  2.  BIS. 


.■   *    '  ' 


inon  law,  and  not  being  a  rent-seek,  it  cannot  be  distrained  fa 
under  the  operation  of  this  statute.  ■  ■    v.  Cooper,  C.  & 

£  Wils.  375. ;  but  in  such  case  an  action  of  debt  is  maintainable 
Newcomb  v.  Harvey,  Carth.  161. 

(3)  A  rent  of  this  kind  prior  to  the  statute  of  fttt*  emptor^ 
would  have  been  properly  denominated  a  fea*farm j*uL  Tbevord 
fecrfarm  imports  every  rent  or  service,  whatever  the  quantum  may 
be,  which  is  reserved  on  a  grant  in  fee.  It  is  not  property  appli- 
cable to  any  rents,  except  rent-service.  Hence,  aineotfie  statute 
of  quia  emptores,  the  granting  In  the  fee-farm,  except  by  the  kings 
is  bectfme  impracticable;  for,  by  the  operation  of  that  Watote,  the 
grantor  parting  with  the  fee  is  without  any  reversion,  anfl'^ithoot 
a  reversion  there  cannot  be  a  rent-service*.  But  a  grant  iafeM* 
serving  a  perpetual  rent,  with  a  power  of  distress,  will  be  as  gow 
as  a  rent-crraraet'.  And  it  seems,  that  if  sutJh  a  rent  were  crftW 
at  this  day,  without  a  power  of  distress,  as  it  most  be  *<fnsideiW«j 
a  rent-seek,  it  would  be  distrainable  for  under  the  befbTe*taeMW8* 
statute,  4  Q.  3.  c.  28.  s.  5. 

•  LUt,  sec.  fii6.  f  Haig.  l  last.  143.4?.  n.  h 
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III,  Of  the  Things  which  may,  and  the  Things  which 

may  not,  be  distrained. 

0 

1.  For  Rent  Arrtar.+-l?  may  be  laid  down  *b  a  general 
proposition,  that  all  moveable  chattels  of  the  tenant  may  be 
distrained  for  rent  arrear,  if  they  are  found  upon  the  land 
demised9. 

If  the  cattle  of  a  stranger  are  trespassers  on  the  lancLpf  the 
tenant,  the  lord  may  distrain  them,  although  the  stranger 
make  fresh  suit?,  and  although  the  cattle  be  not  levant  and 
couchant*.  But  if  the  cattle  of  their  own  accord  leave 
the  land,  the  lord  cannot  distrain  themr.  So  a  lessor  cannot 
distrain  a  stranger's  cattle  which  escape  fro**  a  close  be- 
longing to  a  stranger,  into  the  (and  where  the  rent  issues, 
through  defect  of  fences,  which  either  the  lessor4  or  his  te- 
nant* was  bound  to  repair  (4). 

If  the  estate  of  tenant  at  will  he  determined  either  by  his 
own  death*,  or  by  the  act  of  the  landlord,  he  or  his  execut- 
ion may  reap  the  corn  sown  by  him.  And  therefore,  such 
corn,  *  though  purchased  by  another  person,  cannot  be  dis- 
trained (in  case  of  the  death  of  the  tenant  at  will)  for  rent 
due  from  a  subsequent  tenant. 

With  respect  to  those  things  which  by  law  are  privileged 

•  Com.  Pisf  BiatrcM,  B.  1.  and  4  T.  R.  r  1 1  H.  7.  4.  a. 

367.  S.  P.  per  Ld.  Kenyon  C.  J.  in  a  3  Leon.  7.  ,     >  -.    " 

Gorton  v.  F*lkaer«  t  Dyer,  317*  b.  sis.  a. 

p  7  H.  7.  1.  b.  2.  a.  a  Eaton  v,  Southby,  Willes,  131. 

q  15  H.  7. 17.  b. 


'T  T 


(4)  "  There  is  a  difference  between  a  lord  distraining  within  his 
seigaory,  and  a  landlord  distraining  for  rent  reserved  on  his  own 
lease;  for  the  lord  has  nothing  to  do  with  the  land  or  the  fences* 
and  so  it  is  not  material  to  him  whether  the  fences  are  repaired  or 
not;  but  it  is  otherwise  of  a  .landlord ;  for  be  himself  ought  to  re* 
pair,  or  to  provide  that  his  tenant  repairs  them,  else  he  would  take 
;  advantage  of  his  own  wrong.  And  this  diversity  seems  to  be  war* 
;*inted  b~y  the  book*,  Dy.  317,  318.  99  Edwf  4.  40  b.  7  H.  7-  1. 
)Qv  H,  7*  *l.  )£  fi  7.  17.  But  if  the  cattle  qscape  into  the  land 
without  any  defect  of  the  fepces,  Qr  where  the  tenant  of  the  land  m 
which  they  are  distrained,  is  not  bound  tp  repair  the  fences,  through 
the  defect  of  which  the  cattle  escape  and  are  distrained,  it  is  im- 
material to  the  lord  or  landlord,  whether  they  aje  levant  or  con- 
chant  or  not"  Per  Saunders,  in  Poole  v.  l^ongueviUe*  g  Stund, 
m.    See  also  Kemp  y,  Crowes,  g  U>tm,  )A8ft, 
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from  di«tfCf a,  it  may  be  obserr cd  that  some  are  privileged 
absolutely,  and  some  conditionally.  In  the  first  cfeas  may 
benumt>eFed,  '■         . 

•  *  *      *  •  •  » 

1.  Animals,  /era?  naturce,  whereof  a  valuable  property  ia 
not  in  any  pevson ;  as  bucks,  <Joes,  &c  Deer  kept  within 
an  inclosui*  do  pot  fall  within  this  class,  for  they  may  'be 
distrained*. 

£•  Such  things  as  cannot  be  restored  to  the  owner  in  the 
same  plight  ana  condition  as  they  were  in  at  the  time  of 
taking  them. 

•  This  exemption  proceeds  on  the  ground  of  the  distress 
having  been  considered,  at  common  law^  merely  as  a  pledge*; 
and.  for  this  reason,  sheaves*  and  shocks  of  corn  were  not 
distrainable;  but  now,  by  stat.2  W.  &  M.  c.  5.  s.  S. *c  sheaves 
"■*  or  cocks  qf  corn,  or  loose  corn,  and  hay  Tying  upon  any 
M%  part  of  the'  land  charged  with  "the  rent,  may  be  seized,  sei 
**  cured,  and  locked  up  in  the  place  where  found,  in  the 
"  nature  of  a  distress,  until  replevied ;  but  the  same  must 
"  not  1)e  reihcrred  to  the  damage  of  the  owner  from  sdch 
J*  placet9*    •'.'.* 

'  3.  Things  fixed  to  the  freehold;  as  furnaces,  cauldrons, 
the  doprs  or  winddws  of  a  house,  or  the  like*. 

At  coftimori  law,  corn, growing  could  npt  be  distrained, 
because  it  adhered. tp  the  freehold*.  But  now,  by  stat 
11  Geo. -8.  c.  19.  s.  8.  "  Landlords,  or  their  bailiffs,  of  other 
persons  empowered  by  them,  may  distrain  corn,  grass,  or 
other  product,  growing  on  any  part  of  the  lapd  demised.** 

"  4.  Things  delivered  to  a  person  exercising  a  trade9,  to  be 
Wrought  or  manufactured  in  the  way  of  his  trade,  are  not 
distrainable,  as  cloth  delivered  to  a  tailor.  So  a  horse  stand* 
ing  in  a  smith's  shop,  for  the  purpose  of  being  shod,  or  in  a 
common  inn  (4)>  cannpt  be  distrained,  because  it  must  be 
.presumed  that  such  things  so  found  belong  to  strangers, 

*  Davifs  ▼.  Powell.  Witfea,  47.  a  1  Inst.  47.  a. 

y  l  lost  47.  a.  b  1  Rol.  Abr.  666.  H.  pi.  s. 

s  Wilson  y.  Dadtef,  a  Ntod.61.   '  c  1 1nst.  47.  a.  * 


44 
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•  (6)  It  seems,  that  the  privilege  of  a  commotk tHtr'does  not  ex-» 
tend  to  a  livery  stable.  See  Fm*ei»  v.  Wyattj  1  Blr  R*  48S.  and 
9  Bnrr.  1498.  where  the  question  ^ras,  <*  whether  *  eamaj^  staad- 
ing  in  the  yard  of  a  livety  stable  was  dfetufidabte  for  vein  da4  t» 
*he  landlord  from  the  keeper  of  the  Kvevy  stable**'  Tha^ase^fla 
twice  argued;  hot  the  court  appearing  to  be  strongly  fraetiagd  to 
fevoar  ©if  the  distress,  the  owner  of  the  eavriate  deciinad  twinging 
the  question  to  a  third  argument;  which  tad  been- directed  by  the 
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•  5.  Goods  distrained,  damage  feasant?  ibr  tKe]r>*l»/iintha 
custody  of  the  law*  (6).  •«  <■?         .  c      '  ' 

Among  those  things  which  are  privileged  f  rofo  dTstre^ 
conditionally*  may  be  numbered,-  vv:-t  ;<....<    •».  r-.-r  a 

1.  Beasts  of  the  plough,  whit*  arte  ^ethfft/  if  thfel*  Wi 
sufficient  distress  besides  oh  thd  Iftntf  Wbehc£  the  tent  W 

guesM7).  ri-^;u«.i 

2*  Implements  of  trade,  as  a  stocking  frame',  or  a  tooth*, 
if  they  are  in  actual  use,  and  there  is  a  sufficient  dlstresft 
besides.  •  -•    .  < 

3.  Other  things  in  actual  use,  as  a  horse  whereon- a  per* 
son  is  riding*1,  or  an  ax  in  the  hands  of  a  person  cutting 
wood,  &c.  : 

These  two  last  instances  of  exemption  proceed  on  t£iis 
ground,' that  if  in  such  cases  a  power  of  distress  were  giyea 
py  law,  the  exercise  of  it  would  frequently  lead  to  a,  breach 
of  the  peace*  !       !       •• 

With  respect  to  those  things  which  may  ;h$,  digtmiiied 
damage  feasant,  it  may  be  laid  down  as  a  general  rule,  that 
all  chattels  trespassing  on  the  land  may  be  detrained  damage 
feasant.  ..-'.,  %    ^  . 

The  law,  indeed,  has  extended  this  principle  so  far  as  to 
permit  A.  to  distrain  the  cattle  of  B.  damage  feasant1,  in  the 
close  of  A„  although  they  were  put  thereby  a  stranger, 
without  the  privity  of  B.  It  is  to  be  observed,  however; 
that  a  horse  whereon  a  man  is  riding,  cannot  be  distrained 
flamage  feasant*;  for  the  same  exemption  is  allowed  here 

■> 

4  i  Inst.  47.  a.  hi  lost.  47.  a. 

•  l  lmt.  47:  a.  b.  161.  a.  i  I  Rol.  Abr.  665. 1. 95* 

f  Simptou  v.  Hartopp,  Willes,  512.  k  Storey  v.Robinaoo,  6T.K.  IdB.pef 

Watter.  Davieg,  Scaec.'H.  90G.  3.  Deiiispo  Jf.  iu  CoHint  y.  ^Uniaoq, 

MS.  S.  P.  Say.  tt.  139. 
f  Gortonv.  Falkner,  4T.  R.  56*. 


(6)  It  seems  that  the  same  rale  holds  with  respect  to  goods 
taken  in  execution,  and  for  the  same  reaaoo.  Eaton  v.  Southby, 
WMes,  131. 

(7)  Bui  beasts  of  the  plough  may  be  distrained  for  the  poor  rates, 
aithqagh  t)»>rt  lire  odfte^istraioable  goods  op '  the  premises  mora 
than'  tiuJftcwot  to  answer  tbe  value  of  the  .demand.-  Hutching 
v.  Chambers*  1  Bajrr.,  679-  This  decision  proceeded  on  the  ground* 
{bat  a  seisane  uode*  the  stat*  43  Bliz.  c*  2„  and  similar  acts*  resem- 
bled a  common:  law  distress  only  in  being  replevisabta ;  > ead  thatit 
was  in  other,  respects,  analogous  to  a  common  law  execution,  under 
whiob.  any  googs«o£  the  debtor  onay  be  seiasx)v 
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m  in  cut*  of  JisWss  for  real  srvear,  tad  for  the  seme  As- 
ian; lest  by  the  permission  of  such  distress  a  beach  of  the 
peace  should  ensue. 

By  stat  T  Ann.  c.  13.  s.  3.  it  it  enacted  and  dcciarod.  that 
process  of  distms  against  the  goods  of  any  ambassador  or 
other  public  minister  of  a  foreign  state,  or  of  their  domestic 
servants,  shall  be  void. 


«« 


IV.  Who  may  distrain. 

1.  By  State**— By  stat.  7  H.  8f.  c.  4.  it  is  enacted',  "That 
*  the  rfccoverors  of  manors,  lands,  and  advowsons,  their 
"  heirs,  and  assigns,  may  distrain  for  rents,  service*,  and 
"  customs,  due  and  unpaid,  and  make  avowry  and  justify 
"  the  same,  and  have  like  remedy  for  recovering  them  as 
"  the  teoo*eveea  might  have  done  or  had,  although  the  re* 
••  coyerors  were  never  seised  thereof." 

By  stat  &9  H.  8.  c.  37.  s.  1.  *•  The  personal  represents* 
44  tives  of  tenants  in  fee,  tail,  or  for  life,  of  rent-services, 
"  rent-charges,  rents-seek,  and  fee  farms,  may  distrain  for 
the  arrears,  upon  the  land  charged  with  the  payment,  js 
long  as  the  lands  continue  in  the  seisin  or  possession  of  the 
u  tenant  in  demesne,  who  ought  to  have  paid  the  rent  or  fee 
99  farm,  or  of  some  person  claiming  under  him  by  purchase, 
*'  gtfU  °r  descent" 

■ 

This  statute  provides  a  remedy  where  the  testator  dies 
teised  of  a  rent  to  him  and  his  heirs,  or  for  life,  and  where 
by  his  death  there  was  not  any  remedy  for  the  executor  at 
the  common  law-;  hence,  executor  of  tenant  for  life  of  a 
Tent-charge  may  distrain  fpr  rent  arrear  under  this  statute; 
but  where  the  executor  has  remedy  by  the  common  law  by 
action  of  debt,  as  in  the  case  of  an  executor  of  tenant  for 
years  of  a  rent  charge,  if  he  lite  so  long,  this  statute  does 
not  apply*.  Neither  does  this  statute  extend  to  copyhold 
rants9. 

By  s.  3, "  Husbands  seised  in  right  of  their  wives,  in  fee, 
«'  tail,  or  for  life,  of  any  rents  or  fee-farms,  may  distrain, 
f ■  after  the  death  of  their  wives,  for  arrears  due  in  their  life 
"  time.*9.    And  by  s.  4.  "  Tenants  pur  outer  vie,  of  rents  and 

1    Sm  4  lntt.  W4.  b.  n  Twnw  ▼.  Lee,  Cro,  Ctr.  471. 

m  Hwl  ? >  Pell,  i  Ld.  itym.  172.  *  Applet.*  ».  Mley,  Ydv-nt 


**  fee^farms,  and  their  personal  fepretefttstto*,  Wiy  dtetmin 
M'ofi  the  land  charged  after  the  death?  of  teste*  que  vie,  ft* 
"  arrears  due  in  the  life  time  of  cestui  quctie" 

A.  Beised  in  fee,  let  to  the  plaintiff  for  twenty-one  years, 
and  afterwards  dyin£  seised  of  the  reversion,  the  defendant 
administered*,  and  distrained  for  half  a  year's  rent  doe  to 
the  intestate,  for  which  he  avowed.  Cht  demurrer  to  thev 
rtvbwry,  it  was  objected,  that  there  was  not  any  privity  of 
estate  between  the  administrator  and  the  lessor,  arid  tberew 
fore  the  avowry,  which  is  ift  the  realty,  could  not  be  main-* 
fained  by  him.  And  it  was  observed,  that  this  was  a  casat 
out  of  the  stat  of  39  H.  8«  c.  37.  for  that  only  give*  a  ret 
medy  by  way  of  distress  for  rents  of  freehold,  and  of  thia 
opinion  the  court  seemed  (8).  1  Inst  102.  a.  4  Rep*  50.  Cro« 
Car.  471.  Latch.  911.  Wade  v.  Marsh  were  cited,     . 

One  entitled  to  the  separate  herbage  and  feeding  of  * 
closes  for  a  certain  time,  may  ^strain  cattle  belonging  to 
the  owner  of  the  close,  damage  feasant  there  during  that 
time. 

If  a  terre-tenant,  holding  under  two  tenants  in  common', 
pay  the  whole  rent  to  one,  after  notice  from  the  other  not 
to  pay  it,  the  tenant  in  common  who  featfs  the  notice  inay 
distrain  for  his  share. 

One  tenant  in  common  may  take  a  distress  without  h[s 
companions,  and  avow  solely*. 

Grant  of  rent  to  testator  for  years,  with  a  clause  of  dia> 
tress,  that  the  grantee  and  his  heirs  may  distrain1.  Adjudged, 
that  the  executor  should  distrain,  and  not  the  heir. 

f  Renvin  y.  Watkin,  M.  5  G,  a.  B.  R.    r  Harrison  v.  Barnfay,  3  T.  R.  94*. 

MSS.  a  Cro.  £lis.  530. 

q  Burt  v.  Moore,  5  T.  R.  329.  t  barrel  v,  Wilson,  Cro.  Efix.  644. 

■  '  '  '  ■ 

(8)  But  in  Powel  v.  Killick,  Middlesex  Sittings,  M.  2$  G.  *, 
where  in  trespass  for  entering  plain  tiff's  house,  and  carrying  away 
Iris  goods,  iipon  not  guilty,  defendant  gave  in  evidence  that  ne  was 
executor  of  A.,  who  was  plaintiff's  landlord  of  the  house,  and  that 
he  distrained  for  rent  due  to  his  testator  at  the  time  of  his  death; 
it  was  objected  for  plaintiff  that  executor  was  empowered  to  distrain 
only  by  virtue  of  the  stat.  3$  H.  8.  c.  37*>  ahd  that  that  statnte  ex- 
tended  to  the  executors  and  administrators  of  those  persons  only* 
to  whom  rent-services,  rent-charges,  rent-seek,  or  fee  farms  were 
due,  and  that  the  present  case  did  not  fall  within  either  of  those 
descriptions.  But  Lee  C.  J.  overruled  the  objection,  and  said, 
this  was  a  rent-service,  the  testator  being  in  his  life-time  seised  in 
fee,  and  the  plaintiff  holding  under  a  tenure  which  implied  fealty, 
Serjt  Hill's  MSS.  14  D,  7?,  and  Ball,  N,  P.  57,  S.  C, 


\ 
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A 'mortgagee  after  giving  notice  of  the  mortgage  to  the 
tenant  in  possession",  under  a  r  lease  prior  to  the  mortgage, 
is  entitled  to  such  rent  a*  shall  be  in  arrear  at  the  time  o£ 
notice,  and  to  the  rent  which  accrues  afterwards,  and  may 
distrain  for  the  same  after  such  notice. 

,  If  by  a  custom  the  lord  is  precluded  from  turning  cattle 
on  the  common  during  a  certain  season  of  the  year*,  a  com- 
moner may  distrain  the  lord's  cattle  which  are  turned  on 
during  that  time. 

•  Wherever  there  is  a  colour  of  right  for  turning  cattle  on 
a-  t&nttnoti*,  a  commoner  cannot  distrain,  because  it  would 
be1  judging  for  himself  i*  a  case  which  depends  on  a  mora 
Competent  inquiry.  Hence,  where  the  right  of-  common 
was*  for  two  sheep  for  every  acre  of  land  in  the  possession 
of  each  commoner,  it  was  to  olden,  that  one  commoner  could 
ntft  distrain  the  sfceep  of  another  for  a  surcharge  (9). 

The  general  rule,  however,  that  one  commoner  cannot 
distrain  the  cattle  of  another  may  be  superseded  by  a  spe- 
cial agreement*:  as,  where  A.,  being  possessed  of  a  quan+ 
tity  of  land  in  a  common  field*  and  having  a  right  of  com- 
mom  over  the  whole  field,  and  B.  having  also  a  rigttf  of  com-* 
mop  over  the  whole  field,  they  entered  into  an  agreement, 
for  their  mutual  advantage  and  convenience,  not  to  exercise 
their  respective  rights  for  a  certain  term  of  years,  and  each 
party  covenanted  to  that  effect.  During  the  term  the  cattle 
of  B.  came  upon  the  land  of  A.,  it  was  holden,  that  A. 
might  distrain  them  damage  feasant;  for,  by  the  operation 
of  the  agreement,  B.  stood  in  the  situation  of  a  stranger  with 
regard  to  A. 

A  tenant  holding  over  after  the  expiration  of  bis  term, 
cannot  distrain  the  landlord's  cattle,  which  were  put  on  the 
land  by  the  landlord  for  the  purpose  of  taking  possession*. 

Lessee  for  years  assigns  his  term,  reserving  a  rent,  he 

*       »  • 

a  M«ra  v.  Galtinwre,  Doug.  97s.  1  WbiUman  r.  King,  a  H-  BI.  4. 

x  l  Rol.  Abr.  405,  406.  (A.)  pi.  6.  ft  Tauutou  v.  Costar,  7  T.  R.  431. 

y  Hall  v.  Harding,  4  Burr^  2426. 


•  1 
.  (9)  But  where  cattle  are  turned  on  the  common  without  anj 
colour  or  pretence  of  right,  a  commoner  may  distrain  them.  Ad- 
mitted in  Hall  v.  Harding,  4  Burr.  2426.  It  was  said  by  Bathurst 
Jf.  and  not  denied  by  the  rest  of  the  court,  that  if  a  man  who  has  a 
right  of  common  upon  the  lord's  waste,  for  cattle  levant  and 
couchant  on  his  land,  surcharge  the  common,  the  lord  cannot  far 
-that  <iau>e  distrain,,  for  the  lord  cannot  judge  thereof  Aoon* 
3  Wils.  1^6, 


/ 
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cannot  distrain  for  such  tent  arrear  at  «omtnoi>«law* ;  bjepatpe 
he  has  not  any  reversion ;  nor  can  be  distrain  for/,  it  waiter 
atat.  4  Geo.  3.  c:  98.  s.  5.  as  a  rent-seek ;  because  a  renU 
seek  cannot  issue  out  of  a  term  for  years ;  but  be  may  main* 
tain  an  action  of  debt6. 


sgsssassase 


V.  Of  the  Time  at  which  a  Distress  may  be  taken. 

As  rent  is  not  due,  until  the  last  minute  of  the,  natura) 
day,  on  which  it  is  reserved4,  it  .follows,  that  a  distress  for 
rent  arrear  cannot  be  made  on  that. day  (10).  Hence,  ^t  com- 
mon law,  if  a  lease  was  made  at  Michaelmas,  for  a  year,  re~ 
serving  rent  on  the  feasts  of  the  Annunciation  and  St  Mi- 
chael the  Archangel,  the  lessor  was  deprived  of  his  remedy 
by  distress  for  the  rent  due  at  Michaelmas;  because  he 
could,  not  distrain  after  the  expiration  or  the  ternV\\  But 
now  by  stat.  8  Ann.  c.  14.  s.  6.  "  Any  person,  having  any  rent 
"  in  arrear  upon  any  lease  for  life  or  lives,  or  for  years  of 
"  at  will,  may  distrain  for  such  arrears  after  the  determiner 
"  tion  of  the  lease:  providedf  such  distress  be  mad$  within* 
"  six  calendar  months  after  the  determination  of  such  lea'sej 
M  and  during  the  continuance  of  such  landlord's  title  or  ih- 
<c  terest,  and  during  the  possession  of  the  tenant  from  whom 
**  such  arrears  became  due."  ' 

Although  this  proviso  is  in  terms  confined  to  the' posses* 
sibn  of  the  tenant*,  yet  it  has  been  holden,  that  where  the 
tenant  dies  before  the  term  expires,  and  his  personal  repre- 
sentative Continues  in  possession  during  the  remainder,  and 
'after  the  expiration,  of  the  term,  the  landlord  may  distrain 
within  six  calendar  months  after  the  end  of  the  term  for 
tent  due  for  the  whole  term.  l 

It  may  be  observed.,  that  a  distress  for  rent  arrear  can  be 
taken  only  during  the  day-time*  (11} J  but  cattle  dam&ge 


▼.  Cooper,  2  Wilt.  37s.  t  S.  7. 


<  Newcomb  ▼.  Harvey,  Carlh.  16 1,9.     g  Braithwaite  y.  Cooksey,  l  H.  BL 

,d  Duppa  v.  Mayo,  l  Saund.282.  465. 

vt  1  lust.  47.  b.  b  1  Inst.  US.  a. 
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(10)  "  One  cannot  distrain  the  saiae  day  4he.  rent  grows  due,  but 
it  n»«st  be  theday  after/'  2  l  H.  6.  40.  Vid.  1 4.  H,  4. 3 1 .,  Sir  M. 
•Hal*,MS$««it*d  by  Mr.  Ilargrave,,l  lost.  47*  V  u.  6. 

1    (H)  "  Before  sttu-ming  or  after 'sun  set,  no  man  may  distrain 
but  for  dtuoage  feasant."     Mirrour,  c.  2*  *•  8f>. 
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feasant  mfty  be  distrained  not  only  in  the  day-time,  but 
during  the  night  also ;  et^erwise  they  might  escape. 


VI.  Of  the  Place  where  a  Distress  majf  be  taken. 

9 

A  D1ST&E98  for  rent-service  may  be  taken  in  any  part  of 
the  land  holdeiu 

So  for  a  Tent  charged  or  reserved  upon  a  lease  upon  any 

{art  of  the  land  out  of  which  the  rent  issues.  And  tf  a 
ouse  be  upon  the  land  demised  or  charged1,  a  disttese  may 
be  taken  in  the  house,  if  the  outer  door  be  open  (19).  For  a 
rent-service  or  rent-charge  issuing  out  of  the  land,  which 
lies  in  different  counties,  a  distress  for  the  whole  may  be 
taken  in  one  county".  So  if  a  rent-charge  issue  out  of  land 
in  the  possession  of  many  tenants,  a  distress  may  be  taken 
upon  the  possession  of  one  for  the  whole  rent,  for  it  issues 
out  of  eacn  part1.  But  where  there  are  separate  and  distinct 
demises,  there  must  be  separate  distresses  on  the  several 
premises  subject  to  the  distinct  rents,  although  the  several 
premises  are  demised  to  the  same  tenant", 

i  1R0L  Abr.671.l.  5.  I   iRol.Abr.  671.  t33. 

k  lb.  1.  *7.  30*  m  Rogers  r.  Birkmire,  Str.  104a 


(12)  A  distress -may  be  in  a  house  through  the  doors  or  win- 
dows. Com.  Dig.  tit.  Distress.  (A.  3.)  "  If  an  outward  door 
be  open,  an  inner  door  may  be  broken  in  older  to  take  a  dtstiest," 
per  Lord  Hardwicke  C.  J.  in  Browning  v%  Dann  and  others,  Ca. 
Temp.  Hardw.  168.  "  But  a  padlock  put  on  a  barn  door  cannot 
.be  opened  by  force  for  the  purpose  of  distraining  the  com."  per 
.Lord  Hardwicke  C.  J.  N.  Gates  or  inclosures  cannot  be  broken 
open  or  thrown  down  to  take  a  distress.  1  Inst.  16 1,  a.  By  stat 
11  G.  2.  c.  19.  8.  7.  "  Any  place,  in  which  goods  or  chattels,  fran- 
•*  dnlently  or  clandestinely  conveyed  away,  are  locked  up  or  se- 
**  cured,  so  as  to  prevent  the  same  from  being  taken  as  a  distress 
"  for  rent  arrear,  may  be  broken  open  and  entered  in  the  day-time 
«  by  the  party  distraming ;  first  calling  to  his  assistance  the  con- 
"  stable  or  other  peace  officer  of  the  place,  where  the  goods  are 
• "  suspected  to  be  concealed ;  and  in  case  of  a  dwelling  hoaoe*  oata 
*"  being- first  made  before  a  justice  of  the  peace  (of  a  teasoaabJe 
"  ground  to  suspect  that  such  goods  are  therein;  and  the  same 
•*'  may  be  taken  and  seized  for  the  arrears  of  rent,  as.  if  they  had 
"  been  in  an  open,  place." 
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By  slat.  11  Geo.  2  c.,19.  t.  g.  "  Tbe  landlord  may  dig- 
train  any  cattle  or  stock  of  tfre  tenant,  depasturing  on 
any  common  appendant  or  appurtenant,  or  any  ways  bo* 
longing  to  tbe  premises  demised." 

If  the  lord  come  to  distrain  cattle  which  be  sees  then 
within  bis  fee*,  and  the  tenant  or  any  other  person,  to  pre* 
Vent  the  lord  from  distraining,  drive  the  cattle  out  of  the 
lord's  fee  into  some  other  place,  yet  may  the  lord  freshly 
follow  and  distrain  the  cattle;  for  in  judgment  of  law  the 
distress  will  be  considered  as  taken  within  his  fee. 

A  different  rule  holds  with  respect  to  distresses , for  fla* 
mage  feasant0 ;  for  if  the  owner  of  the  beasts  chase  them 
out  of  the  soil,  even  with  a  view  to  evade  the  distress,  yet 
the  owner  of  the  soil  cannot  distrain  them;  'because  th? 
beasts  must  be  damage  feasant  at  the  time  of  tbe  distress. 

By  stat.  11  Geo.  2.  c.  19.  s.  1.  (13).  u  If  lessee  for  life* 
•*  i.  W.  or  otherwise,  of  lands  or  tenements,  upon  the  d&5 
mise  whereof  any  rents  are  reserved,  shall  fraudulently  otf 
clandestinely  carry  off  bis  good&from  such  demised  pre* 
mises,  to  prevent  a  distress,  the  lessor,  or  any  empowered 
by  him,  may,  within  thirty  days  after  carrying  off,  distrain! 
such  goods,  wherever  found,  for  the  rent  arrear,  and  sell 
"  or  dispose  of  the  same,  as  if  distrained  on  the  premised; 
**  provided?,  before  the  seizure,  such  goods  have  not  been 
"  sold,  bon&fide,  and  for  a^aluable  consideration,  to  a  perw 
"  son  not  privy  to  the  fraud" 


«< 
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VII.  The  Manner  of  disposing  of  Distresses,  and  herein 
of  the  Sale  of  Distresses  for  Rent  Arrear. 

At  the  common  law,  the  party  distraining  might  have 
driven, the  distress  from  the  place  where  it  was  taken,  into 

o  l  Itttt,  ifr.a.  p  &4.  (u). 


(13)  This  section  is  copied  from  the  second  section  of  the  four- 
teenth chapter  of  the  8th  of  Ann,  and  differs  from  it  only  no  to  the 
tine  allowed  for  the  seizing  the  goods  after  the  carry  roe  off;  the 
statute  of  A  nnmNowm^  ooly  five»  and  thts-statufce  thirty  days*      •  • 

(14)  Hm  section  is  copied  from  the  3d  of  the  8  Ann,  c.  14.  with 
.the  exception  6f  the  words  in  italics. 
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any  other  place,  even  in  a  distant  county.  It  is  obvious*, 
that  the  exercise  of  such  a  power  must  have  been  attended 
trith  great  oppression ;  more  especially,  as  the  tenant  wa* 
obliged  to  provide  sustenance  for  his  beasts,  if  they  were 
impounded  in  an  open  pound ;  and  the  beasts  being  driven 
into  a  foreign  county,  the  tenant  must  frequently  have  been 
at1  a  loss  where  to  make  a  replevin.  A  partial  remedy  for 
this  evil  was  -afforded  by  stat,  53  H.  3.  c.  4.  which  prohibited 
all  parsons  from  driving  the  distress  out  of  the  county  where 
it  was  taken.  But  the  stat  1  &  9  PhiL  &  Mary,  c  12.  bu 
ffiven  a  further  check  to  it  By  the  last  mentioned  atatnte 
it  is  enacted, "  that  no  distress  of  cattle  shall  be  driven  oat 
**  of  the  hundred,  rape,  wapentake,  or  lath,  where  the  dis- 
u  tress  is  taken,  except  it  be  to  a  pound  overt  within  the 
**  same  shire,  not  above  three  miles  distant  from  the  place 
"  where  the  distress  is  taken;  and  no  cattle  or  other  goods 
"  distrained  for  any  manner  of  cause,  at  one  tkne,  shall  be 
"  impounded  in  several  places,  upon  pain  of  forfeiting,  to 
"  the  party  grieved,  one  hundred  shillings  and  treble  da* 
*•  mages." 

If  the  hundred,  in  which  the  cattle  were  distrained,  be  in 
one  county,  and  the  hundred  into  which  they  were  driven 
be  in  another,  the  venue  may  be  laid  in  either  county'. 

.  Persons  distraining  for  rent  arrear*  may  impound  the  dis- 
tress iu  any  convenient  part  of  the  land  chargeable  with  the 
rent. 

The  stat  11  Geo.  2.  c.  19.  s.  8.  which  empowers  the  land- 
lord to  seize  growing  crops  as  a  distress,  authorizes  him 
to  cut,  gather,  and  lay  up  the  same,  when  ripe,  in  barns 
or  other  proper  place  on  the  premises,  if  any ;  if  not,  then 
in  other  barns  or  proper  place,  as  near  as  may  be  to  the 
ff  premises,  notice  thereof  being  given1  to,  or  left  at,  the 
"  last  place  of  abode  of  the  tenant,  within  one  week  after 
•'  the  lodging  of  the  distress." 

Sale  of  Distress  for  Rent  Arrear.— At  the  common  law, 
distresses  for  rent  arrear  could  not  be  sold,  but  only  de- 
tained as  pledges  for  the  enforcing  the  payment  of  such 
rent;  but  now,  by  the  stat.  2W.&M.  sess.  1.  c 5.  &£» it 
is  enacted,  "  That,  where  any  goods  or  chattels  shall  be  dii- 
"  trained  for  any  rent  [lb)  reserved  and  due  upon  any  con- 

q  S  fntt.  106.  a  Stat.  11  G.s. c.  19, ft,  10. 

*  Pope  v.  Dam,  9  Taual,  959.  t  S.  9. 


4« 
€€ 


(15)  "This  statute  does  not  affect  distresses  damage  f*mV, 
consequently  they  remain,  as  they  were  at  cetnmsn  !■*>  *** 


I 
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*  tragt*  and  the  tenant  Q/  *>w»fcr  of  the  gpoda  atott  **et 
"  within  fiv£  (1(5)  days  next  After  such  distress,  ftftd  wtie* 
41  thereof,  with  (to  cause  of  such  taking  (17)  left  <at  tb* 
41  chief  mansion  house  (18),  or  other  most  notorious  place 
u  on  the  premises  charged  with  the  rent,  replevy  the  same* 
"  the  person  distraining  may,  with  the  sheriff  or  tinder-she* 

*  riff  of  the  county,  or  constable  of  the  hundred,  parish,  or 
\*  place,  where  the  distress  is  taken,  cause  the  distres*  to 
"  be  appraised  by  two  sworn  appraisers,  whom  such  .she2* 
u  riff,  &c.  shall  swear  to  appraise  them  truly,  apd  afket 
"  such  appraisement,  may  sell  the  same  towards  satisfaction 
"  of  the  rent,  and  the  charges  of  the  distress  and  appraise* 
*'  ment,  leaving  the  overplus,  if  any,  in  the  hands  of  the 
•-  sheriff,  &c*  for  the  owners  use  " 


•st. 


_  ► 

VIII.  Of  Pound  Breach  and  Rescoue. 

'1.  Of  Pound  Breach. 

An  action  for  a  pound  breach  lies8,  where  a  person  dia* 
trains  cattle  for  damage  feasant  in  his  land,  or  for  rent  or 
services,  and  puts  them  in  the  common  pound,  or  into  qtio* 
ther  pound  or  place,  which  shall  be  said  to  be  a  lawful 
pound,  and  the  owner  of  the  cattle,  or  other  person,  takes 
the  cattle  out  Af  the  pound,  and  drives  them  where  he 
pleases.  See  the  form  of  the  writ  in  this  action,  F.  N.  B. 
100.  a.  100.  b,  101.  a.  there  called  a  writ  de  parcofracto. 

n  F.  N.  B.  ioo.  a. 


■M^'^' 


pledges;  and  the  sale  of  them  will  m&ke  the  party  distraining  a 
trespasser  .#6  rotfjo."  Per  Lord  Hardwicke  C.  J,  20,001100  v# 
Pickup,  Sittings after M.  T.9G.2,  MSS. 

(M3)  Th?  five  days  are  reckoned  inclusive  of  the  day  of  sale* 
Wallace  v.  King,  1  H.  Bl.  13. 

(17)  It  is  not  necessary  to  set  forth  in  the  notice  at  what  tine 
the  rent  bcpaine  due*    Per  Buller  J.  in.  Moss  v.  QaMimpre,  Dsng* 

280. 

(IS)  In  Welter  v.  Rumbal,  Ld.  Raym,  53.  it  was  holdeo,  that 
notice  to  the  tenant  was  good  notice  under  this  act,  the  sole  object 
of  the  statute  being,  that  the  party  should  have  notice;  which  ob- 
ject was  mote  •effectually  attained  by  a  notice  given  to N  the  party 
himself,  than  by  a  notice  left  at  the  numsion  house,  or  most  noto* 
rious  place  on  the  premises* 

8  S 


1 


me  DISTRESS. 

If  a  person  sends  his  servant  to  distrain  for  rent  or  ser- 
vices*, and  the  servant  distrains  the  cattle,  and  impound* 
them,  and  a  stranger  takes  them  out  of  the  pound,  the  ac- 
tion must  be  brought  by  the  master  and  not  the  servant; 
for  it  is  the  master's  pound. 

If  a  person  distrain  cattle  for  damage  feasant,  and  pat 
them  in  the  pound*,  and  the  owner,  who  hadcommontkmi 
make  fresh  suit,  and  find  the  door  unlocked,  be  may  justify 
the  caking  away  the  cattle  in  a  parco  fracto.  If  the  owner 
break  the  pound,  and  take  away  his.  goods,  the  party  dis- 
training may  have  his  action  de  parco  fracto,  and  be  may 
also  take  his  goods  that  were  distrained  wheresoever  be  find 
them,  and  impound  them  again. 

A  pound-keeper  is  bound  to  receive  every  thing  offered 
to  his  custody,  and  is  not  answerable  whether  the  thing 
were  legally  impounded  or  not*.  If  the  cattle  be  wrong- 
fully taken,  the  person  who  brings  the  cattle  is  answerable, 
and  not  the  pound-keeper,  unless  it  can  be  proved  that  be 
has  transgressed  the  limits  of  his  duty,  and  assented  to  the 
trespass.  When  the  cattle  are  once  impounded,  he  cannot 
let. them  go  without  a  replevin,  or  without  the  consent  of 
the  party.  When  the  cattle  are  in  the  pound,  they  are  io 
the  custody  of  the  law;  and  if  the  pound  is  broken,  the 
pound-keeper  cannot  bring  an  action,  but  the  person  who 
distrained  them. 

See  the  statute  2  W.  &  M.  first  sess.  c,  5.  at  the  close  of 
{he  next  section, 

$.  Qf  Rescous* 

Rescous,  as  far  as  the  same  relate*  to  distress,  means  the 
taking  away  and  setting  at  liberty,  against  law,  a  distress 
taken*. 

Rescous  lies,  where  a  person  distrains  for  rent  or  services, 
or  for  damage  feasant,  and  is  desirous  of  impounding  the 
distress,  and  another  person  rescues  the  distress  from  bim  * 
•  The  party  distraining  must  be  in  possession  of  thedis* 
tress,  otherwise  there  cannot  be  a  rescue*.  But  although 
rescue  will  not  lie  at  the  suit  of  a  person  who  is  prevented 
by  another  from  making  a  distress,  yet  an  action  on  the  case 
will  lie  for  the  disturbance. 

If  a  person  send  bis  servant  to  distraiu*,  and  rescous  be 

x  F,  N.  B.  IO0.A.  100.  b.  a  l  Infct.  160.  b. 

y  I  Iu*t.  4?.b.  b  F  N.B.  101  a. 

2  Bailkin  v.  Powell,  Cowp.  476.  cited  c  F.  N.  B.  ios.b. 

by  BullerJ.  in  Brandling  r.  Kent.  d  F.N.  B.  JOl.fc 
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made  upon  the  servant,  the  action  must  be  brought  by  the 
master  who  sustains  the  injury,  and  not  by  the  servant. 

If  a  distress  is  taken  without  cause,  as  where  rent  is  not 
.duee,  the  owner  may  make  rescous  before  the  distress  is  im- 
pounded*.  So,  if  the  owner  tender  the  rent  before  distress 
taken*.  But,  after  the  distress  is  impounded,  the  owner 
cannot  break  the  pound,  and  take  the  distress  out  of  the 
pound;  for  it  is  then  in  the  custody  of  the  law*.  } 

The  action  of  rescous  has  fallen  into  disuse;  the  usudl  to. ' 
medy  at  this  time  is  by  an  action  on  the  case.    By  stat«3 
W.  &  M.  first  sess.  c  5.  8.  4.  it  is  enacted,  "  That  upon  any 
*'  pound  breach,,  or.rescous,of  goods  or  chattels  distrained 
*'  for  rent,  the  party  grieved  shall,  in  a  special  action  on 
*'  the  case,  for  the  wrong  thereby  sustained,  xecpver  treble 
."  damages  and  costs  against  the  offenders,  or  against  the  . 
."  owners  of  the  distress,  in  case  the  same  be  afterwards  . 
«c  found  to  have  come  to  their  use  or  possession." 

-  The  construction  put  on  this  statute  has  been1,  that  the 
-word  treble  shall  be  referred  as  well  to  the  word  costs,  as  to 
the  word  damages. . 

Proof  of  a  tender  of  the  rent  ^fter  the  impounding  of  the 
distress,  will  not  bar  an  action  on  this  statute*. 


IX.  Of  abusing  the  Distress,  and  of  Irregularity  in  the 
Proceedings  of  the  Party  distraining. 

* 

An  abuse  of  the  distress  makes  the  party  distraining  a 
trespasser  ah  initio,  except  where  it  is  otherwise  provided 
by  statute1, 

-  In  trespass  for  breaking  and  entering  the  plaintiff's  house*, 
and  taking  and  carrying  away  his  goods,  the  defendant  jus- 
tified the  taking  and  carrying  away  the  goods,  as  a  distress 
for  damage  feasant:  replication,  that  after  the  distress,  the 
defendant  converted  them  to  his  own  use:  on  demurrer,  it 
was  urged,  that  the  replication  was  a  departure;  for  it  did 


e  i  Intt.lfo.b. 
f  Id.  47.  b. 
fid.  160.  b. 
h  Id.  47.  b.  f 

i  Lawaon  v.  Story,  Lord  Ravm.  19. 
Carth.  3$i.S.  C. 

s  s 


k;  Firth  v.  Pnnis,  5  T.  R.  432. 
I   See  at  the  close  of  this  section  11  G. 
3.  c  19-  «•  19-  *  17  G.  9.  c.  as.  a.  g, 

to  Gargrare  t.  Smith,  Saik.  221. 
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not  sopport  the  plaintiff's  declaration  in  trespass,  bat  shewed 
father  that  he  ought  to  hate  brought  trover  on  the  conver- 
sion ;  but  tbe  court  overruled  the  objection,  observing,  that 
he  tsho  abuses  a  distrtst  is  a  trespasser  ab  initio;  and,  there- 
fore, if  in  trespass  the  defendant  justifr  -  him  dtsirie* 
ikmSf  the  plaintiff  may  shew  an  abase,  ana  ,  *  not  a  de- 
parture, but  will  support  the  declaration ;  And  »o  it  does  hi 
this  case ;  for  the  conversion  is  a  trespass  or  trover  nt  the 
plaintiffs  election ;  and  the  matter  disclosed  in  tb$  replica- 
tion makes  good  his  election;  for  it  proves  it  a  trtfyass  as 
well  as  a  trover*  See  Dye  r.  Leatberdale,  3  Wils.  &>.  where 
the  same  point  was  ruled,  and  the  authority  of  the  preceding 
case  rectfgni&ed. 

By  stat*  11  Geo.  9.  c.  19.  s.  19.  "  Where  any  distress 
"  shall  be  made  for  any  rent  justly  due,  and  any,  irregularity 
"  or  unlawful  act  shall  be  afterwards  done  by  tbe  party  dis- 
"  training,  or  his  agent;  the  distress  shall  not  tie  deemed 
"  unlawful,  nor  the  distrainer  a  trespasser  ah  imt»f  bat  the 
"  party  grieved  may  recover  satisfaction  for  the  special  da» 
44  mage  in  an  action  of  trespass,  or  on  the  case,  at  the  efeo- 
"  tion  of  the  plaintiff;  and  if  be  recover  he  shall  have  full 
41  costs.'*  But  by  s.  SO.  of  the  same  statute,  it  is  provided, 
"  That  no  tenant  or  lessee  shall  recover  in  sjacn  action,  if 
"  tender  of  amends  has  been  made  before  action  brought"  * 
By  stat  17  Geo.  2.  c  88.  s.  8.  **  Wbere^any  distress  shall  be 
made  for  money  justly  due  for  the  relief  of  the  poor,  the 
distress  shall  not  be  deemed  unlawful,  nor  the  party  mak- 
ing it  a  trespasser  on  account  of  any  defect  or  wantdf 
"  form  in  the  warrant  of  appointment  of  overseers,  or  in 
"  the  rate  or  assessment,  or  in  the  warrant  of  distress  there* 
"  upon,  nor  shall  the  party  distraining  be  deemed  atres- 
"  passer  ab  initio,  on  account  of  any  irregularity  which  shall 
"  be  afterwards  done  by  him,  but  the  party  grieved  may 
"  recover  satisfaction  for  the  special  damage  in  an  action 
"  of  trespass,  or  on  the  case*,  with  full  costs;  unless  ten- 
"  der  of  amends  is  made  before  action  brought*." 

Trespass  lies  against  a  landlord*,  who,  on  making  a  dis- 
tress for  rent,  turns  the  tenant's  family  out  of  possession, 
and  continues  in  possession  after  the  rent  L  *aid.  But  tres- 
pass will  not  lie  lor  an  excessive  distress  merely  (19). 


- »  St-9.  -  p'  Etherton  V.  Pepplewel),  i 

©  8, 10. 

— --      -  -  -  *  '  -~— »— -  — *■  -W    -  f    -  t        i  ■—  —     *  -*-- 

(19)  Hutchins  v.  Chambers,  I  Bam  590.  S.  'P.    In  this  cut 
the  rule  was  settled,  "  that  trespass  will  not  lie  for  an  excessive  dif 
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Plaintiff  brought  trespass. in  C.  B.  for  taking  an  excessive 
distress*!,  and  recovered;  but  on  error  in  B.  R.  the  judgment 
was  reversed,  on  the  ground  that  trespass  would  not  lie; 
the  entry  and  distress  being  lawful,  in  part,  for  the  rent 
due,  and  thelwMIe  being  one  act;  and  that  it  was  not  like 
the  case,  w^tv/T&ere  was  a  subsequent  abuse  of  the  dis- 
tress. 

The  proper  remedy  for  an  excessive  distress  is,  an  action 
on  the  c^sj,  founded  on  the  statute  of  Marlbridge,  52  H.  3. 
c.  4.  which  provides,  "  that  distresses  shall  be  reasonable, 
"  and  that  persons  taking  unreasonable  distresses  shall  be 
"  grievously  amerced  for  the  excess  of  such  distresses." 
But  this  action  cannot  be  maintained  after  a  judgment  re- 
covered in  replevin'. 

q  I-ynn  ▼.  ftloodjjr,  Fitig.  85.    t  Str,    r  Philips  ▼.  Berryman,  Trin.  23  G.  *. 
851.  S.  C.    \  B.  ft.  MS. 


tretfs;"  but  it  was  said,  that  there  was  one  excepted  case*,  namely, 
where  gold'or  silvef  was  taken  to  an  excess,  apparent  on  the  face  of 
it;  as  where  six  ounces  of  gold  and  100  ounces  of  silver  were  taken 
for  6s.  and  8d*m;  but  tbqt  proceeds  on  the  ground,  that  gold  and 
silver  are  oP^gertain  and  known  value,  and  the  measure  of  the  va- 
lue of  othergtqjngs. 

•  tf  oir  7*  Monday,  B.  R.  H.  98  G.  2.  cited  in  l  Burr.  582.  and  by  Kenyon  C.  J. 

in  Crowtaer  v^  Ramsbottom,  7  T.  R.  6*58. 
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